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INTRODUCTION.

The volume which is now presented to the public, is the work of diffen

•eat hands ; and lays claim to no other merit, than that of being a faithful

and impartial record of the proceedings of the Convention, which assembled

at Albany, on the 28th of August, 1821, and closed its session on the 10th

of November following. It consists of the constitution of 1777—the acts of

the legislature, of March and April, 1821, recommending a Convention

—

a minute and full journal of the proceedings and debates of the Convention,

arranged in the order in which they occurred, including the reports of the

several committees,—and the ayes and noes on all important questions

—

the constitution, as amended—together with an appendix, containing seve-

ral documents relating to the Convention—and a well digested index of the

whole volume.

In preparing the work for the press, its joint authors have availed them-

selves, as far as practicable, of the corrections suggested by the members of

the Convention, of that part of the proceedings, which has appeared in the

public journals ; and the speeches, which have not been published, are giv-

en with as much accuracy, as the rapidity with which the volume was exe-

cuted would allow. The editors are not sensible of any want of care or

attention, to render these reports correct and satisfactory ; but with all

•their industry and labour, it is not improbable, that amidst other avoca-

tions, and the hurry in which the work went to press, errors may have

escaped their observation ; and in some cases, perhaps, injustice has been

done to the speakers.

If, on examination. Such defects in the work shall be found, the reporters

trust they will find an apology in the difficulty of hearing at all times dis-

tinctly, speakers in a remote part of the house ; of apprehending their argu-

ments always when they were heard ; and of following- with minute accuracy
the chain of proceeedings, amidst the intricacies and confusion, in which
the Convention sometimes found itself involved. On this topic they will

merely add, that they have on all occasions assiduously laboured to give

a fair and impartial transcript of the remarks of the speaker.

The office of a reporter is in all respects invidious and urjgrateful. While
its duties are arduous and responsible, requiring great labour and patient

industry, the most unwearied and faithful discharge of these duties is attend-

ed with no adequate reward, in a hterary point of view. The nature of the

office precludes the exercise of those faculties of the mind, which can alone

conXcr dignity and reputation upon literary efforts ; and the reporter, iu bis
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best estate, is but a manufacturer of intellectual wares, from such ravr mS-^

terials, as are furnished at his hands. This reduces his province to very

narrow limits ; and the only reputation he can expect, must arise from the

exercise of his judgment, in moulding' the materials into fabrics for which

they were intended. It would be equally incompatible with the principles

of correct taste, and with the fidelity of the reporter, to attempt to invest

plain sense and dry argument, with the embellisliments of fancy, or the

elaborate elegance of diction. It is the duty of the reporter to give the

speeches, both in matter and manner, as they were delivered, except in

such inadvertent inaccui'acies as might be supposed to occur in the heat

and hurry of debate.

Conscious of these restrictions and limitations, the compilers of this vo-

lume did not undertake the work with the hope of acquiring literary repu-

tation. Two of them are editors of public journals ; and the immediate object

in view, was to supplj' their own, and other papers, with the daily proceed-

ings of the Convention. In addifion to this primary object, it was believed

to be important, both to the present generation and to posterity, to preserve

in a more regular and durable form, than the fugitive columns of a news-

paper, a full and accurate record of the proceedings of a body, in which was

to be agitated and settled the first principles of a free government, and to

which was assigned the dutj^ of amending, to an unlimited extent, the con-

stitution of a great and flourishing republic.

The compilers of this volume have not been disappointed in their antici-

pations of the number and importance of the amendments, which would be

proposed and discussed. Public expectation has been even surpassed,

both in respect to the variety and magnitude of the changes, which have

been recommended by the Convention. Scarcely a pillar has beon left stand-

ing in the venerable fabric, erected by the political fathers of the state.

The Legislative, Executivk, and Judicial Departments, have all

been new-modelled, and undergone radical and important alterations. The
Appointikg Power, on the discreet regulation of which depend in a great

measure the dignity and welfare of the state, and which has at its disposal

an annual patronage, to the amount of about two millions of dollars, has

been shifted to different hands, and orgaliizcd on a new and untried plan.

Other important alterations, of a miscellaneous nature, have been recom-

mended ; and an almost entirely new constitution will be submitted, for tlie

adoption or rejection of the citizens of this state, on the third Tuesday of

January next.

In the discussion of these amendments, all the principles of a free go-

vernment, and the interests of a great and free people, have passed in re-

view. The political history of tlie state has been retraced, and its vicissi-

tudes examined, from the days of its colonial vassalage, to its present proud

and enviable condition. The gradual changes of the state, in its govern-

ment, its laws, its civil, political, and religious institutions, have all under-

gone a rigid examination. In a word, there is scarcely a topic, connected

with the past history, the present situation, or future prospects of our state,

which has not been introduced, in the course of these debates. Frequent

reference has also been made to the governments of other states and other

Countries, exhibiting a comparative and analogical view in relation to our
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>&wn institutions. From these considerations it must be evident, that in this

volume will be found a g-reat body of historical facts, and much political in-

formation, which it is important to preserve.

Of the character of the Convention ; of the wisdom or indiscretion of its

proceeding's ; and of the expediency or inexpediency of the proposed amend-

ments, this is neither the time nor the place for discussion. The Reporters

commenced their labours with a full determination, that whatever miglit be

their own political sentiments and feelings, they should not be pei'mitted to

mingle in their duties, or give the slightest tinge of partiality to their reports ;

nor will any opinion on the result of the Convention be now expressed.

Whatever may be the event of the conflicting sentiments of the commu-

nity, with regard to the amended constitution, it cannot materially affect

the value of this volume. The act of calling a Convention, of electing dele-

g'ates with unlimited powers, and the proceedings of that body, constitute a

greatPOLiTicAL REVOLUTION, in which the people of this state, in a silent and

peaceable manner, resumed for a time their delegated power^ and original

sovereignty; and claimed the privilege of revising and amending, by their

representatives, the constitution, which forms the basis of their government,

and the guarantee of their rights and liberties. Whether the amended con-

stitution shall be adopted or not, an authentic record of the events, connect-

ed with this revolution, will be valuable, both as preparatory to the ultimate

decision of the people, and as matter of history.

It is important that the people, previous to the adoption or rejection of the

constitution, which will in a few weeks be submitted for their consideration,

should have a full view of the whole ground, and be made acquainted with

the arguments, which have been advanced by their representatives, for and
against the several amendments. The question which is about to be taken

will be final ; and the constitution which shall be adopted, on the last Tues-

day of January next, will probably endure for ages. Before a decision of

such magnitude, and so momentous in its consequences, shall be made, it is

important that authentic and correct information should be extensively dif-

fused through the community.

It is believed this volume contains a more full and accurate exposition of

the views of the Convention, on the great variety of subjects, which were
discussed and acted on by tliat body, than can be obtained from any other

source. The official journal iv:ept by the secretaries, however accurate,

will contain little more than the outlines of the proceedings, and will fur-

nish none of the reasons, or principles, on which the amendments are ground-

ed. Five thousand copies of the amended constitution, are the only official

documents, which will go forth to the people, to guide and direct them in the

decision they are about to make. These naked copies, blended as the amend-

ments are with the provisions of the existing constitution, will affiard no op-

portunity ofcontrasting the alterations with other propositions, on the same
subjects, or of the arg'uments, which were urged in favour and against their

adoption.

In the volume now presented to the public, the reader will find a copy of

the old constitution ; the amendments recommended, in a distinct form ; and

the amended constitution, as proposed to tho people. He will also be able
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to take a full and comprebiensive view of the relative strength and confi-

«]ence with which each amendment was adopted, and of analogous plans and

propositions, out of which a choice was made.

Should the constitution, vvhich has been recommended for the ratification

of the people, be approved, this volume, it is conceived, will be a valuable

historical memorial, embracing all the official documents connected with the

Convention, and furnishing the best interpretation and exposition of the spi-

rit of the constitution, by explaining the views and intentions of its framers.

To those who look upon the Convention and the 'events connected with

it, as ordinary occurrences, and who do not reflect on the nature and extent

ofthis revolution, and its remote bearing on the future character and history

of the state, a volume of seven hundred pages may appear disproportionate

to the subject to which it relates. But the compilers are among those who

believe, that the last year will form a memorable period in the annals of the

state ; and that events which may now seem unimportant, from our familiari-

ty with them, will hereafter assume a different cliaracter, and be souglit for

with avidity. Circumstantial records which now pass unheeded, may in

time become valuable to the jurist, in deciding upon the construction of the

constitution ; to the historian, in delineating the character of the age ; or

at least to the antiquary, by enriching his library, without the labour of

searching for documents, scattered amidst the rubbish and ruins of years.

These are some of the considerations, by which the reporters have been

actuated in incurnng the labour and expense of compiling and publishing

this volume. No pains have been spared to render it in all respects as com-

plete as possible, and to present it in a dress, and style of execution, whici*

may recommend it to public patronage.

Albany, 15th Mvember, 1Q21.
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OF THE

State of New-York,

In Convention of the Representatives of the State of J^ew-York.

KIJ^GSTOA", 20th APRIL, 1777.

WHEREAS the many tyrannical and oppressive usurpations of Government l^

the king and parliament of Greai-Britam, on the rights and Committees,

liberties of the people of the American colonies, had reduced them

to the necessity of introducmt; a government by congresses and com-
mif.ees, as temporary expedients, and to exist no longer than the

grievances of the people slioiild remam without redress :

And whekeas the congress of the colony of New-York did, on tlie

thiriy-first day ot May, now last past, resolve as follows, viz :

" Wheheas, the present government of this colony, by congress its object tern-

and committees, was instituted while the former government, under i)oiar>'.

ti.e crown of Great-Britain, existed in full force ;—and was estab-

lished for the sole purpose of opposing the usurpation of the British

parliamt'nt, and was intended to expire on a reconciliation witli

Great-Britain, which it was then apprehended would soon take place,

but IS now considered as remote and uncertain.

" Ano wuekeas many and great inconveniences attend the said itsinconvenien-

mode of government by congress and committees, as of necessity, in ^ts.

many instances, legislative, judicial and executive powers have been

vesied therein, especially since liic dissolution of t lie former govern-

ment, by the abdication of the late governor, and ilie exclusion of
this colony from the protection of tlie king of Grea' Britain.

" And wiiEKEAs the continental congress did resolve aa followeth,

to wit :

*' Wheheas his Britannic M;'.jesty, in conjunction with the lords and Recital, an4

commons of Great-Bii ain, iia^ by a late act of parliament, excluded
tlie inhabitants of these united colonies, from the projection of his

crown : And whereas no answers wliatever, to "he humble petition of
the colonies for redress of grievances and reconciliai.on with Great.
Britain, has bet it, or is likely to be given, but the whole force of that

kingdom, aided by foreii;n mercenaries, is to be excr'ed for the de-
struction of t e good people of these cohmies : And whereas it ap-
pears absolutely irreconcileable to reason and good conscience, for

the people of these colonies, now to take the oaths and affirmations

necessary for the support of any government under the crown of
Greai. Britain ; and it is necessary that the exercise of everv kind
of authority under the said crown, should be totally suppressed, and
all the powers of government exerted under the authority of the peo-
ple of the colonies, for the preservation of internal peace, virtue, and
good order, as well as for the defence of our lives, liberties, and
properties against the hostile invasions and cruel depredations of
our enemies : Therefore,
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Hesoliition or « Rr.soLVEP, That it be recommended to tlie respective assemblies

c
"
^re^r're ^"^ conventions of the united colonies, where no government nifii-

commcndiilg" cient to tlie exigencies of their aflfalrs has been hitherto established,

the inititution ^^ adopt sucli government as shall, in the opinion of the represen-

m^ntl^"'^''"'' talives of the people, best conduce to the happiness and safety of

their constituents in particular, and America in general."

P(r«ers of tlie •' And whkukas doubts have arisen, whether tiiis congress are

Ki-?is"iMde-^'*"" invested with sufficient power and authority to deliberate and deter-

quate. mine on so iuipnrlant a subject as the necessity of erecting and con-

stituting a new form of government and internal police, to the ex-

elusion of all foreign jurisdiction, dominion, and control whatever.

And whereas it appertains of riglit solely to the people of this co-

lony to determine the said doubts : Therefore,

Recommenda- " Hf-soi.vei>, Ti)a< it be recommended to the electors in the sev-

tion to elect tie- eral counties in this colony, by election in the manner and form
l.uiies wiih ade- pj-gscribed for the election ot the present: congress, either to author-
nuatepoweis.

.^^ ^.^ addition to the power vested in this congress) their pre-

sent deputies, or others in the stead of their present deputies, or either

of them, to take into consideration the necessity and propriety of in-

stituting such new government as m and by the said resolution of the

continental congress is described and recommended : And, if the

majority of the counties, by their deputies in provincial congress,

sliall be of opinion that such new government ought to be instituted

and established, then to institute and estahlisii such a government

as they shall deem best calculated to secure the rights, liberties,

and happiness of the good people of this colony ; and to continue in

i'orce until a future peace with Great Britain shall render the same
unnecessary. And

1'jmc and plaee n Rf.solveji, That the said election in the several couaties ought
meeting. ^^ ^^ ^^^^ ^^^ ^^^^j^ ^^^^ ^^^^ ^^ ^^^^j^ place or places, as, by the com-

mittce of each county respectively shall be determined. And it

is recommended to the said conmiittees, to fix such early days for

the said elections, as that all the deputies to be elected have suffi-

cient time to repair to the city of New-York by the second Monday
in July next ; on which day all the said deputies ought punctually to

give their attendance.
" Axn wiiEUEAs the object of the aforegoing resolution is of the

utmost importance to the good people of this colony :

" Kesolvei), That it be,' and it is hereby earnestly recommended
to the committees, freeholders, and other electors, in the diffi^-rent

counties in this colony, diligently to carry the same into execution."

Aimointmentof AsBwuEHEAS the" good people of the said colony, in pursuance

this Convention, of the said resolution, and reposing special trust and confidence in

the members of this convention, have .-.ppointed, authorized, and

empowered them, for the purposes, and in ihe manner, and with the

powers in and by the said resolve, specified, declared, and mentioned

.

And whereas the delegates of the United American Slates, in

general congress convened, did, on the fourth day of July now last

past, solemnly publish and declare in the words following, viz :

Proceedings of " VVhe.v, in the course of human events, it becomes necessary for

tlie General o:ie people lo dissolve the political bands which have connected them
Cungiess.

^^.j^j^ anollier, and to assume among the powers of the earth, the se-

parate and equal station to which the laws of nature and of nature's

Uod entitle them, a decent respect to the opinions of mankind re-

quires that they should declire the causes which impel them to the

separation,
neasoiis there- <> \\e luild these truths to be self evident, that all men are cre-
"*•

ated equal ; that they are endowed by their Creator with certain un-

alienable rights ; that among these are life, liberty, and the pursuit of

Jiappiness.
' That to secure' these rights, governments are instituted

among men, deriving their just powers from the consent of the go-

verned ; that whenever any "form of government becomes destructive

of those ends, it is the right of the people to dter or to abolish it, and

to institute a new government, laying its foundation on such princi-
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pies, and organizing its powers in such form, as to tbem shall seem

most likely to effect their safety and luippiness. Prudence, indeed,

will dictate, that governments long established should not be cliang-

ed for liglit and transient causes ; and accordingly all experience hath

shown, that mankind are more disposed to suffer, while evils are suf-

ferable, than to right themselves by abolishing tlie forms to which

they are accustomed. But when a long train of abuses and usur-

pations, pursuing invariably the same object, evinces a design to re-

duce them under absolute despotism, it is their right, it is their duty,

lo throw off such government, and lo provide new guards for their

future security. Such has been the patient sufferance of these colo-

nies ; and sucii now is the necessitywhich constrains tiiem to alter their

former system of government. The history of the present king of

Great.Britain, is a history of repeated injuries and usurpaions, all ha-

ving in direct object the establishment of an absolute tyranny over

these states. To prove this let facts be submitted to a candid world,

"He has refused his assent to laws the most wholesome and ne- Orievanees.

cessary for tlie public good.
" He has forbidden his governors to pass laws of immediate and

pressing importance, luiless suspended in their operation, till his as-

sent should be obtained; and, when so suspended, he has utterly ne-

glected to attend to them.
" He has refused to pass other laws for the accommodation of large

districts of people, unless those people would relinquish the right of

representation in the legislature ; a right inestimable to them and

formidable to tyrants only.
" He has called together legislative bodies at places unusual, un*

comfortable, and distant from the depository of their public records,

for the sole purpose of fatiguing them into compliance with his

measures.
" He has dissolved representative houses repeatedly, for opposing,

with manly firmness, his invasions on the rights of the people.
" He has refused for a long time after such dissolutions, to cause

others to be elected ; whereby the legislative powers incapable of

annihilation, have returned to the people at large, for their exercise ;

the state remaining in the mean time, exposed to all the dangers of

invasion from without, and convulsions within.

" He has endeavoured to prevent the population of these states ;

for that purpose obstructing the laws for naturaliz-.ition of foreigners ;

refusing to pass others, to encoarage their migrations hither, and
raising the conditions of new appropriations of lands.

" He has obstructed the administration of justice, by refusing his

assent to laws for establishing judiciary powers.
" He has m;ide judges dependent on his will alone, for the tenure

of their offices, and the amount and payment of their salaries.

" He has erected a multitude of new offices, and sent hither swarms
of officers to liarass our people, and eat out their substance.
" He has kept among us, in times of peace, standmg armies, with,

out the consent of our legislatures.
" He has affected to render the military independent of, and supe-

rior to the civil power.
" He has combined with others, to subject us to a jurisdiction, fo-

reign to our constitution, and unacknowledged by our laws ; giving

his assent to their acts of pretended legislation.

" For quartering large bodies of troops among us :

" For protecting them by a mock trial, from punishment for any

murders they shouldcommiton the inhabitants of these states :

" For cutting off our trade with all parts of the world :

" P'or imposing taxes on us, without our consent

:

" For depriving us, in many cases, of the benefits of trial by jury

:

*• For transporting us beyond seas, to be tried for pretended offen-

ces :

"For abolishing the free system of English laws in a neighbouring

proviDce, establishing therein an arbitrary government, and enlarging'



It THE CONSTITUTION OP

Deolaration of
Indepeudeuce.

Approved.

Pow-ers ortlie
voiivtntion.

its boundaries, so as to render it at once an example and fit Instra-

ment for introducing' the same absolute rule into these colonies :

" For taking away our charters, abolishing our most valuable
laws, and altering' fundamentally the forms of our governments:

" For suspending our own legislatures, and declaring themselves
invested with power, to legislate for us in all cases whatsoever.

" He has abdicated governnient here, by declaring us out of his

protection, and \v:'.glng war against us.

"He has plundered o-ar seas, ravaged our coas's, burnt our towns,
and destroyed the lives of our people.

" He is at tliis time transporting large armies of foreign mercena-
ries, to complete the works of death, desolation, and tyranny, already

begun, with circumstances of cruelty and peifidy, scarcely paralleled

in the most barbarous ages, and totally unworthy the head of a civi-

lized nation.

" He has constrained our fellow citizens, taken captive on the high
seas, to bear arms against tlieir countrj', to become the executioners

of their friends and brethren, or to fall themselves by their hands.
" He has excited domestic insurrections amongst us, and has endea-

voured to bring on tiie inhabitants of our frontiers, the merciless In-

dian savages, whose known rule of warfare is an undistinguished de-

struction f all ages, sexes, and conditions.
" In every stage of these oppression?, we have petitioned for redress,

in the most humble terms: ourrejitated petitions have been answered,

only by repeatefl injury. A prince whose character is thu- marked,
by every act whicli may define a tyrant, is unfit to be the ruler ofafree

people.
" Nor h.ave we been wanting In attentions to our British brethren.

We have warned them from time to titne, of attempts by their

legislature to extend an unwarrantable jurisdiction over us. We
have reminded tlieni of the circumstances of our emigration and set-

tlement here. We have appealed to tlieir native justice and magna-
nimity, and we have conjured them by the ties of our common kin-

dred, to disavow these usurpations, which would inevitably inter-

rupL our connexion, and correspondence. They, too, have beea
deafto the voice ofjustice and of consanguinity. We must, therefore,

acquiesce in the necessity, which denounces our separation, and
hold them as we hold the rest of mankind—enemies in war ; in

peace, friends.
" We, therefore, the representatives of the United States of Ame-

rica, in general cong: ess assembled, appealing to the supreme judge
of the world, fur the rectitude of our iiiteptions, do, in the name and
by the authority of the good people of these colonies, soleinnly pub-

]is!i and declare, that these united colonies are, and of right ought
to be FREE AND INDEPENDENT STATES; that they are ab-

solved from all allegiance to the British crown, and that all politi-

cal connexion betveen them and the state of Great Britain, is, and
ought to be, totally dissolved ; and that as free and independent

states, they have full power to levy war, conclude peace, contract

alliances, establish commerce, and to do all other acts and things

which independent states may of right do. And for the support of

this declaration, with a firm reliance on the protection of Divine

Providence, we mutually pledge to each other, our lives, our fortunes,

and our sacred honour."

A\D wur.nEAs this convention, having taken this declaration into

their most seriou» consideration, did, on the ninth day of July last

past, unanimously resolve that the reasons assigned by the conti-

nental congress, for declaring the united colonies free and indepen-

dent stales, are cogent, and conclusive ; and that, while we lament

the crtiel necessity which has rendered that measure unavoidable,

we approve the same, and Will, at ihe risk of our lives and fortunes,

join witii the otliei- colonies in supporting it.

By viilue of which several acs, declarations, and proceedings,

mentioned and contained in the afore-rectted resolves or resolutions of
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the f^pncral congress of the United American States, and oTtlie con-

gress or conventions ofthis state, ali power whatever therein halli re*

verted to liie people thereof, and this convention hath, by then- snf-

frages and free clio.ce, been appointed, and among other thins^s, au-

tlio'rized to institute and estahlish such a i^'overnment as they snail

deem bestcalciilatedto secure the rights and liberties of the y^ood peo-

ple of this state, most cont.nclve of the happiness and s;ifety of their

constituents in par icular, a^cl of America in general.

I. This convention, therefore, in the name and. by the aiUhori-y j";^'",
,°"J,^

of the good people of this slate, DOTH ORDAiN, DETERMINK ,i,ej.eople.

AND DECL.MIE, That no authority shall, on any pretence wliat-

ever, be exercised over the people or members of this state, but

such as shall he derived from iind granted by them.

II. This convention doth furihei, in the name and by the autliori- Legislauve

ly of the good people of this state, ONn.vix, determixe and 1)e- power.

CLARK, That the supreme legislative power within this state, shall

be vested in two separate and distinct bodies of men ; the one to be

called the Assembly of the state of New-York ; the other to be call-

ed the Senate of the state of New-York ; v.iio, together, shall form

the Legislature, and meet once at least in every year for the des-

patch of business.

III. And wiikkeas laws inconsisteut with the spirit of this const!- Council ofRe-

tution, or with the public good, may be hastily and unadvisedly
^'™'**

passed : Be tt ordaineh. That the governor, for the time being, the

chancellor and the judges of the supreme court, or any two of tliein,

together with the governor, shall be, and hereby are, constituted a

council to revise all bills about to be passed into laws by the legis-

lature. And for that purpose shall assemble themselves, from tmie

to time, when the legislature shall be convened ; for which, never-

theless, they shall not receive any salary or consideration under any

pretei.ee whatever. And that all bdls which have passed the Senate

and Assembly, shall, before they become laws, be presented to the said

council for their revisal and consideration ; and if upon such revision

and consideration, it should appear improper to the said council, or

a majority of t. em, that the said bill should become a law of this

state, that they return the same, together with their objections

thereto in writing, to the senate or house of assembly, in whichso-

ever the same shall have originated, who shall enter the objections

sent down by the council, at lurgc, in their minutes, and proceed to

re-consider the said bill. But if afier such re-consideration, two

thirds of the said senate or house of assembly, shall, notwith land-

ing the said objections, agree to pass the same, it shall, together

with the objeciions, be sent to the other branch of the legislature,

where it shall also be re-considered, and if approved by two thirds

of the members present, shall be a law.

And in order to prevent any unnecessary delays,

£e itfurther ordained, That if any bill shall not be returned by

the council, within ten d.tys after it shall have been presented, tlie ^'"^
ifno?^^

same shall be a law, unless the legislature shall, by their adjourn- turned in tea

ment, render a return of the said bill within ten days impracticable ;
''»>*•

in which case, the bill shall be returned on the first day of the meet-

ing of the legislature, aftfr the expiration of the said ten days.

IV. That the assembly shall consist of at least seventy members, The Assembly-

to be annually chosen in the several counties, in the proportion fol-

lowing, viz

:

' For the City and County of New-York, Nine. Repi-esentation

The City and County or AtbanVj len. ^.^ch county.

The County of Dutchess, Seven.

The County of Westchester, Six.
^°',ation IT^

The County of Ulster, Six. creased 'oiiz

The County of Suffolk, Five. Members of As.

The County of Queens, Four, coun tie's in" reas-

The County of Orange, Four, ed to 47.-Edi,
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The County of Kings, Two.
The County of Richmond, Two.
* The County of Ti-yon, Six,
{ The County of Charlotte, Four.

+ The County of Cumberland, Three.
# Tlie County of Gloucester, Two.

V. That as soon after the expiration of seven year?, subsequent to

the termination of the present war, as may be, a census of the elec-

tors and inhabitants in this state be taken, under tiie direction ofthe
legislature. And if on such census it shall appear, that the num-
ber of representatives in assembly from the said counties is not justly

f)roportionedtothe number ofelectors in tiie said counties respective-

y,tliat the legislature do adjust and apportion tiie same by that rule.

And further, that once in every seven years, after the taking of tlic

said first census, a just account of the electors resident in each county
shall be taken ; and if it shall thereupon appear th:it the number of

electors in any countj', shall have increased or diminished one or

more seventieth parts ofthe whole number ofelectors, which on the

said first census shall be found in this state, the number of repre-

sentatives for such county shall be increased or diminished accord-
ingly, that is to say, one representative for every seventieth part, as

aforesaid.

VI. Jitid -whereas an opinion hath long prevailed among divers of
the good people of this state, that voting at elections by ballot,

would tend more to preserve the liberty and equal freedom of the
people, than voting viva voce .• To the end, tlierefore, that a fair

experiment be made, which of those two methods of voting is to be
preferred :

Be it ordained. That as soon as may be, after the termination of
the present war, between the United States of America and Great-
Britain, an act or acts be passed by the legislature of this state, for

causing all elections thereuf cr to be held in this state for senators

and representatives in assembly, to be by ballot, and directing the
manner in which the same shall be conducted. And -whereas it is

possible, that after all the care of the legislature, in framing the

said act or acts, certain inconveniences and misciiiefs, unforeseen at

this day, may be found to attend the said mode of electing by ballot:

It isfurther ordained. That if after a full and fair experiment shall

be made of voting by ballot aforesaid, the same shall be found less

conducive to tiie safety or interest of tlie state, tlian tiie method of

voting viva voce, it shall be lawful and constitutional for the legisla-

ture to abolish tlie same : Provided two thirds of the members pre-

sent in each house respectively shall concur tlierein. And further,

that during the continuance of the present war, and until the Icgis-

lature of this state shall provide for the election of senators, and
representatives in assembly, by ballot, the said elections shall be
made viva voce.

VII. Tliat every male inhabitant of full age, who sliall have per-

sonally resided within one of the counties of this state, for six

months immediately preceding the day of election, shall at such
election, be entitled to vote for representatives of tloe said county in

assembly; if during the time aforesaid, he shall have been afreeliold-

er, possessing a freehold of the value of twenty pounds, within the
said county, or have rented a tenement therein of the yearly value of
forty shillings, and been rated and actually paid taxes to this state :

Provided ahvays, Tiiat every person who now is a freeman ofthe city

of Albany, or who was made a freeman of the city of New-York, on
or before tiie fourteentii day of October, in the year of our Lord one
thousand sevt-n hundred and seventy -five, and shall be actually and
usually resident in the said cities respectively, shall be entitled to

vote for representatives in assembly within his said place of resi-

dence.

* Name afierwaids aliered to Monlgonipry.~t Name afterwards altered

to >Vashington.---t Ceded to Vermont.-— Editors
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VIII. That every elector, before he is admitted to vote, shall, if Oath of allegi.

required by i lie returning officer or cither of the inspectors, take an '""^^'

oath, or if of tlie people called quakers, an affirmation, oi allegiance

to the state.

IX. That the assembly thus constituted, shall chuse their own Privileges of

speaker, be judges of their own members, and enjoy the same privi- ^^'^|*^_"
"*" ^*

leges, and proceed in doing business, in like manner as the assem-

bhes of the colony uf NevV-Yurk of riglit formerly did; and that a

majoriiy of the said me.nbers shall, from time to time, constitute a A quorum,

houie \o proceed upon business.

X. And this convention doth further, in the name, and by the au- Number of

thoriiy of the good people of this state, oitnAix, deteiimine, and de- by"X'racho-
cLABE, tliat the senate of tiie state of New-York shall censist of sen.

twenty-four freeholders, to be chosen out of the body of the free - vWeamend^^

holders, and that ihey be chosen by the freeholders of tliis state, po--
Jutution.'^"'^'

sessed of freeholds of the value of one hundred pounds, over and

above all debts charged thereon.

XI. That the members of the senate be elected for four 5'ears, and. Their term of

immediately after the first election, tliey be divided by lot into four
jo^t'""'^^''

classes, six in each class, and numbered one, two, three, and four ; and office.

that the seats of the members of the first class shall be vacated at the

expiration of the first year ; the second class the second year, and so

on continually, to the end, that the fourth, part of the senate, as

nearly as possible, may be annually chosen.

XII. That the election of senators shall be after this manner : that
^f^n„erof

so much of this state as is now parcelled into counties, be divided into choosing,

four great districts : the southern district to comprehend the city

and county of New-York, Sufiolk, West-Chester, Kings, Queens,

and Kichmond counties; the middle district to comprehend the

counties of Dutchess, Ulster, and Orange ; the western aistrict, the

city and county of Albany, and Tryon county; and the eastern dis-

trict, the counties of Charlotte, Cumberland and Gloucester. That

the senators shall be elected by the freeholders of the said districts,

qualified as aforesaid, in the proportions follo^vjng, viz : in the south-

ern district, nine ; in Uie middle district, six; in the western district,

six; and in the eastern district, three. JInd be it ordained, that a census, and ap-

census sh.all be taken as soon as may be, afte.- the expiration of seven portionment of

years from the termination of the present war, under the direction of ^^^ Senators,

the legislature ; ai.d if, on such census, it shall appear that the num-
ber of senators is not justly proportioned to the several districts, that

the legislature adjust the proportion, hs r.ear as may be, to the num-
ber of freeliolders, qualifietl as aforesaid, in each district. Tliat when
the number of clecujrs within any of the said districts shall have in-

creased one twenty-fourth part of the whole number of electors, which

by the said census shall be found co be in this state, an additional

senator shall be chosen by the electors of such district. That a A quorum,

majority of the number of senators, to be chosen as aforesaid, shall

be necessary to constitute a senate sufficient to proceed upon busi- t« be judges ot

ness ; and that the senate shall, in like manner with the assembly, their own mem-

be the judges of its own members. Jlndbe it ordained, KhsX it shall
qjj,^^ counties

be in the pow.;r of the future legislatures of this stale, for the con- and districts

venience and advantage ef the good people thereof, to divide ti^e may be erected,

same into such further and other counties and districts, as to them
shall appear necessary.

XUl. And this convention doth further, in the name and by the au- No person to be

thority of the good people of this state, ordais, betkkjiine, and de-
but'by law.*^

CLARE, that no member of this state shall be disfranchised, or de-

prived of any of the rights or privileges secured to the subjects of
this state by this constitution, unless by the law of the land, or the

judgment of his peers.

XIV. That neither the assembly or the senate shall have power Noadjoumment

to ailjourn themselves for any longer time than two days, without
f^^'^more ^*^"an

the mutual consent of both. two days but by
mutual consent.
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XV. That, wlienever the assembly and senate disagree, a conference

sliall he held in ihe presence of boili, and be managed by commit-
tees, U) be ^y them respeciively clios^n by ballo'. That ilie doers,

both of the senate and assembly, shall at all times 'e kept open to

all piTsons, except whenihe welfare of the siaie sliall require tlieir

debates lo be kepi secret. And ihe journals of all then- proceed-

ings shall be kept in the mariner liereiofbre accustomed by the ge-

neral assembly of the colony of New-York ; and, except sucu parts as

they shall, as aforesaid,, respectively determine not to make public,

be, from day to day, if the business of the legislature will permit,

published.

XVI. It is, nevertheless, provided, that the number of senators

shall never exceed one hundred, nor the number of the assembly three

Uundred ; but that, wlienever ;he number of senators shall amount
to one hundred, or of the assembly lo three hundred, then, and in

such case, the legislature shall, from time to time hereafter, by laws

for that piupose, apportion and distnbu e the said one liundred

senators and three hundred representatives amonj he gieai districts,

and counties of th,s state, in proportion to the number of tiieir re-

spective electors, so tliat the representation of the good people of
this stale, botli in the senate and assembly, shall for ever remain pro-

portionate and adequate.

XVII. And this cnvention doth further, in the name and by the
authority of tlie good people of this state, ordain, hetermini;, axd
Bi-.cLAiiE, that the supreme executive jiower and audiori y of this

slate sliall be vested in a governor; and that, sta.edij, once in every
three years, and as often as the seat of government shall become
vacans, a wise and discreet freeholder of this state shall be, by ballot,

elected governor, by the freeholders of this state, quauficd, as before

described, to elect senators, which elections shall be ahvays held at

tlie times and places of choosing representatives in astembly for each
respective county ; and that the person who ha h the greatest num-
ber of voles within the said state, shall be the governor thereof.

XVIII. That the governor shall continu in office ihree years, and
shall, by virtue of his office, be general and comma der in chief of
all the mililia, and admiral of the navy, of tins slate; tliai he shall

have power to convene the assembly and senate on extraordinary oc-

casions ; to prorogue them from time to time, provided xuch proroga-
tions shall not exceed sixty days, in the space of any one year; and,

at his discretion, to grant reprieves aijd pardons to persons convicied
of crimes otiier than treason or murder, m which he may suspeiid vhe

execution of the sentence, until it shall be reported =0 ihe legisla-

ture, at their subsequent meeting, and ihey shall either pavdon, or
direct the execution of the criminal, or grant a further reprieve.

XIX. That it shall be the duty of the governor to inform the le-

gislature, at every session, of the condition of tlie state, so far as may
respect his department ; to recommend such maters to tlie.r con-
sideration as shall appear to him to concern its good government,
welfare, and prosperity; to correspond wiili die conunenial congress,
and other states ; to transact all necessary business with the officers

of government, civil and military; to take care that he laws are
faithfully cx;cuted, to the best of his ability; and to expedite all

such measures as may be resolved upon by the legislature.

XX. That a lieutenant governor shall, at every election of a go.
vernor, and as often as the lieutenant governor shall die, resign, or
be removed fi-oin office, be elected in the same manner wuh the t^o-

vernor, to continue in office until the next election of a governor ; and
such lieutenant governor shall, by viruie of his office, be president
of the senate, and, upon an equal division, have a casting vote ia
their decisions, bur not vote on any other occasion.
And in case of the impeachment of the governor, or his removal

from office, death, resignation, or absence from tlie state, tlie lieu-

tenant governor shall exercise all the power and authority apper-
taining to the office of governor, until another be chosen, or the go-
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•frernor absent, or impcaclied, shall return, or be acquitted. Pro^

Tided, tliat where the governor shall, with the conseiu of the legis-

Juture, be out of the state, in time of war, at the liead of a mili-

tary force thereof, he shall still continue in tlie command of all tlie

military force of the state, both by sea and land.

XXI. That whenever the crover'nment shall be administered bv the in Jiis absence a
iTiii 11, ..^j -I't f president w> be

lieutenant governor, or he shall be unable to attend as presiuent or c|,„spn ^y tha

the senate, the senators shall have power to elect one of their own senate,

members to the office of president of the senate, which he shall ex-

ercise /)ro hue vice. And if, during sucii vacancy of the office of go-

vernor, the lieutenant governor shall be impeached, displaced, re-

sign, die, or be absent from the stale, the president of the senate His power atid

^hall, in like manner as the lieutenant governor, administer the go- ''"'y*

vernment, until others shall be elected by the suffrage of the people,

at the succeeding election.

XXII. And this convention doth further, in the name and by the Treasurer,

authority of the good people of this state, ojidain, DETEnMisE, and
DtcLAnE, that the treasurer of this state sljall be appomted by act of

tlie legislature, to originate with the assembly. Provided, that he

shall not be elected out of either branch of the legislature.

XXIII. That all officers, other than those who, by this constitution, council of ap«

are directed to he otherwise appointed, shall be appointed in the pointment.

manner following, to wit: The assembly shall, once in every

year, openly nominate and appoint one of the senators from each
^^ ameml-

"great district, which senators shall form a council, for the appoint- ,„ent3 to con«

ment of the said officers, of which the governor for the time being, stitution.

or the lieutenant governor, or the president of the senate, (when they

shall respectively administer the government,) shall be president,

atid have a casting voice, 6ut no other vote ; and, witii the advice and

consent of the said council, shall appoint all the said officers ; .and

that a majority of the said council be a quorum : .^ndfurther, The
said senators shall not be eligible to the said council tor two years

f^ticcessivelv.

XXIV. that ail milltarv officers be appointed during pleasure ;
Tpn«i;e of ce^

iiiat a.l commissioned uihcers, civil and military, be commissioijea

hy the governor ; and that the chancellor, the judges of the supreme
C'lurt, and first judge of the county court in every county, hold their

oluces during good behaviour, or until they shall have respectively

attained the age of sixty years.

XXV. That'the chancellor and j'ldges of the supreme court shall
j[fn'ju^",[i*"^fl

not, at the same time, hokl any otiicr office, excepting that of dele- a^^,

gate to tlie general congress, upon special occasions ; and that the

ii''st judges of the county courts, in tlie several counties, shall not, at

the same lime, hold any other office, excepting that of senator, or de-

legate to the general congress. But if ihe chancellor, or either of

the said judges be elected or appointed to any other office, excepting

as is before excepted, it shall be at his option ii^ which to serve.

XXVI. That sheriffs and coroners be annually appointed ; and
sheriffs and ce«

that no person shall be capable of holding either of the said offices roners.

more than four years successively ; nor the shoi'iff of holding any

other office at the sanie time.

XXVII. JInd he it further ordained, Tliat the register, and clerks in Reg5,ter8,

chancery, be appointed by the chancellor ; the clerks of the supjeme clerks, and

court, by the judges of the said court ; the clerk of the court of pro-
^hora'appoint*

bates, by the judge of the said court ; and the register and marshal of ed.

the court of admiralty, by the judge of the admiralty. The said,

marshals, registers, and clerks, to continue in office during the plea-

sure of those by whom they are to be appointed as aforesaid.

And all attorneys, solicitors, and counsellors at law, hereafter Aj^^Jj^J^'j
^'^"'^

to be appointed, be appointed by the court, and licensed by the first sellers', by whom
judge of the court in which they shall respectively plead or practice ;

appointed,

and be regulated by the rules and orders of the said courts.

XXVIli. Jnd be itfurther ordained,Thai where, by this constitution,
fg|^',|°"

^^

the duration of anv office shall not be ascertained, such office shall

3
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be construed to be lield during tie pleasure of tlie council of ap.

poliUmenl : Provided, ihat new commissions shall be issued to judges

of llie counlv courts (other than to Uie first judge,) and to justices

of 'he peace, once at the least in every Uuee years.

XXIX. 'J'hat town clerks, supervisors, assessors, constables, and col-

lectors, and alloiher officers, iieretofore eligible by the people, shall

alwuys continue to be so eligible, in the manner directed by the pre-

sent or future actsof tiie legislaitire.

Thiit loan tfficers, county treasurers, and clerks of the supervisors,

cnnlinue to be appointed in the manner directed by the present or

fifSore acts of the legislature.

XXX That delegates to represent this state in the general con-
gress of the United Slates of America be annually appointed, as fol-

lows, 'o wit : Tiie senite and assembly siiall each openly nominate
as many persons as .shall be equal to the whole number of delegates
t.o be iipnninted ; afier whic':' nomination they shall meet together,

and tliotie persons named in both lists, shall be deltgaies ; and out of
those persons whose names are not on both lists one half shall be
chosen by the jojit ballot of the senators and members of assembly,

so nif't togetlier as aforesaid.

XXXI. That the style of all Uws shall be as follows, to wit : " lie

it enacted l>y the people of the state of Ae^'-York, represented in seitate

and assembly, and 'ii'il sU writs and ;ilher proceedings shall run in

the n'dme.o\' the people of the StatJ of J\'exv-Yorh, and be tested in the
name of the chancellor, or chiefjudge of the court from whence they
sludl issue.

XXXII. And this convention doth further, in the name and by the
authority of the good people of this state, orbain, df.tekmine, and
DECLAi-.K, that a court shall be instituted for the trial of impeach-
ments and the correction of errois, under the regulations which shall
be established by the legislature, and to consist of the president of
the senate for the time being, and the senators, chancellor, and judges
of the supreme court, or the major part of them ; except that whea
an impeachment sliali be prosecuted against the chancellor, or ei'lier

of llie judges of the supreme court, the person so impeached shall

be suspended from exercising his office, until his acquittal : and, in

like m;-.iuier, when an appeal, from a decree in equity, shall be heard,
the cliancellor shall inform the coui'tof the reasons of his decree, but
shall not have a voice in the final sentence. And if the catise to be
determined shall be brought up by writ of error, on a question of
law, on a judgment in the supreme court, the judges of the court
shall assign the reasons of such their judgment, but shall nothave a
voice for its affirmance or reversal.

XXXfll. That the power of impeaching all officers of the state, for
mil and corrupt conduct in their respective offices, be vested in the
representatives of the people in assembly ; but that it shall always
be necessary that two-third parts of the members present shall con-
sent to and agree in such impeachment. That, previous to the trial

of every impeachment, tlie members of the said court shall respec-
lively be sworn, truly and impartially to try and determine the charge
in question, according to evidence; and tiiat no judgment of the said
court shall be vahd unless it shall be assented to by two-third parts of
the members then present ; norshall it extend farther tl. an to removal
from office and disqualification to hold or enjoy any place of ho-
noiu-, trust, or profit, under this state. But the party so convicted
shall be, nevertheless, liable and subject to indictment, trial, judg-
ment, and punishment, according to the laws of the land.

XXXIV. ^Indit is further ordained, That in every trial on impeach-
ment,or indictment for crimes or misdemeanors, the party impeached
or indicted shall be allowed counsel, as in civil actions.
XXXV. And this convention doth further, in the name and by the

authority of the good people of this stale, ordain, betkhmine, and pe-
CLAHK; that such parts of tbe common law of England, and of the
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statute law of England rnd Great-Britain, and of the acts of the le*

gislatiire of the colony of New-York, as tog'clher did form i.he law of
ihe said colony on the 19ih day of April, in tlie year ofour Lord one
thousand seven hundred and seventy -five, shall be and continue the

law of tliis state, subject lo sucli alttratiors and provisions .-n tlie

legislature of this state sliail, from time to time, make concerning
the same. That sucli of the said acts as are temporai-y, shall expire
at the times limited for tlieir duration respectively. Thai all such
parts of tlie said common law, and all such of the said statutes and
acts aforesaid, or parts titereof, as may be construed to establisli or
maintain any particular denomination of christians cr tlieir minis-
ters, or concern tlie alleg'iance heretofore yielded to, and the supre-
macy, sovereignty, government, er prerogatives, claimed or exercised
by the king of Gri at-Britain and his predecessors, over the colony of
New-York and its inhabitants, or are repugnant to this constitution,

be, and they liereby are, abrogated and rejected. And this conven-
tion doth further ordain, that the resolves or resolutions of the con-
gress of the colony of New-York, and of the convention of the state
of New-York, now in force, and not repugnant to the government es-

tablished by this constitution, shall be considered as making part of
the laws of this state; subject, nevertheless, to such alterations and
provisions as the iegislatuie of this state may, from time to time,
make concerning the same.
XXXVI. Jlnd be it further ordained. That all grants of land crantiby the

within this state, made by the kingof Gieat-Bntain, or persons act- Kinpafiti-a'

ing under his authority, after the fourteenth day of October, one '^^T'*'" P""'*"*

thousand seven hundred and seventy-five, siiall be null and void ;

^°'

"

but that nothing in ihis constitution contained, shall be construed to
affect any grants of land, within this state, made by the authority of
the said king or his predecessors, or to annul any charters to bodies
politic, by him or them, or any of them, made prior to that day.
And that none of the said charters shall be adjnde-ed to be void, bv «.

c £• !• 1
°

. . ' -^ Charter nrhts
re.^son ot any nonuser or misuser o\ any of their respective rights or and fomer
privileges, between the nineteentii d;iy of April, in the year of our grants prewrv-

Lord one thousand seven hundred and seven ty.five, and the publica-
^

tionofthis constitution. And fuither, that all such of the officers,

described in the said charters respectively, as, by the terms of the
said charters, were to be appointed by the governor of the colony of
New-York, with or without the advice and consent of the coimcil of
the said king, in the said colony, sliall henceforth be appointed by
the council established by this constitution for the appointment of
officers in this state, until otherwise directed by the legislature.
XXXVII. And whereas it is of great importance to the safety of

this state that peace and amity with tlie Indians witiiin the same, be
at all times supported and maintained : And wiikueas the frauds,
too often practised towards the said Indians, in contracts made for
their lands, have, in divers instances, been productive of dangeroua
discontents and animosities: Be it ohdained, that no purciiases or
contracts for the sale of lands made since the Hlii day of October, Pnrchaseaof

in the year of our Lord one thousand seven hundred and seventy-five,' indjam""*
""^

or which may hereafter be made with or of the said Indians, within " ' '*

the limits of this state, shall be binding on the said Indians, or deem-
ed valid, unless made under the authority and with the consent of
the legislature of this state.

XXXVIII. And whereas we are required, by the benevolent prin-
ciples of rational liberty, not only to expel civil tyranny, but also to
guard against that spiritual oppression and intolerance wherewith
the bigotry and ambitioi» of we.-ik and wicked priests and princes
h.ive scourged mankind: this convention doth further, in the name
and by the authority of the good people of this state, ordaik, dk- Freeex«rciee ef
TEEMiNE, and UECLAHK, that the free exercise .ind enjoyment of reli- "'•g'*"-

gious profession and worship, without discrimination or preference,
shall for ever hereafter be allowed within thin state to all mankind :

Provkkd, that tlie liberty of cotrseience Irereby granted shall not be
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SO construed as to excuse acts of licentiousness, or justify practices
inconsistent witli tlie peace or safety of this state.
XXXIX. And ivhereas tlie ministers of the gospel are, by llieir

profession, dedicated to the service of God and the cure of souls, and
ouglit not to be diverted from the great duties of their function ;

therefure, no minister of the gospel, or priest of any denominaiion
whatsoever, sliall, at any time iiereafter, under any pretence or de-
scription whatever, be eligible to or capable of holding, any civil or
military office or |)lace within this state.

XL. And -whereas it is of the utmost importance to the safety of
every stale, that it should always he in a condition of defence; and
It IS tlie duty of every man who enjovs the protection of society, lo
be prepared and willing to defend it'; this convention, therefore, in
the name, and by the authority of the good people of this state,
iioru oiiDAix, Br.TF.uMi.xi; ANii i)ECLAHK,'That the militia of this
state, at all times hereafter, .-.s well in peace as in war, shall be arm-
ed and disciplined, and in readiness for service. That all such of
the inhabitants of this state (oeingof the people called Quakers) as
ivom scruples of conscience, may be averse to the bearing ofarms, be
tnerefi'om excused by the legislature, and do pay to the state such
sums of money, in lieu of their personal service, as the same may m
the judgment of the legislature, be worth : And tiiat a proper ma-
gazine of warlike stores proportionate to tlie number of hihahitant«
be, forever hereafter, at the expense of this s-ate. and by acts of thV*

•

thif
'"'^' "^^''^^'''''''' maintained, and continued, ,n every county

XLL And this convention doth further oRmx, hetermtne ixnDECLAiiE, ,n the name, and by the authoriiy of the good peoflle'of
this state that, trial by jury, in all oases, in which ,t hath hereToforfebeen used an the colony ofNew-York, shall be established and remam inviolate forever .• And that no acts of attainder shall be Dasserlby the legislature of this state, for crimes other than those committed before the termination of the present »var ; and that suchacts shall ,M)t work a corruption of blood. And further, tliat X]Llegis atureot tins state shall, at no time hereafter, institute any newcourt or courts, but such as sh.U proceed according to the courseof the common law.

vuuisc

XLIf. And this convention doth further, in the natr.e and bv theauthority of the good people of this state, oaiiMx, nP.TEUM,^K^i!
i.KCLAUE, J hat u shall be in the discretion of the legislature to na-
turalize all such persons, and in such manner, as thev shall thinkproper

;
provided all such of the persons so to be bv fhem na u ^

K

/.td as being born in parts beyond sea, and out of the United StatesOf America, s^.all come to settle in. and become subjects of Ui

i

state, shall take an oath of allegiance to this state, and abjure amrenounce all allegiance and subjection to all and ev^ry forein kWprince, potentate, and state, in'all matters, ecclesiastical as^yeUaJ

By order :

LEONARD GANSEVOOIIT, Pros, pro !e,u

Preamble.

AMENDMENTS.
Jn Convention of the Delci^utes of the State of jYtio-YvrJ,-.

Albakjt, October 27, 1801.
WHEllRAS the legislature of this state, by i heir act passed thf

sixth day of April la^t, did propose to the citizens of this state tu
elect by ballot delegates to meet in convention, • for the purpose of
" considering the parts of the constitution of this state, respediii-
'« the number of senators and members of assembly in this stale*'
" and with power to reduce and limit the number of thcra as the saici
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'• convention might deem proper ; and also for the purpose of con-

« sidering' and determining the true construction of the twenty-third

" article of the constitution of this state relative to the right of no-

*« minalion to office."

Jml ivhereas the people of this state have elected the members of

this convention for the purpose above expressed ; and ihis conven-

tion having maturely considered tlie subject thus submitted to their

determination, do, i« the name and by the authority of the people

of tliis state, oupaix, dicteumine am) DECLAnr. :

I. That the number of the members of the assembly hereafter to MemlK?rsof As-

be elected, shall be one hundred, and shall never exceed one li^"-
^'j^j ,'^"t-"oM-

dred and fifty.
_

ct-ed iso.

I[. That the legislature at their next session, shall apportion the

said one hundred members of the assembly among the several conn- ^^^^^^<> by^''the

ties of this state, as nearly as may be, according to the number of ugislatuie.

i-lectors which shall be found to be in each county by the census

directed to be taken in the present year.

III. That from the first Monday in July next, the number of the Number of Sen.

senators shall be permanently t(iirty-t\vo, and that the present num- ators letiuceti to

her of senators shall be reduced to thirty-two in the following man-
^^J^^ul- j^JfuJ!!,*)!'.

ncr, tiiat is to say :—The seats of the eleven senators composing the

first class, whose time of service will expire on the first Monday in

July next, shall not be filled up : and out of the second class tlie

seats of one senator from the middle district, and ofone senator from

the southern district, shall be vacated by the senators of those dis-

tricts belonging to that class, casting lots among themselves ; out

oi the third class the seats oftwo senators from the middle district,

and of one senator from tlie eastern district, shall be vacated in the

same manner ; out of the fourti) class the seats of one senator from,

the middle district, of one senator from tlie eastern district, and of

one senator from the western district, shall be vacated in the same
manner ; and if any of the said classes shall neglect to cast lots, the

senate shall in such case proceed to cast lots for such class or classes

so neglecting. And that eight senators shall be chosen at the next *

election in such districts as the legislature shall direct, for the pur-

pose of apportioning the whole number of senators amongst the four

great districts of this slate, as nearly as maybe, accordingto thenum-
ber of electors qualified to vote for senators, which shall be found

to be in each of the said districts by the census above mentioned ;

which eight senators so to be chosen shall form the first class.

IV. That from the first Monday in July next, and on tlie return of moAb of in-

every census thereafter, the number of the assembly shall be in- creasing tlie At-

creased at tiierate of two members for every year, until the whole *r'Ijv^* l„ H^
number shall amount to one hundred and fifty ; and that upon the and the LeRisia-

rclurn of every such census, the legislature shall apportion the sena- 1"''*: *« appor-

tors and members of the assembly amongst the great districts and "n," Ajserabk-
counlies of this state, as nearly as may be, according to the number men.

of their respective electors : Provided, That the legislature shall

not be prohibited by any thing herein contained, from allowing one
member of assembly to each county, heretofore erected within this

}>laie.

V. And this coiiventlon do further, in the name and by the an- xrue cnnttnic-
\l>i>riiy of the people of this state, oudaiv, ueteumine and de. lion of 23il av-

t.'.Aiiii, That by the true construction of the twenty-third article of M='^
"'"

'""*M^"'
., .-.^ » !• »i , i .1 I . . . ' 11 rt- I

tion declared as
the constitution ol tins slate, the right to nominate all officers other to tUe council of
than those who h} the constitution are directed to be otherwise ap- appointment,

pointed, is vested concurrently in the person administering the go-
vernment of this state for the time being, and in each of the mem-
htr& of the council of appointment.
By order, A. BURR, President of the Comeiitmn,

and Ddi'^ate from Ornnce Couutiu
Attest,

.Tames "Van Ikgsn', ? „
,Io-*mi CL..NSTVNT, S^''''^''''''''
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10 votet

Chaileiis;cs>
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AN ACT
Recommending a Convention ofthe People of this SLult.

Passed Marcli 13, 1821.

Duty ot'inspec- ^* X5^ '' enacted hy the People ofthe State of JVevi-York, represented
tan. XJ in Senate and Jlssembly, Thai the inspectors at each poll, in

the several towns and wards of tliis state, at the aniuitd election,
to beiield on tiie last Tuesday in April next, shall provide a proper
box, to receive the ballots of the cit.zens of lias state, in relation

to the convention herein after provided for. On which ballois shall

be written or printed, by those voters who are in favour of the pro-
posed convention, the word Convention, and by those voters who are
opposed tliereto, the words JVo Conventioji, and that all free male

Persons entitled citizens of this state, of the age of twenty-one years or upwards,
wiio shall possess a freehold within this state, or who shall have
been actually rated, and paid taxes to this state, or who shall have
been actually enrolled in the militia of this state, or in a legal vo-
lunteer or uniform corps, and shall have served therein, either as an
officer or private ; or who shall have been, or now are by law ex-
empt from taxation, or militia duty ; or who shall have been assess-

ed to work on the public roads and highways, and shall have worked
tliereon, orshall have p;>id acommutation therefor, according to law ;

shall be allowed, during the three days of such election, to vote by
ballot as afoi esaid, in the town or ward in which they shall actually

reside.

II. .inJ be it further enacted. That it shall be lawful for either of
the inspectors of such election, of his own accord, and it shall be
the duty of such inspectors, when thereto required by any citizen

entitled to vote as aforesaid., to administer to any person offering to
ballot as aforesaid, the following oath oraffirination : " I ,(lo

solemnly swear or affirm, (as i^,e case may be,) that I am a natural

born, or naturalizetl citizen of the state of New-York, or of one of
the United States, (as the case may be.) of the age of twenty-one
years, or upwards : that I am the owner of a freeUold within this

state ; or that I have been actually rated and paid taxes to this state ;

or that I actually have been enrolled, and have served in the militia

of this state, or in a legal volunteer or uniform corps, either as an
officer or private ; or that I hi.ve iieen or now am by law exempt
from taxation or militia duty ; or that 1 have been actuall}- assessed
to work on public roads and highways, and have worked thereon, or
have paid a commutation therefor, according to law : and that I nov^^

am an actual resident and inliabitant of the town or ward in whicli
I ofl'er my brdlot ; and that I have r.ot before voted and will not again
vote at this election." And it is hereby declared, that if any per-
son, so being required to take the said oath or affirmation, shall re-
fuse to take the s.,me, he shall not be allowed to vote at such elec-
tion, until he shall take such oath or affirmation.

\\\. And be it further enacted, That the said election shall, in all

respects, be conducted, and the poll lists shall be kept, in the man-
ner prescribed by law, for the election of senators ; that the saitl

votes shall be canvassed by the inspectors of the several polls of the
said election, and the returns thereof made by such inspectors, to t!ie

clciks of the respective towns and counties, at the same time, and
in the same mruuier, as t!ie canvass and return of votes for senator.?
arc by law directed to be made ; that the certificates of the returns
of the said volts, siiall be recorded by the clerks of the several towns
and counties, and transcripts thereof shall be certified, and be trans-
mitted to the secretary of this state, at the same time and in the
same manner, us certificates of the votes for senators, are nov.' by lau
required to be recorded, transcribed, and transmitted to the secreta-
ry of 'his state ; that the .said transcripts received by the secretarv
of tliis state as p.fovcsaiJ, shnll re-main in his office of'record, m'A i1>

Election how
(onlucted.
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votes so given, shall be canvassed at tlie same time, by the same

person'; nnd in tbc same manner, and llie result thereof shall be

published as is prescribed by law, in relation to the election of sen-

ators.
. , ,, u .u -1

IV. Jndbe it further enacted, Tliat if it shall appear by the said Duty of can*

canvass, to be made as aforesaid, tliat a maj(.rity of the ballots or irasser*,

votes; given in, and returned as aforesaid, are for J^'o Convention,

then and in such ca»e, the canvassers are liereby required to certify

and declare iliat there shall be no further procecdinp;s under this act,

in relation to the calling of a convention. But tiiat if it shall appear

by the said canvass, that a maj(Tity of the ballots or voles are for a

Convention, that then and in such case, the canvassers sliall certify

and declare, that a convention will be called accordingly, and that Ami of the ss'

a copy of the sa>d certificate shall be transmitted by the secretary of «:retar>-.

this state, to the shenfls of the respective cities and counties of this

state, and shall be by them published, and copies delivered to the

supervisors of the several towns, within the respective counties, in

the same manner as notices for the election of senators are now by

law required to be published and delivered.

• V. .diid be it further enacted. That in case the said canvassers shall Delegate! wben

certify and declare a majority of such ballots or votes to be for a and how chosei>.

Convention, it shall and may be lawful, and it is hereby recommend-

ed to die citizens of this state, ou the third Tuesday of June next,

to elect by ballot, delegates to meet in convention, for the purpose

of considering the constitution of this sta'e, and making such alter-

ations in the same as they may deem proper ; and to provide the man-

ner of making future amendments thereto.

VI. Jnd be it further enacted, That the number of delegates to be Number ofdele-

chosen, shall be the same as the number of members of assembly, s»^*^'

from the respective cities aiid counties of this state ; and that the

same qualifications for voters shall be required on the election for

delegates, as is prescribed in the first section of this act, and none

other; and that the oath prescribed in the second section of this act,

shall be likewise taken by all the voters under this section, if reqair-

ed ; and that all persons entitled to vote by tiiis law for delegates, wboareeli-
shall be eligible to be elected; and that the election for such dele- gible.

gates shall be held at such places as the inspectors herein after men-
tioned, shall for that purpose notify, and shall take place on tlie said

third Tuesday of June ne.xt, and shall continue and be held on that When and how

day, and on the two succeeding days ; and that the officers in the se- ^"^ chosen,

veral towns or wards in this slate, authorised to act as inspectors of
elections for members of assembly, and the persons who shall be ap-

pointed in the several cities of this state for that purpose, shall be the

inspectors of the said election for delegates ; and that the inspectors

of each jjoll sliall provide a box to receive the ballots for delegates,

and sliall appoint two clerks, each of whom shall keep a poll list of

the electors for delegates ; ant! that during the said election the said

boxes and poll lists shall he disposed of, and kept in the manner
prescribed in the "act for regulating elections ;" and that the elec-

tion shall be conducted by the inspectors thereof, with the like pow-
ers, and in all respects not herein otherwise provided for, as near as

may be, in the manner prescribed by law, in cases of elections for

meinbtTs of assembly, except lliat none of tbe oaths therein men-
tioned, siiall be administered to any elector, and that at the final

close of the poll, the ballots for delegates shall be canvassed, and
disposed of, and tlie names of the persons vQted for as delegates,

and. the number of votes given for each person respectively, sliall be
certified, and the certificates thereof filed and returned, in the man-
ner and at the times now directed by law, respecting votes for mem-
bers of assembly ; and that the clerks of the respective towns and Dutyof CTunty

counties of this state, shall enter of recoud the said certificates, in
'^'**'

books to be provided by them for that purpose ; and that the clerks

of the respective counties shall theretipon, and within ten days after
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s'lch certificates sliall be returned as aforesaid, calculate and asccr*

tain tlie whole number of votes given for tlie respective candidates^

voted for as delegates for such county ; and shall determine, con-

formably to the said certificates of the said inspectors, upon the per-

son or persons daly elected by the greatest number of votes as dele-

gates lor sucii county ; which determination shall be entered of re-

cord, in tlie ofiice of such clerk, and such clerk shall cause a certi-

ficate of such election to be given to each person so found to be
elected as a delegate, witliin fifteen days after such determination ;

and shall also transmit a copy of such determination to the office of
the secretary of this state, there to be filed and remain of record ;

and that the inspf-ctors of the said election, or the major part of
them, shall give the like notice of the time and place where such elec-

tion for delegates is to be held, as is directed by law to be given of
the time and place of choosing members of assembly ; and that the

inspectors and clerks of the said election, shall severally jtake the

oath directed to be taken by the inspectors and clerks of elections,

in and by the act entitled, " An act for regulatmg elections," which
oath, either of the said inspectors is hereby authorized to adminis-

ter ; and that it shall be the duty of the proper authority of the se-

veral cities in this state, to appoint inspectors of election under this

act, in the same manner as they are required by law for annual elec-

tions, at least twelve days before the time appointed for holding the

election authori/.cd by this act.

Penalties for nc. VIT. And be it further enacted, T)^vA if any inspector of the said

Ktuins'&c.'''''^
elections, or either of them, shall wilfully omit or neglect to make
returns of the said election, within the times prescribed as aforesaid,

or shall wilfully make any false return, or shall wilfully make or
cause to be made, any error in such returns or either of them, and if

any clerk of any county shall wiUully certify falsely, the result of
either of the said elections, or shall wilfully make or cause to be
made, any error in any transcript to be made by him as aforesaid, or
shall wilfully neglect or omit to transmit the said transcripts, within

the times aforesaid, such insi)eclor or cleik, so offending, shall be
liable to indictment and conviction for a misdemeanor, in any court of
competent jurisdiction ; and upon such conviction, shall be subject

to a fine not exceeding one thousand dollars, or to imprisonment in

the county prison, not exceeding one year ; and shall be disabled to

hold any office of honour, trust, or profit, inider the autlioriiy of this

state : And the said inspectors and clerks of elections, clerks of coun-
ties, and canvassers, shall be liable, for any other m:;! and corrupt
conduct in relation to the said elections, or either of them, to the pe-

nalties prescribed in similar cases, in and by the "act for regulating

elections/' and th? .said officei-s shall be paid for their services at the

said elections, or either of them, performed under this act, to the

same amouni, and in like manner, as they are now directed to be paid
by law, for similar services al elections for senators or members of

ronrcntlon assembly.

^Open ti> mett \III. Jhid be it further enacted, That the delegaltjs so to be chosen,

iiof
j,^','"'**^"''*' shall meet in convention at the capitol, in tlie city of Albany, on the

last T'.'esday of August next, from whence they may, if they think
proper, adjourn to any other place ; and they, and their attendants

and f)tTicers, shall be allo\ved the like compensation for their travel

and attendance, as the members of the legislature are allowed by law r

the amount of whicii shall be certified by the president of the con-
vention, and sliall be paid by the treasurer of this state, on the war-
rant of the comptroller: and it shall be the duty of the clerks of the

i>ity of il;c sc- senate and assembly, to attend the said convention, on the opening
ci-tiary oi itate. thereof, and they, and the secretary of this state, shall furnish the

said convention with such papers in their possession, as the said con-

vention may deem necesssary ; and the secretaries of the convention

shall and may provide stationary for the use thereof, the amount of
which shall be paid on the certificate of the president thereof, in like

manner as the contingent expenses of the assembly are now paid by
}«w.
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IX. Jnd be it further e/u/cZ^J, Tliat the proceedings of tlie said con- ^j'*'"?^!"'^!,^

veniion, shall be fiied in ihe office of the secretary of this stuie, :.nd a„j"amend-

llie determination and propositions of ilie said convention shall be en menu how to be

-lered of record in the same office. And that it shall be tht- duty of sulanitted, &c.

the said convention, to submit their proiiosed amendments to the de-

cision of the citizens of this state, entitled to vote under this act, to-

gether, or in distinct propositions, as to them shall seem expedient.

And that the said convention shall prescribe the time and manner

of holding an election for such purpose, and the mode of can-vassing,

and determining the result, and all the regulations necessary thereto.

And that all sherifis, officers, inspectors, and persons in authority Duty of sheriffs*

within this state, siiall, in ve.spcct to the said election io beprehcnbed &c.

fay the said convention, and all regulations necessai-y thereto, exer-

cise every power and authority, as in relation to annual elections ; and

shall be paid in like manner," and shall receive a like compensation

t-herefor 1 and shall obey and conform to the prescripiions of the

convention, in that behalf, under the penalty upon each and every Penalty,

person wilfully neglecting or refusing, of one thousand dollars for

each offence, and imprisonment not exceeding one year; and for any

Kial or corrupt conduct in the premises, each and every such person

shall be disabled t-a iiold any office of honour, trust, or profit, u'lder

the authority of this state. And the propositions of such convention. When ainendr

which shall be approved by a majority of the votes at such election, ^p"rl of'c'ilustW

shall be deemed and taken to be a part of the constitution of this miioa.

state; and that the propositions which shall not be so appoved, shall

iie considered void and of none efJc-ct.

X. And he it further -enacted, That all wilful and corrupt false False swearing

swearing, in taking any of the oaths prescribed by tliis act, or ai or declai-ed per-

ifl relation to the •election 'o be directed by said convention, shall be •'*"^'

deemed perjury, and shall be punished in the manner new prescribed

t>y law, for wilful and corrupt perjury.

XL And ic Atfftrther euu-cted, ThixX. it shall be the duty of the secre- Duty of seere^

tary of this state, for.iiuith to cause tiiis act lo be published in ali '*'2i°[- *^*'\^

the public newspapers printed in this state, aixl to caus.e the same ^" '^
"'^'

to be printed aftd distributed to tlie clerks of the respective counties,

by transmitting to such clerks vviih all convenicni speed, as many
copies as shall be equal to ten times the nwmber of towns and wards

in such county : and the sai<l clerks sliall immediately deliver ten

copies thereof to the inspectors of election in each town of the coun-

ty: and the ei^pense of such pubkcalion, printing, and distribution,

shall be paid by the treasui-er, on the warrant of the comptroller.

AN ACT
To amend an act, entitled "• ^^>i act recoitimendin:^ a Conixntion of

the People of this state.'''*

Passed April 3, 1821.

I. TSE it enacted bv the People of the State of A'e-ie-Vork, represent-

iJ ed ifi Senate and Assembly, Thai the clerks of the several DutyOfihe

counties of this state sliall make their returns of transcrip's of cer- county clerks

tilicates of electon to the secretary of this state, as required by the
vafsers.

'^*"

act, entitled " An act for regulating elections," and the act hereby

amended, on or before the twenty-first day of May next ; and the

said secretary siiall, on or before the twenty-tliird day of the same

month, in conjunction with the surveyor general, attorney.general,

comptroller, and treasurer of this state, attend at the secretary's of-

iice, to he notified for that purpose by such secretary, and perform

all and singular the duties required of them by the acis aforesaid,

and shall within three davs after such meeting, decide upon and

4
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complete their proceedings, agreeable to tlie requirements of said

acts, any thing in the act hereby amended, or the act entitled " An
act regulating elections," to ;he contrar}' notwithstanding.

Duty ofsec'ry ij. .^„j le n farther enacted, Tliat it shall be the duty of the sec-

retary of state to transmit by express a copy of the certificate re-

quired to be transmitted by the fourth section of the act entitled
*• An act recommending a convention of the people of this state,''

passed March 13, 1821, to the sheriffs of the respective cities and
counties of this state, in case it shall appear to the secretary, sur-

veyor-general, attorney-general, comptroller, and treasurer, to be ne-

cessary to adopt that course, in order to give effect to tlie said

act, and the expense of such express or expresses shall be paid by
the treasurer, on tlie certificate of the secretary, and on the war-
rant of the comptroller.

Officers muhor- lu. ^nd be ii further enacted. That anv mavor, recorder, judge

ter certain oaths 01 any court oi common pleas, clerk 01 any c mnty, or any corn-

to canvassers, missioner authorised to administer oaths, shall have full power and
authority to qualify the crmvassers of the votes given at any elec-

tion, and returned to the secretary's office, for governor, lieutenant-

governor, senators, members of congress, or of the votes given for

or against a convention of the people of this state.
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ASSEMBLY CHAMBER, ALBAJ^'V,
)

TUESDAY, AUGUST 28, 1821. 5

PURSUANT to the preceding Act, recommending- a Convention of the Peo-
ple of this State, the Delegates elect assembled at the Capitol, in the city

-of Albany, at 12 o'clock. At one o'clock. Gen. E. Root, addressed the mem-
bers, and having stated the general outlines of the law, proposed that the clerk
of the Senate, (who was in attendance pursuant to the provisions of the act, and
who had been furnished by the Secretary of State, with a list of the members
as returned to his office from the several counties,) should call the roll. This
course was adopted without opposition ; and it appeared that the following gea-
tlemen had been elected to constitute the Convention, viz :

—

County of Albany.
Stephen Van Rensselaer,
.James Kent,
Ambrose Spencer,
Abraham Van Vechten.

Counties of Allegany and Steuben.

Timothy Hurd,
James M'Call.

County of Broome.
Charles Pumpelly.
Counties of Cattaraugus, Erie, Ssc.

Augustus Porter.

Samuel Russell.

County of Cayuga.
David BrinkerhofF,

Rowland Day,
Augustus F. Ferris.

County of Chenango.
Thomas Humphrey,
Jarvis K. Pike,
JVathan Taylor.

Counties of Clinton and Franklin.
Nathan Carver.

County of Columbia.
William W. Van Ness,
Elisha Williams,

Jacob R. Van Rensselaer,
Francis Sylvester.

County of Cortland,
Samuel Nelson.

County of Delaware.
Erastus Root,

Robert Clarke.

County of Dutchess.
James Tallmadge, jr.

Peter R. Livingston,

Abraham H. Schenck,
Elisha Barlow,
Isaac Hunting.

County of Essex,

Reuben Sanford.

County of Genesee,

David Burrows,
John Z. Ross,

Elizur Webster.
County of Greene.

Jehiel Tuttle,

Alpheus Webster.
County of Herkimer.

Richard Van Home,
Sanders Lansing,
Sherman Wooster.

County of Jefferson.

Egbert Ten Eyck,
Hiram Steele.

County of Kings.
John Lefferts.

County of Lewis,
Ela Collins.
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County of Livingston.

James Rosebrugh.
County of Madison^

Barak Beckwith,
John Ivnowles,

Edward Rogers.

County of Monroe.
John Bowman.

County of Montgomery.
Philip Rhinelander, jr.

Howland Fisll,

Jacob Hees,
William I. Dodge,
Alexander Sheldon.

County of JVeio- JorA*.

Nathan Sanford,

Peter Sharpe,
Peter Stagg,

Peter H. Wcndover,,
William Paulding, jr.

Ogden Edwards,
Jacobus Dyckman,
Henry Wheaton,
James Fairlie,

John L. Lawrence,
Jacob Radcliff.

County of Oneida.
Jonas Plaftt,

Henry Huntington,
Ezekiel Bacon,
Nathan Williams,

Samuel S. Breese.

County of Onondaga;
Victory Birdseye,

Parly E. Howe,
Amari Case,

Asa Eastwood.
County of Ontario.

Philetus SwifJ,.

John Price,

Micah Brooks,
Joshua Van Fleet,

David Sutherland.

County of Orange..

John Duer,
Benjamin Woodward,
John Hallock, jun.

Peter Milikin.

County of Olscga.

Martin Van Buren,
Joseph Clyde,

David Tripp,

Ransom Hunt,
William Park.

County of Pidnam.
Joel Frost.

County of Qucem:-
Rufns King,
Eibert H. Jonc^,

Nathaniel Seaman.
County of Rensselaer":

James L. Hogeboom,
John W. Woods,
David Buel, jun.

John Reeve,
Jirah Baker.

County of Michmond
Daniel D. Tompkiii^.

County fif Rockland.
Samuel-^ Verbryck.

Coimty of Saj'atoga,

Salmon Cliild,

John Cramer,
Samuel Young,
Jeremy Rockwell.

County of Schenectady

John Sanders,

Henry Yates, jtrn'.

Coimty of Schoharie.

Jacob Sutherland,

Olncy Briggs,

Asa Starkweather.
County of Seneca.

Robert S. Rose,

Jonas Seeley.

County of St. Lawrence.
Jason Fenton.

County of Suffolk^
Ebenezer Sage,

Usher H. Moore,
Joshua Smith.

County of Tioga.
Matthew Carpenter.

County of Tomiikins.

Richard Smith,

Richard Townley.
Counfics of Ulster and Sullivan,

Henrv Jansen,

James Hunter,
Jonathan Dubois,
Dauiel Clark.

Counties of Washington and Warren.
Nathaniel Pitcher,

Melancton Wheeler,
Alexander Livingston,

V/illiaip. Townscnd,
John Richards.

County of Westchester

Peter A. Jay,

Jonathan Ward,
Peter Jay Muuro<.

Gf.n. Root thereupon moved that the Convention proceed to the election of
a President, and that two persons be anpoinlcd as Tellers to count the votes.

The raotioaTTas adopted, and ]>Icssr3. B-rrdseye and Sharpe were appointed Tel-
'«rs.
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The votes having been received and counted, were declared to stand as fol-

lows ;

Daniel D. Tompkins, 94

Rufus King, 8

Stephen Van Rensselaer, 1

Ambrose Spencer, 1

Blanks, 6

Gen. Root and Chancf.llor Kent were then designated as a committee to

conduct the President elect to the chair; which being done, he rose and ad-

dressed the Convention as follows :

Gentlemen',
" Permit me to express to you my thanks for the testimony of your confi-

dence at the present time, in selecting me to preside over your dehberations.

Be assured, gentlemen, that I fully appreciate the honour you have conferred.

In accepting the trust you have reposed in me, I have only to remark, that you
may rely upon the exertion ol'my b. stability to perform it with all that fidelity

and impartiality of whir'.i the cireumstances will be susceptii)le, and with all

that delicacy to you; respective feelings and opiQions,lhat is consistent with the

proper regulation of .his ho ourable body."

On motion of Mr. Hoot, the Convention then proceeded to the election of

two Secretaries by ballot. The ballots haviog been received and counted,

John F. Bacon, Esq. of the city of Albiiny, and Samuel S. Gardner, Esq. of

the city of New-York, were declared to be duly elected.

On motion of Mr. Fairlie, it was ordered, that a committee of five be ap-

pointed to prepare rules and regulations for the government of the proceedings

of the Convention. Messrs. Fairlie, Spencer, (Chief Justice) Sharpe, Muuro,
and N. Williams, were appointed said committee.

On motion of Gen. Root, the Convention next proceeded to the choice of a

Sergeant at Arms, The votes being taken and counted, Henry Fryer, was
declared to bo elected.

On motion of Gen. S. Van Rensselaer, the Secretaries were directed to

wait on the clergy of this city, and procure one of them on each morning, to

open the sittings of the Convention with prayer.

And then the Convention adjourned until to-morrow morning at 1 1 o'^clock.

TT^EDJ^ESDAY, AUGUST 29, 1821.

Prayer by theRev. Db. Chester. ThePresident took the chair at 11 o'clock,

and the minutes of yesterday were read and approved.

Mr. Fairlie from tlie committee appointed yesterday to prepare rules and
regulations for the government of the proceedings of the Convention, reported

in part.

Chief Justice Spencer moved that the report be read and considered by pa-

ragraphs. Adopted.

By the first rule, as reported, it was provided that after calling the Conven-

tion to order in the morning, " the names of the members be called.''''

CoL. Young moved to strike out these words, upon the ground that it was.

unnecessary, and would occupy considerable time. After a few remarks from

the mover, the Chief Justice, JVIr. VanBuren, and Gen. Root, the motion was
adopted.

Some discussion arose upon the 18th rule as reported, which prohibited any
member from speaking more than twice upon any question, when in committee.

of the whole. A few brief remarks were made by Col. Young, the Chief Jus-

tice, Gen. Tallmadge, Gen. Root, and Messrs. Van Buren and Fairlie ; and it

was agreed to make an exception in the 20th rule, so as to allow an unlimited

freedom of debate in committee of the whole. Some other trifling amcDdmcnt?

were made, and the report of the committee was adopted o« follows t
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RULES.
1. Upon the appearance of a quorum, the President shall take the chair, and

the Convention shall be called to order.

2. The minutes of the preceding day shall then be read, at which time, mis-

takes, if an}', shall be corrected.

3. The President shall preserve order and decorum, and shall decide ques-

tions of order, subject to an appeal to the Convention ; he shall have the right

to nominate any member to perform the duties of the chair ; but such substitu-

tion shall not extend beyond an adjournment.

4. All motions and addresses shall be made to the President—the member ris-

ing- from his seat.

5. No motion shall be debated or put, unless the same shall be seconded s-

when amotion is seconded, it shall be stated by the President, belore debate ;

and every motion shall be reduced to writing, on the request of the President,

or any m.cmber.

G. On any questions taken, the yeas and nays shall be entered, ifrequested

by ten members.
7. If two or more members shall rise at once, the President shall name the

member who is tirst to speak.

8. That no interruption shall be suffered while a member is speaking, but by
a call to order, by the President, or by a member, through the President, when
the member called to order shall immediately sit down, until permitted by the

President to proceed.

9. Vv'hile the President is putting the question, no member shall walk out of,

or across the house, nor when a member is speaking, shall any member be en-

gaged in conversation, or pass between him and the chair.

10. That no member be referred toby name in any debate.

11. That any member, making a motion, ma)' withdraw it before the ques-

tion is put thereon, and before amendment made—after which any other mem-
ber may renew the same motion.

12. All committees shall be nominated by the President, and agreed to by
the Convention, unless otherwise ordered by the Convention.

13. That none be admitted within the bar, without permission of the Presi-

dent, except the members of the ("onvention, and its attendants, the Governor,

Lieutenant-Governor, Judges of the Supreme Court, the late Chancellor, the

Attorney-General, Comptroller, Treasurer, Secretary, and Surveyor-General.

14. The previous question shall be always in order, and, until decided, shall

preclude al! amendment and debate of the main question, and shall be in this

form, " shall the main question he now put ?"

15. All questions shall be put in the order they are moved, except in cases of

amendment and filling up blanks, when the amendment last proposed, the high-

est number and longest time shall be first put.

16. A motion to adjourn shall be always in order, and shall be decided with-

out debate.

17. In forming comm.ittees of the whole, the President, before he leaves the

chair, shall appoint a chairman.
1 !{. No member shall speak more than twice to the same question, without

leave, nor more than once until every member choosing to speak shall have spo-

ken.
19. No motion for reconsideration shall be in order, unless on the same day,

or day following tliat on wliich the decision proposed to be re-considered took

place, nor unless one of the majority shall move such i-econsideration : A mo-
tion for reconsideration being put, and lost, shall not be renewed, nor

tihall any subject be a second time reconsidered without the consent of the Con-
vention.

20. The preceding rules shall be observed in a committee of tlie whole, so far

as they are applicable, except that part of the l!3tli rule, whicli restricts mem-
bers from sfieaking more than twice upon tlsc same question.

2 1 . The President may admit such and as many .Stenographers within the bar

of the hoMse 'vi h'" may de'^in nrooer.
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[Piirsuanl to the last mentioned rule, the President assig-ned seats within tiie

bar, to William L. Stone, Nathamel H. Carter, M. T. C. Gould Levi
H. Clarke, and Moses I. Caatijse, as Stenographers.]
Mr. LiYiNGSTOxN offered a resolution directing- the Secretaries oftlic Conven-

tion to employ Messrs. Cantine and Leake, editors of the Alhany Argus, to ex-
ecute tlie printing- for the Convention.

Ge>-. Tallmadge moved to strike out the words " Editors ofthe Alhany Jlr-
gus,'''' and insert " Printers to the State.'*'' Carried.
On motion of Mr. Sharpe, two hundred copies of the Rules and Orders were

ordered to be printed.

Gen. Root then offered a resolution appointing- Henry Bates, door-keeper to
the Convention. Some desultory remarks were made upon the manner in
which the choice should be made, whether by resolution or by ballot ; and also
upon the number of door-keepers and assistants that would be wanted. A mo-
tion by Mr. Lansing-, that the Convention proceed to elect their door-keepers
by ballot, finally prevailed. A ballot was therefore taken, and on being coun-
ted, Henry Bates, John Bryan, and Richard Ten Broeck, were declared to be
elected.

On motion of Mr. Fairlie, Lewis LeCouteulx was appointed an additional
serg-eant at arms.

Mr. Sanford moved that the usual number of copies of the Constitution of
this state, be printed for the use of the members. Adopted.
On motion of Gex. Tallmadge, five hundred copies of the Journals of the

Convention, were ordered to be printed.

On motion ofMr. Sharpe, 1 1 o'clock, A. M. was fixed upon as the hour of
meeting-, until otherwise directed.

The Convention then adjourned.

THURSDAY, AUGUST 30, 1821.

Prayer by the Rev. Dr. Cumming. The Convention was called to order b}
the President at the appointed hour, and the journal of yesterday was z'ead, and
approved.

On motion of Mr. Van Vechten,

Resolved, That tlie privileges of admission wltiiin the Bar of this Convention
be extended to the former Governors, and Justices of the Supreme Court of
Judicature, of this State.

Mr. King rose, and remarked, that it was highly important to proceed cor-

rectly and judiciously in the outset of the business of this Convention. Vari-
ous plans had been suggested for making such amendments as the existing con-
stitution was supposed to require.

In the formation of new constitutions, it had been usual to refer the whole
subject to a special committee. But in the revision of existing constitutions,

different methods had been adopted.

In some cases, as in the recent instance of Massachusetts, a catalogue of

amendments were moved by one individual, and referred by the Convention to

several select committees. In others, the whole subject had been referred to

one committee. In other instances, different individuals have offered distinct

propositions relative to different branches of the subject, which have obtained a
similar reference.

The magnitude of an entire proposition might be appalling to a single individ-

ual, and, perhaps, excite personal prejudices ; and, on the other hand, distinct

propositions fi'om different individuals are liable to incongruities and collisions,

in the opinions of those who are called to act upon tliem. Moreover, prema-
ture discussions may, in this way, take place, that may commit men at too early

a stage of the business.

In this view of the subject, it seems to be expedient to take such a course as

will preserve the greatest possible harmony and good feeling : and for this pur-
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pose, tlie business bhould be brou.^lit up in such a manner as is best calcMlateS

to divest it of every thing' like personal character, or particular and personal

views.

It was, therefore, his intention to propose, that a committee be appointed for

the purpose of devising' the manner in which it was expedient to take up the

business of the Convention. Not that the committee should report amendments,
but that they should point out such parts ofthe constitution, as, in their opinion,

require amendment and alteration ; in order that these subjects, thus brought
before the Convention, for their consideration, mig'ht be classified and referred

to different select committees, to examine and report in what manner, and to

what extent, such alterations shall be made ; such leports to be subject to the

alterations and amendments which the Convention may make.
In this way, Mr. Kiin'g believed that nothing of a personal character would in-

tervene to disturb the harmony and good temper of the Convention ; that no
gentleman would feel compromised by preconceived or premature opinions, nor
subject to prejudice, in favour or against, any of those important matters that

would thus come before them. Emanating froin a numerous committee, they
would not be likely to excite jealousies, nor to meet personal opposition : but
would, in his o})inion, lead the Convention to such a calm, temperate and wise
deliberation upon the matter before them, as the nature of the subject required.

I would respectfully suggest, said Mr. King, although I fully concur in the
fitness and expediency of calling this Convention ; and although 1 am fully of
the opinion that the change of circumstances and political relations in our
counti-y have imperiously required the interposition of the people to revise the
constitution that goveras them ; ni}' hope, that the Convention may proceed
with great caution and moderation.

It is due to ourselves, it is due to our constituents, and to our country, tliat

we deliberate with a moderation and firmness that shall be decisive, both in its

character and in its purpose ; that shall inspire our constituents with confidence
in the prudence of this bodj-, and prepare the public mind for the impartial ex-
amination of the amendments which may be proposed. In this country, no
man doubts, no one fears, that the great principles of liberty which lie at the
foundation of our free Constitutions, are insufficient for the preservation of our
freedom.
These considerations forcibly urge the observance of moderation, of mu-

tual confidence, and the most exemplary prudence in our proceedings.
But tliese great principles of free government, wliich arise from, and can on-

ly be sustained by, tlie intelligence and virtue of tlie people, are not only de-
nied by the great nations of the old world, but a contrary and most slavish doc-
trine is proclaimed and enforced by them—a doctrine which falsely assumes,
that a select portion of mankind only are set apart by Providence, and made
solely responsible for the government of mankind-

In contradiction to this tlieory, it is our bounden duty to make it manifest to
all men, tliat a free people arc capable of self-government ; that they can makcj
and abate, and remake their constitution ; and, at all times, tliat our public li-

berties, when impaired, may be renovated, without destroying those securities
which education and manners, our laws and constitutions have provided.
Mk. Kino thereup-on moved.
That a committee be ap])ointed to consider and report the manner in which

it will be expedient to take up the business of this Convention.
The question being put, it was carried unanlmouslij.
Mk. F-aiei.ie moved that the committee be appointed by ballot, and the pre-

sident assented to the i)ropricty of taking this course, as he had not a list oftla^
members before I)im, witli the counties from whence they came.
Mn. King moved that the Convention adjourn, as the choice of tlie commit-

tee should not l)e inadt? hastilv.

Mr. Faiumb had noidea of going into the choice of a committee now. If
Lis motion to ajipoint the coinniittee by ballot should prevail, he should wish the
choice might bo made to-morrow morninjr.
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Mr. SflARPE, thought the Convention sliould adjourn. No gentleman, not

eventlie President, could, at the moment, and without reflpction, select thir-

teen suitable men for this important committee.

Gen. ilooT hoped the gentleman from Queens (Mr. King) would withdraw
his motion for an adjournment, until the question should be settled as to the

manner in which this committee is to be appointed. He wished the question to

be taken on the motion of the gentleman tVom New-York (Mr. Fairlie) and
trusted that it would be rejected. It would be difficult, if not impossible, ifthe

committee were chosen by ballot, to have them properly distributed tlirough the

state. The scattering votes might occasion the election, for instance, of four

or five from the city of New-York.
Mr. King withdrew his motion f. adjournment ; and the question was ta-

ken on Mr. Fairlie's motion, which was negatived.

Mr. Young spoke in favour of reconsidering the resolution appointing a com-
mittee of thirteen. He presumed that such a committee was intended merely
to designate the heads of the proposed amendments to the constitution. After
that committee have reported, their report will be before the Convention. We
shall have to deliberate upon it, and adopt, amend, or reject it. While this

committee of thirteen are engaged in digesting tlicir report, the Convention
will have nothing to do. He would therefore propose a reconsideration of the

proceedings in relation to this subject. He thought that such a loss of time
might be saved by referring the constitution at once to a committee of the
wliole.

• Mr. King opposed the motion, on the ground that it would defeat the very
object of the resolution that had just been passed. The object of the motion,

which heiiad had the honour ofsubmitting to the Convention, was, to take away
from such propositions as might be made, all imputations ofpersonal character ;

and that the measures proposed might appear to be, as he trusted they would
be, the measures of the house.

Gen. Root. I hope, sir, the motion of the honourable gentleman from Sara-
toga (Mr. Young) will prevail; and that the constitution will be referred to a
committee of the whole. Tlie object, I presume, in making the committee so
numerous, was to embrace within it as much wisdom and experience as possi-

ble ; there would doubtless be accumulated a greater mass of wisdom in a com-
mittee of thirteen, than in an ordinary committee of six or seven ; but it would
be an ill compliment to suppose, that an equal mass of wisdom would be found
even in a committee of tliirtcen, as in this whole body. I have objections to this

committee being instructed to point out what parts of the constitution need
amendment. If the committee should be so fortunate, as to agree on the sub-
jects of amendment, their recommendations would then be submitted to the
Convention, and the members would in some measure be tramelled by the re-
j)ort. Unavailing would be the efforts of any gentleman to resist such an accu-
mulated force. Sir, it would be delegating to thirteen members the power of
jiointing out what parts of the constitution want amending. But if the constitu-
tion be referred to a committee of the whole, each member may have a proposi-
tion to make in the same manner as a committee of thirteen. Each one takes
it up, and it is subsequently discussed and acted upon by all ; and if this should
be done with deliberation, much time may be saved in our future discussions.

Should propositions thus submitted pass in committee of the wliole, any gen-
tleman would tliink it unavailing to move an amendment. In my judgment,
therefore, the true course will be, to refer the constitution to a committee of the
whole. In that way resolutions may be offered by any gentleman, in favour of
such amendments, as he may deem proper. If such propositions should be
crude and indigested, they might then be referred to select committees.

Ai^ain: This committee of thirteen might find it difficult to agree among
themselves, as to what should, and what should not, be reported, as subjects for
amendment. And what are the other members to be about all this time ? Per-
adventure, a week might be spent by this committee, before they would be rea-
dy, with all their industry, to submit the result of their labours to the Conven-
tion ; and m the mean time those who are not on this committee will have no-
thing to do.

5
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We can all be engaged in committee of the whole, and all profit by the wise

suggestions made by gentlemen in favour of their respective propositions. But

whilst the thirteen arc deliberating, we lose our time, and all the wise sugges-

tions which might be made, by the indiyidual members of the committee ; and

in my judgment, it would be throwing away oar time very unprofitably ; as the

report of the committee will not express the sentiments of this Convention. It

will be merely an expression of the will of a majority of thirteen, which will

probably be seven gentlemen ; and these are to govern this whole Conven-

tion. Unquestionably, the honourable member, who moved that this committee

he appointed, will be one of that number ; then, if he and six others should

an-ree on the propositions to be submitted to the Convention for their considera-

tion, I should consider my bumble efforts everted in vain, to resist such a force : I

should shrink fiom the undertaking. I believe that the honorable member from

Saratoga moved that the business aDotted to this committee of thirteen, be sub-

mitted to a committee of the whole. I hope the former resolution may be re-

considered and aiiifciided agreeably to his proposition.

The motion to- rccoiKJdcr was lost ; and the Convention adjourned.

FRIDAY, AUGUST 31, 1821.

The Convention was called to order at 1 1 o'clock. Prayer by the Rev. Mn.
Lacev. Minutes read and approved.

The President announced the committee of thirteen, as directed by the reso-

.lution of Mr. King, adopted yesterday. They are as follows :

^li-. King, of the county of Queens.

Mr. Sanford, of the county of New-York.
Mr. Tallmadge, of the county of Dutchess.

Mr. Root, of the county of Delaware.

Mr. Kent, of the county of Albany.

Mr. Pitcher, of the counties of Washington and Warren,

Mr. Slicldort, of the county of Montgomery.

Mr. N. Williams, of the county of Oneida.

Mr. Yates, of the county of Schenectady.

Mr. Birdseye, of the county of Onondaga.
Mr. Nelson, of the county of Cortland.

Mr. Swift, of the county of Ontario.

Mr. Russell, of the county of Niagara.

Mr. Whkkler moved an adjournment till 3 o^clock. The committee will

probably, be ready to make some report this afternoon.

Mr, Young thought the committee would be able to report in an hour-

Their duty was only to report distinct propositions. He thought they had bet-

ter adjourn till 12 o'clock, and moved to amend the motion of Mr. Wheeler ac-

cordingly.

Mr. Root. Do the gentlemen think that tliis committee of thirteen rnera-

bers, no two of whom, probably, have ever spoken together upon the subjects

to come before them, will be able to report in an hour ?" I think not. The Con-

vention had better adjourn till 4 o'clock—after dinner. Moved accordingly ;

aad caTried. Adjourned.

AFTER.N'OOX—i O'CLOCK.

The President having taken the chair,

Mr. King, from the committee a])pointed to consider and report in what

manner it would be expedient to talce up the business of this Convention, pre-

sented the following resolutions i
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1st. Resolved, That so much of the constitution as relates to the legislative de-

partment, be referred to a commiUee to take inio consideration the expediency of
making any, and if any, what alterations therein, and to report such amendments
as tliey may deem expedient.

2d. Resolved, Thai so much of the constitution as relates to the executive de-

pariment, be referred to a committee to take into consideration the expediency of
making any, and if anj% what alierations and amendments therein, and to report

such amendments as they may deem expedient.

3cL Resolved, That so much of the constitution as relates to the judicial depart'

ment, be referred to a committee to take into consideration the expediency of mak-
ing any, and if any, what alterations or amendments therein, arid to report sucli

amendments as they may deem expedient.

4th. Resolved, That so much of the constitution as relates to the council of re-

vision, be referred to a committee to take into consideration the expediency of
making any, and if any, what alterations or amendments therein, and to report such
amendments as they may deem expedient,

5th. Reiolved, That so much of the constitution as relates to the power of ap>

pointment to office, and the tenure thereof, be ref'c-rred to a committee to take into

consideration the expediency of making any, and if any, what alterations or amend-
ments therein, and to report such amendments as they may deem expedient.

6th. Resolved, That so much of the constitution os relates t« the right of suffrage
and quaUficatioyis of persons to be elected, be referred to a committee to take into

consideration the expediency of making any, and if any, what alterations or amend-
ments therein, and to report such amendments as they may deem expedient,

7th. Resolved, That so much of t!ie constitution as relates to the rights and pri-

Tileges of the citizens and members of this state, tog-eifusr with the act entitled an act
concerning tlie rights of the citizens of tfds state, be referred to a committee to take
into consideration the expediency of making any, and if any, what alterations and
amendments therein, and to report such amendments as they may deem expedient.

8th. Resolved, That all the parts of the constituiion not embraced in the pre-
ceding I'esolutions, be referred to a committee to take into consideration the ex-
pediency of making any, and if any, what alterations or further provisions therein,

and to report such amendments as they may deem expedient.

9th- Resolved, That a committee be appointed to enquire into the expediencv
of establishing the commencement of the legislative year ; also, whether any, and
if any, what alterations ought to be made in the term for which any elective officer

may be elected.

iOth. Resolved, Tiiat it be referred to a committee to take into consideratlonr

the expediency of making any, and if any, what provisions for future alterations or
amendments to the constitution of this state, and to report auch amendments as
they may deem expedient.

The resolutions having been read, Mr. Root moved that the question be tak-

en on the whole at once.

CiiiKF Justice Spencer moved that they be read, and the question taken
upon them separately; which course was adopted, and the resolutions all pass-

ed in the affirmative.

Gen. Root moved that tl^e several committees consist of seven membei-s.
Carried.

Gen. Root submitted the following resolution.

Resolved, That the committee on the legislative department be instructed to in-

quire into the expediency of providing in the constitution, that no law increasing

the pay of members of the legislature, shall take effect till after the expiration of
the legislative year in which it shall have been passed.

Some little discussion arose upon the manner in which this resolution should
he disposed of, and it was finally laid on the table till to-morrow.

The Convention then adjourned until 1 o'clock P. M. of to-morrovr, in order
to give the President time to make a suitable selection of members of the seve»
ral committees.
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SATURDAY, SEPTEMBER \, 1821.

Prayer by the Rev. Mr. Davi?. The Convention was then called to order,

at 1 o'clock, and the minutes of yesterday were read and approved.

Mr. p. R. Livi.ngsto.-v. Before you proceed, Mr. President, to execute the

important trust recently imposed on you ; that o/ selecting committees to em-
brace the different subjects selected for them respectively, I shall offer a reso-

lution, the object of which will be, to augment and increase those committees.

When I approach this Convention, 1 recognize character, wealth, talent, and

patriotism. I know, sir, that I am addressing the majesty of democracy in its

delegated character ; and on all occasions, I shall attach to it that respect,

which so dignified an assemblage of citizens will always command. I know
that we are about to take into consideration a subject, which has for its aim the

public good : and under the auspices of that Being, who directs and presides

over the destinies of man, I trust we shall be guided to a course of action,

which will have for its object, the interest, honor, happiness, and prosperity of

this commonwealth. In the appointment of the committee recommended by my
honorable friend from Queens, there was not much importance attached to the

resolution ; but filled up as these comrniltees have been in point of numbers,

there is much importance growing out of it. The Convention have now settled

the mode and manner in which wc are to proceed in detcrmiqing the vital prin-

ciples of the constitution, ivhich are to be submitted to the consideration of this

body. Is it not wise to avail ourselves of the talent and ability of this Conven-

tion, by increasing the number of these committees ? By the introduction of a

resolution yesterday, which confines the number of each committee to seven,

you now have but seventy members engaged ; fifty-six arc necessarily to be

unemployed until the report of some of these committees shall be presented to

this (."onvention. It is in the chamber, where information is to be had ; it is

not on the floor of the Convention where talents may be opposed, and eloquence

give a wrong direction. There are many men of fine minds, who do not possess

floor talents ; and by the course which has been adopted we shall be deprived

of the benefits of their counsel, of their wisdom and prudence. Is it not better

that every member be attached to some one of these committees, where others

may avail themselves of his information, oj- where he may obtain such informa-

tion as he may need ?

It will not, nor can it be said, that those committees will be too numerous. I

believe that in a sister state they have adopted the wisest course in submitting

the constitution to a committee of the whole. You cannot compare the pro-

ceedings of this body with ordinary legislative proceedings—the latter, in ninc-

iy-nine cases out ofa hundred, are local in their nature, while the former have

no other boundary than the marginal limits, which terminate the jurisdiction of

its power.

If this resolution shall prevail, (and there can be no other objection to it than

the delay of a single day) we shall then all be employed in the business before

lis. No man has more regard for the most rigid economy than myself ; and 1

would not procrastinate the proceedings of this body, or expend a single cent of

the public money, beyond what is necessary. I believe, sir, the plan proposed

by the resolution will not be the means of retarding our progress ; but by uni-

ting the wisdom and talents of all the members, the business of the Convention

will be expedited. If the number of five be added to each of the committees, it

will leave a fraction of six members, who may be disposed of as the importance

of particular committees may make it necessary. I therefore, with these views,

tenacious of them because impressed upon me by a regard to the public inter-

est, to promote which wc are here assembled, offer the following resolution ;

liesolved, That the respective committees appointed to report on the several

parts of the. constitution referred to them, be augmented, and that the number ol

five be added to each committee.

This resolution was subsequently modified, so that six should be added to the

first five committees, and five to the remaining ones, which would embrace all

the members.
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Chief Justice Spencer disapproved of the course proposed by the g'entlc-

man from Dutchess. It would cause considerable delay in the proceedings,

since another day or two would be consumed in filling up the coirimittees, and

by being- rendered too numerous, their proceedings would be retarded. He be-

lieved it to be unusual in legislative proceedings, to appoint an even number of

members on committees, as they might be divided in opinion, and a report there-

by be delayed or prevented. The committees appeared to him sufficiently nu- .

merous for all the purposes intended. Ifhe understood the duty assigned them,

it was merely to present to the Convention, in a condensed form, the subjects

for deliberation, v/hich would form topics of discussion in committee of the

whole. The gentleman from Dutchess erred in supposing that these several

committees would assemble together, and discuss the subjects referred to them

—this would be the business of the whole Convention after the reports of the se-

veral committees were made. On the whole, he thought an increase in the

number of the members composing the committees unnecessary, and therefore

hoped the resolution would not be adopted.

Mr. Livingston replied, tliat he must have been strangely misunderstood,

or be very limited in his views, if he had said any thing from which it could be

inferred that he supposed all the committees were to assemble together ; the

man who could have supposed such an absurdity, was unfit to be in this Con-
vention. But he did suppose, and he hoped to convince the honourable gentle-

man who last spoke, that there would be very gl-eat advantages growing out of

an increase of these committees. They are not appointed to examine subjects

of an ordinary concern ; but the great charter of our rights will be laid before

them. Every member comes with views, correct or incorrect, of that charter

;

and will my honourable friend pretend to say, that there is not more wisdom in

twelve than in seven ? And will not these twelve by a discussion of the topics

submitted to them, gain much important information, and be better qualified to

act on the subject hereafter .' He asked how he was to obtain his information ?

Suppose that honoui'able gentleman was chairman of a committee on the subject

of the judiciary, and that he should come into committee of the whole, fortified

with strong reasons, and information derived from private deliberation, he
would in such case enjoy a decided advantage over others ; and it would be
extremely difficult for those, who did not possess floor talents, to raise this or

that objection, although they might be men of sound understandings.

He v/ould ask that honourable gentleman, how fiity or more m.en were to em-
ploy their time, while the committees were preparing their reports ? Would it

not be better that they should be associated with the several committees in their

chambers, where they might be acquiring information, which would enab>
them to act more advisedly on the subjects, which will hereafter come before

them ? We cannot, it is true, be present with all the committees—would to God
1^ e could. Another objection raised is, that the committees will be an even
number—that is an imaginary difficulty ; it is one that will not be realized.

Would any member of such a committee take it upon himself to say, that no re-

j)ort should be made unless such as to suit his own views ? It would be made bj'

the chairman, although others might not assent to it. He said we did not come
here to exercise feelings of passion, or- those feelings which would grow out of

intemperate discussion.

He presumed it was the wish of every delegate to bring the subject fairly be-

fore the convention ; to discuss it with moderation, and give it all that dispas-

sionate consideration, that its importance might require, before it is submitted
for tlie decision of that power, which created us, and to which we are answera-
ble. Another difficulty which has been suggested is, that the President would
belong to one of these committees, which he thought would be improper. He
concluded with hoping, that his resolution would be well considered, before the

Convention should decide on it, as he felt much solicitude that it might be adopt-

ed.

CoL. YoL'xo remarked, that the committees would deliberate out of the or-

dinary hours of sitting, and would not break in upon the regular proceedings of

ihc Convention. He was rather disinclined to add to tito number of these com-
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mittees. because he tlioHglit it would produce unnecessary dela)' ; it would take

a coimnittee of thirteen longer to agree on a report, than it would a committee

of seven. The object for wliich these committees were appointed, was to brin*

before the Couvcrvlion the principles whicli were to be discussed in committee

of the wiaolc ; and when these principles shall have been submitted to the col-

Jective wisdom of all the members, they will then be moulded into such shape,

as a majority can agree to. He did not think any proposition would be adopt-

ed in the exact words of these committees. The propositions reported will un-

dergo a thorougli scrutiny from each member, and receive such amendments as

may be deemed adviseable. He concurred in the remarks which were made by

the gentleman from Delaware, a few days since, that if the committees were too

numerous, tlie membei-s would in some measure feel themselves committed by

their private deliberations and reports, and thus opposition would afterwards

be unavailing. If the committees were to be augmented, another day would

be taken up in making such additions. The committees as now constituted,

would probably be able to report in the course of a few days—the one on the

right of suffrage might be ready by Monday—when we can go into committee

of the whole, and enter upon a discussion of the report. The otherreports may
be prepared in a few days, and in acting on them we shall all be occupied.

The question was then taken on the resolution, and lost.

The President thereupon nan^d the following gentlemen to compose the se-

veral committees, viz.

On the IcscisUdive department—Messrs. King, Kent, Paulding, Sage, Rose,

Ten Eyck and Lawrence.
On t'lir executive department—Messrs. Sheldon, Wendover,nuntington, Yates,

Stag-g, Pitcher and Hogeboom.
On the jadiciil department—Messrs. Munro, IS'. Williams, J. Sutherland,

Silvester, Wheaton, Duer and Wheeler.

On the ouncil <tf revision—Messrs. Tallmadge, Piatt, Ward, Nelson, Crooks,

Kussell and Van 1 [orne.

On the appointini: poxner—Messrs. Van Buren, Birdseye, Collins, Buel,

Child, Edwards and Rhinelander.

On the right of suffrage—Messrs. Sanford, S. Van Rensselaer, Peter R.

Livingston, Fairlic, Young, Cramer and Ross.

On the hill of rights—Messrs. Sharpe, Spencer, Hunter, I. Smith, Lcflerts,

M'Call and Richards.

On the parti nf the eondiiidion not ernhrnced in the preceding resolutions-^

Messrs. Kadclitf, Bacon, R. Clarke, Pike, Schenck, and Briggs.

On the commencement of the legislative year—Messrs. Root, Lansing, J. R.

Yan Rensselaer, Price, IJeckwith, Rosebrugh and Bun-oughs.

On provision/orfuture nmendmcnts—Messrs. Swift, Van Vechten, Barlow

Steele, Tuttle, E. Williams and Verbryck.
The members of each committee were again named singly by the President,

and approved by the Convention.

Mr. Fairlip: remarked, that the phrase electivefranchise, had been made use

of iu some of the previous proceedings. He believed the term improper, and

bopcd the phrase right of suffrage would hereafter be used in its stead.

Gf.n. Root tlion called for the consideration of the resolution (relative to

the pay of members of the legislature) which he yesterday offered, and which

was ordered to lie on the talile.

Mr. Dukh hoped the gentleman from Delaware would consent to withdraw

his resolution. The committees to whom had been referred tliC several parts

of the constitution were competent to tlic task assigned thern, and it appeared

to him obviously improper, in this stage of the business, to attempt to instruct

them in their diity. He presumed the gentleman from Delaware had full con-

fidence in the cornmittee, to whom the subject of his resolution would be refer-

red ; and it would be better to wait till tliey had reported, and if the amend-

ment whicli seemed to lie so near the gentleman's heart was overlooked, i!

might then be called up l)y resolution. He deprecated the precedent, whici*

the adoption of this resolution would establish. If one member were permitted

to call tlio adentjon ofthf; Cnnvoation to a particular point, and to some favour-
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ite planof liis own, other members might follow the example, and the proceed-
inpfs of the Convention would thus be embarrassed and delayed by a multitirde

rtf individual propositions, some of which might not be so proper, as the one of-

fered by the honourable gentleman from Delaware. Such a course would frus-

trate the objects for which committees had been appointed. If any gentleman
believed that he could aid the several committees by his suggestions and in-

structions, he was at liberty to impart his advice. He repeated, that if gentle-

men were dissatisfied with the reports of the several committees, there would
then be an opportunity for offering resolutions by way of amendment. He
therefore hoped the gentleman from Delaware would see the force of the rea-
sons, which had been suggested, and consent to Avithdraw the resolution.

Gen. Root. The honourable gentleman from Orange, wishes me to withdraTv
my proposition, which may be a reasonable request ; still I must be pardoned
for insisting on having a distinct vote taken on the resolution, instead of being'
" Struck''^ so forcibly with the impropriety of the course which I have underta-
ken to pursue. Yesterday it was premature to instruct the committee, because
it was not appointed ;—to day it is premature, says another gentleman, because
it looks like censuring that committee. When shall we instruct them ? When
they shall have made their report ? Yes, this will be time enough, when they
have performed the duties assigned them, and made their report ! then will be
the time, if they have neglected this provision, to give them their instructions !

Sir, while that honourable gentleman supposes tiiat it shows a want of decorum,
in calling the attention of a committee to a particular subject, he does not re-

cur to the newspapers, which he so frequently reads, to see that it is the custom in

the house of representatives of the United States, as well as in the legislature of
this state. It would seem, from the gentleman's argument, that individuals are
to go before these committees, and instruct them what to do : for my part, I
wish that the Convention might have the privilege of telling them, rather than
an individual and humble member. I wish to speak to them not only in language
which they can understand, but such as they will be willing to obey. But thu
gentleman asks, with a great stress of interrogation, what would prevent other
gentlemen from offering propositions of this kind ? I answer him, nothin"-. I

hope and trust in God, that nothing is able to prevent any gentleman, save the
power ofHeaven, from submitting propositions to the consideration of this Con-
vention ; and can any person elected to this Convention prevent another from
offering a proposition ? If so, perhaps I may be so " struck'''* -with the force of
the gentleman's arginnent, as to be willing to withdraw my proposition. It has
been said that projects may be ofTured disgraceful to this honourable body ?

Where is there a gentleman who would presume to offer any thing to the con-
sideration of this Convention which would be disreputable? Is there an individ-
ual in this august body that would descend from the dignify of his station, and
make such an offer ? Sir, it is suitable, and it is important, that these commit-
tees, intrusted with the several branches of the constitution, should make an en-
tire report, when they do report, and before it shall be taken up in committee
of the whole. We are informed, that it would be better to wait till these com-
mittees shall have reported, and then instruct them ; and let them bring in a
supplementary report. This will, in my opinion, produce greater confusion
than the course which the learned and honorable gentleman so much deprecates.
I believe no one will deny that this proposition is important ; I consider it im-
portant, from the experience of years, and from evidence which has frequently
come under my view. Just at the close of the session, when the supply bill is

under consideration; and in one instance, when on a bill in relation to the com-
missary general, members have been found scrambling for a little additional
I>ay ; thrusting their hands into the treasury for a little money, that the people
never consented they should take. Sir, I have witnessed many a disgusting
scene of that kind ; and now as the people are assembled in convention, I am
anxious to pursue such a course, as will prevent their being acted over hereaf-
ter. Let them provide for the pay of their successors, and my word for it, it
will not be enormously high ; because if some of the members expected to be
re-elected, they would hardly dare to vote for the highest pay, for fear the peo-
ple would aainiadvert at the polls of the electioa. This would be a sufficient
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guard, in my jndg-mcnt, to prevent the repetition of these disgraceful scenes.

[Here Mr. R. was called to order by Mr. Spencer, who was of opinion that it was
not in order to enter into the merits of the proposition. The President decided

that it was in order, and permitted Mr. R. to proceed.] Mr. R. proceeded to

remark, that his proposition either had merits, or it had none, and he was desir-

ous that in either case, it should be determined by the Convention ; and if it

did possess merits, let it be laid before the committee for their consideration ;

and after their report, if it should pass by a majority of the Convention, let it bo
engrafted into the constitution. If the members of this Convention are of opin-

ion that it possesses merits, they will vote in the affirmative ; if not, they will

vote in the negative ; I therefore wish that a distinct vote be taken.

Mr. J. Sutherland supported the resolution. The subject of it was im-

portant, and he could perceive no impropriety in instructing a committee on that

particular point. It might be doubtful, which of the several committees should

take cognizance of it ; and between them, it might be overlooked and neglect-

ed by all. Gentlemen appeared to concur in the propriety of introducing such
a provision into the constitution ; and as it was deemed a matter of some im-
portance, he was unable to see the indecorum of instructing a committee to at-

tend to it. He therefore hoped the resolution might be adopted, and that the
subject of it might be specially referred to the committee on the legislative de-
partment.
Mr. Duer, again rose, and spoke at some length in reply to the gentleman

from Delaware. He acknowledged that great deference was due to the legis-

lative and parliamentary experience of that honourable member ; but he re-
gretted to witness on this occasion his determination to persist in a course so
obviously injudicious. For what, he asked, had ten committees been appoint-
ed, and the several parts of the constitution specially referred to them, if dis-

tinct propositions and individual views were thus to be submitted by resolution ?

It appeared to him to be in direct contravention of the mode of proceeding
which had been agreed on. Adopt this proposition, and a multitude of other
projects not ridiculous and disgraceful (for he disclaimed having used such epi-

thets) but injudicious and inexpedient, might follow ; and thus would the duties
ofthe committees be superseded, and the business of the Convention be retarded.

He had seen no reasons for altering the opinions he had already expressed, and
hoped the resolution would lie on the table.

Here the President expressed some doubts wlietber it was parliamentary to
instruct select committees by resolution ; and solicited the opinion of some gen-
tlemen on the subject.

Mr. King, believed it was strictly parliamentary to give instructions to any
committee by resolution. Whatever might be thought of the expediency of
the resolution, he did not doubt, but the convention was competent to give the
instructions wliich it urged.
Gkn. Root, again spoke in reply to the gentleman from Orange. The object

of that honorable member appeared to be to get rid of the subject, to which the
resolution referred—else what objection could he have to its adoption ? The
motion that it lie on the table, he considered tantamount to an indefinite post-
ponement, or to a rejection. It would lie on the table, and be called up day
after day, till it had become an old story, and that would be thb last we should
tiear of it. He liad supposed, that some members would wish for the privilege
of offering resolutions, and of having them entered upon the journal, for the
purpose of letting their constituents know what they were about, and whether
they had faithfully complied with the mandates they had received before leav-
ing home. He concluded with saying, that if the resolution was ordered to lie

on tlie table, he should, if his life and health were spared, again call it up on
Monday,
Mr. Edwards spoko at considerable length against the adoption of the re-

solution. He entertained no doubts of the competency of the convention to
instruct its committees on any points ; and he fully agreed to the expediency of
such a provision, as the rcsolulion proposed. But where, he asked, was the
necessity of instructing the committee on this particular point, more than on
any other, and to what would such a precedent lead ? Other propositions
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would in like manner be submitted by other individuals ; and by voting for

their adoption or rejection, members would in some measure commit themselves
before tlie subjects were fairly discussed. For his part he wished to hold his

judgment in reserve, to maintain a consistency of conduct, and not vote one
day for an amendment, on which he might, after mature deliberation, the next
day, find reasons to change his opinion. ^Vhat possible good could result from
pursuing such a course ? Project after project would be offered, till the con-
vention would be distracted and confused by a multiplicity of individual

schemes. He was decidedly opposed to erecting any barriers to perfect free-

dom of discussion ; but he was unable to perceive, that the rejection of this re-

solution would have such an clfcct. Tlic debates on the reports of the commit-
tees would afford ample room for any amendments, and any new propositions.

The j)rincipal argument wliich had been urged in favour ofsubmitting individu-

al views for the consideration of the Convention, appeared to be, that our con-
stituents might know what we were doing, and tliat tlicy might be satisfied their

mandates were obeyed. For his part, he should content himself with a faithful

and conscientious dischaj-ge of his dut\^ ; and doubted not but such a course
would meet the approbation of bis constituents. He said that this discussion

was calculated to produce irritation offeeling which he should regret to see ex-
cited. He hojicd the gentleman from Orange would withdraAv his motion, that

. the resolution lie on the table, in order that tlie question might be taken on its

merits.

Mr. Duer withdrew his motion, and then moved that the resolution be in-

definitely postponed.

Mr. Fairlif. thoug-htit might at least be permitted to lie on the table. He
could see no impropriety in g-ranting such an indulgence. It might afford some
satisfaction to liave it die gradually, and be hanged with a silken cord.

Gkn. KooT rose again and vindicated his resolution. In tlie opposition to

its passage, lie could discover hostility to the proposition it contained. He ho-
ped when the question was taken, it would be taken on the merits, and not on
postponement. It was his misfortune not to be convinced by the cogent argu-
ments of tlie gentleman from Orange, and other gentlemen who had spoken on
the same side; and instead of acquiescing in theii- opinions, he called for the

veas and na\s.

Mr. Mr.NRo spoke against the passage of the resolution, but in so low atone
of voice that all he said coukl not be distinctly heard by the reporter. He
^vished the resolution migiit lie on the table, till tlie committee on the legisla-

tive department iiad reported, and that it might then be called up, if the sub-

ject to which it related sliould be neglected in the report.

Col. You.ng was in favour of rejecting the resolution at once. He believed

it to be wholly unnecessary in this stage of the proceedings, and he was ready
to give his vote for indefinite postponement, or any other mode of getting rid

of it. Its ado])tion would establish a bad precedent. A committee had been
appointed, within whose sphere the subject of the resolution would fall ; and
he was decidedly opposed to any interference, till the report had been heard.

7''here would be time enough after that, to introduce amendments.
]\]r. Van Horne moved to adjourn. His object was to give the members

till ]Mouda}' to reflect on the subject. INIotion put and lost.

It was then moved that the resolution be postponed till after the committee
whom it ))roposed to instruct had reported.

Gen. Hoot said, that the motion for indefinite postponement was the same
as a motion for a rejection ; if the gentleman wished to ha\'e it indefinitely post-

poned, it must have been, because there was something hateful in it, in his view.

It could not be considered in any other light. How can that honourable gen-
tleman reconcile it to his feelings, to vote for this proposition at a future period,

after having been instrumental in turning it out of doors, as unwortliy of being
considered one of the family of propositions submitted to this honourable body.

Sir, I regret that the honourable gentleman has not paid more attention to

the course of j)arliamentary proceedings adopted in the congress of the United
States, and in our state lep-i-lature. In thehousc of representatives of tlie Unit-

6
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ed States, a standing committee, or a coinmittce on any portion of the presi-

dent's messag'e, is frequently called on by resolution, directing them to turn

Iheir attention to a particular point in relation to the subject before them. vSe-

veral of the gentlemen in this body have been members of the house of repre-

sentatives, and I appeal to them as to the correctness ofmy assertions. I really

have a desire, tliatthe ayes and noes be taken, that we may see whether thi';

proposition is to be turned out ofdoors, for the sake ofcalling it in again.

Mr. Briggs made a few remarks on the subject, and announced his intention

to vote against the resolution. It was in his view wholly unnecessary, and

could not be considered in any other light, than as a useless interference with

the duties of the committee.

The question was then taken on postponing the resolution, until after the

-committee had reported, and decided in the affirmative, witlraut a division.

Adjourned to Monday, at 11 o'clock.

JIOJ^DAY, SEPTEMBER 3, 1821.

Prayer by the Rev. Mr. Lacey. The Convention was called to order at 11

o'clock, and the minutes of Saturday read.

The President remarked, that before the vote on approving of the minutes

was taken, he begged leave to rectify an error, which occurred in the proceed-

ings of Saturday. A resolution was postponed, till after a committee had re-

jiorted. It was contrary to parliamentary usage, to postpone to any contingent

future event—the postponement must be either indefinite, or to some fixed time.

The decision of the Convention therefore would properly have been, that the,

resolution lie on the table*

Mr. Sharpe remarked, that the secretaries v/erc sometimes at a loss what

motions ought to be entered on the minutes. Motions were often made, which

were not acted on ; and it appeared to him unnecessary that tliese should be re-

corded. He therefore wished, that it might be considered a settled practice

that no motion was. to be entered on the minutes, except such as were acted on

by the Convention.

After these remarks, the minutes were approved.

Gen. Tallmadge, chairman of the fourth standing committee, to whom
tvas referred the resolution relative to the council of revision, asked leave to

report. Before the report was read, he wished to remark, that the committee

had not gone into any explanation of the reasons, whicli influenced them in

making the report. He stated that the committee were aware, that they de-

parted from parliamentary usage by submitting a report without accompany-

ing it with their reasons. They had omitted to do this, because, in their opin-

ion, the convention might be induced to adopt the amendment, for different

views from those assigned by the committee. The reports of committees

would remain of record, and might hereafter be used to give a false and imper-

fect construction to the proceedings of the CJonvention. The committee had

therefore adopted this as the most proper course, and they hoped it would be

considered by the other committees as a precedent. The report was then

read by the secretary, as follows :

The committee to whom was referred so mnch of the constitution as relates

to the council of revision, and to take into consideration the expediency of

making any, and if any, what alterations and amendments therein, and report

thereon ; having considered the duty assigned them, respectfully report :

That in tlieir opinion it is expedient and proper to abolish the third article of

the constitution of this state, and to iniroduce in place tliereof the following

amendment. The committee, tlierefore, respectfully submit to the consideration

of this convention, the following resolution and amendment

:

Jtesolved, That tl>c third article of the constitution of this state be, and the

aonic is Iiercby abolislied..
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AMENDMENT PROPOSED.

This ceiivention, in the name and by the authority of the people of this state,

Joth ordain, determine, and declare, that every bill wiiich shall have passed the

house of assembly, and the senate, sliall, before it become a law, be presented to

the p^overnor ; if he approve, he shall sign it ; but if not, he shall return it witk
his objections to that house in which it shall have originated ; who shall enter the
objections at large on their journal, and proceed to 'reconsider it. If, after such
reconsideration, two thirds of tiie members present shall agree to pass the bill,

it shall be sent, together with the objections, to the other hduse, by whicli it

shall likewise be reconsidered, and if approved by two thirds of the members
present, it shall become a law. But in all such cases, the votes of both houses
shall be determined by yeas and nays, and the names of persons voting for and
against tlie bill, shall be entered on the journal of each house respectively.

If any bill shall not be returned by the governor within ten days (Sunday ex-

cepted) after it shall have been presented to him, the same shall be a law, in like

manner as if he had signed it, luiless the legislature by their adjournment pre-

vent its return, in which case it shall be a law, unless returned on the first day of
the next meeting, af.er the expiration of the said ten days.

Gen. Tallmadge, moved, that the report be made the order of the day for

to-morrow, and that the usual number of copies be printed for the use of the
members.
Chief Justice Spencer inquired what would be considered the usual

number? He believed no precise number had been agreed on ; and if not,

he moved two hundred should hereafter be considered the usual number.
Carried.

Mr. Fairlie thought two hundred would not be sufficient, and moved a re-

consideration of the vote, and that four hundred be considered the usual num-
ber. Lost. He then moved that three hundred be the number. Carried.

Chief Justice Spencer remarked, that in most cases he thought one day
was not sufficient time for deliberation, before acting on the reports, especially

as they would net be printed in season for the use of the members. In the
present case, however, he had no particular objection that the report just read
should be made the order of the day for to-morrow, although he would not wish
to have it established as a precedent.

Gen. Tallmadge's motion was then agreed to.

Mr. Fairlie moved an adjournment. The committees would be engaged,
and there would, probably, be no other business before the Convention to-day.

Col. Young wished the motion might be suspended for a moment ; and mov-
ed that the journal of proceedings be printed in an octavo form, as being more
convenient. Carried, and the secretary was directed to see that the order be
complied with. Adjourned.

TUESDAY, SEPTEMBER 4, 1821.

Prayer by tlie Rev. Mr. Mayer. The President then took his seat, and the
minutes of yesterday were read and approved.
Mr. Sharpe moved that the Convention resolve itself into a committee of

the whole on the report of the committee relative to abolishing the Council of
Revision. Mr. Root wished the motion suspended a moment, while he
could present a report. To this Mr. Sharpe assented ; and
Gen. Root, from the committee appointed on that part of the constitution

which relates to the legislative year, asked leave to report fay resolution, which
was granted. The following report was then presented.

Resolved, That the following amendments ought to be made to the ecmstitiition
of this state, to wit :

And be it further ordained by the people of this state, that the general election
fer governor, lieutenant-governor^ seiutors and members of assembly, shall be held



44 CONVENTION OF

at such a time in tlic month of October or Xovember, as the legihlalurc sliall dj.

rect ; and the persons so elected shall on tlie first day of January following,

be entitled to the exercise of their respective functions in virtue of such elec-

tion.

The tjovernor and lieutenant-governor shall be elected annually, and the sena-

tors for three years.

The report having been read, was committed to a committee of the whole,

and ordered to be printed.

Gen. Tallmadge moved that it be made tlie special order of the day for to-

morrow.
Mr. SnAitPE could sec no necessity of makino: this report the special busi-

ness of to-morrow. Perhaps we shall not get through with the subject which

has been made the special order for to-day.

Mr. Cramer also opposed the motion.

Mr. Hogeboom thought the reports from tlie select committees ought to be

taken up in the order iii which they shall be presented to the Convention.

Ge.x. Tallmadge lavished some regular order should be establislied. He
wished a regular calender of tlio business should be made ; and by taking this

course, when a call for the order of the day is made, we can take it up, or not,

as may be expedient.

Mr. Cramer thouglit that the report ought not to be made a special order,

until they could have time to examine, and see the substance of it.

Chief Justice Spencer saw no necessity of making this report the order

for to-morrow, or any other particular day, and wished that it should merely be

referred to the committee of the whole, without limiting the time. There ought

not to be a preference to any particular report, as in that way we shall fetter

ourselves.

The motion for making the report the special order, was lost—only fourteen

members rising in its favour.

Mr. Hogecooim still hoped that the Convention would take up the business

before it, in the order in which it would be presented for consideration by the

respective committees, and made a motion to that effect.

Mr. Sharpe wasopposed to the motion. He hoped it would not be second-

ed. Should such a course be adopted, the convention would soon see the bad

consequences resulting iVom it.

THE COUNCIL OF KEVISION.

On motion of Gen. Tallmadge, the Convention then rcsoh'cd itself into a

committee of the whole on the report of the committee presented yesterday for

abolishing the third article of the constitution, (which provides for the council

of revision,) and the amendment fur placing a qualified veto in the hands of

, the governor—Mr. Huntington in the chair.

The report of the committee having been read,

Chief Justice Spencer culled fur the reading of the third article of the

constitution, now proposed to b«r abolished, which was read accordingly in the

words following

:

§ 3. And whereas laws incnnsistcnt with the spirit of this constitution, or with

the public good, may be hastily and unadvisedly passed: be it ordained, that the

governor for the time being, the chancellor, and tlie judges of the supreme court,

or any two of them, together with tie governor, shall be, and hereby are, con-

stituted a council to revise all bills about to he passed into laws by the legislature.

And for that purpose sliall assemble themselves, from time to time, when the le-

<^islature shall be convened ; for which, nevertheless, they shall not receive any

salary or consideration under any pretence v hatever. And that all bills which

have passed the senate or assembly shall, before they become laws, be presented

to the said council, for their revisal and consideration ; and if upon such revision

and consideration, it should appear improper to the said council, or a majority of

them, that the said bill should become a law of this state, that they return the

same, together with their ol-jections thereto in writing, to the senate or house ot
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assembly, in whichsoever the snme shall have originated, who sluiU enter tlie ob-

jections sent down by the council, at large, in iheir minutes, and proceed to re-

consider tlie said bill. But if after such reconsideration, two thirds of the said

senate, or house of assembly, shall, notwithstanding the said objections, agree to

pass the same, it shall, together with the objections, be sent to ilie olht-r brancli

of tlie legislature, where it shall also be reconsidered, and if approved by two

thirds of the members present, shall be a law.

Gen. Tali-madge briefly explvanod the views of the committee. The de-

tail of the opinions entertamed by the committee, why the council of revision

ought to be abolished, was intentionally and very fortunately omitted. It was

proper, however, noAV to coinmnnicate to this committee, that the committee

of which he iiad the honour of being chairman, was unanimously of the opin-

ion, that the principles of good government require that the legislative and

judicial departments should be kept entirely distinct. The committee were

likewise of the opinion, that a veto should be preserved ; and in fixing upon

the plan to be adopted they have resorted to the constitution of the United

States, and copied the plain and simple language of that instrument. But in

the concluding clause, the committee have preserved the spirit of that part of

the third article of our constitution, wdnch provided that bills not returned

within ten days, should become laws in like manner as if they had been passed

by the council of revision, or the power in which the veto is lodged. Mr. Tall-

niadge extended his remarks somewhat further ; but ho was not distinctly

Ijcard.

Mr. Jay wished to have the phraseology of the resolution prefixed to the

amendment proposed by the committee, amended. It now reads—" Resolved,

Ihat the third article of the constitution of this state, be, and the same is here-

by aholisheiV He presumed it was not the intention of the Convention at once

to abolish the constitution; and concluded by moving to alter the resolution so

as to make it read " ou^'/ii to he abolished." This amendment was adopt-

ed.

Coi.. You-VG moved that the resolution be so amended as to read—" Ixcsolv-

ed, that the council of revision, provided by the third article of the constitution

ouo-ht to be abolished." The object of the resolution would then be distinctly

understood.

Chief Justice Spencf.u opposed the motion, as he considered the resolu-

tion proper as it now stood.

Mr. Duer suggested a variation of <he amendment, so as to make it

read—Eesolved, that the third article of the constitution organizing the coun-

cil of revision, ought to be abolished."

Mr. wSharpe would submit whether the following would not read better

—

" Resolved, that the third aticle of the constitution ought to be amended as fol-

lows :*'

Mr. Van Buren thought too much importance was attached to the phrase-

ology of the resolution. The object of this was only to ascertain the sense of

the Convention in regard to this feature of the constitution. He was of the

opinion that the time of the Convention coiMd be better occupied than in dis-

cussing the form in which the resolution should stand. He had no ])articular

objection to the amendments proposed, but he considered them unneces-

sary.

Gen. Tai-emapge. It is proper that this committee be informed as to the

views of the select committee on this subject, which were to abolish the third

article, and substitute the amendment; and they have accordingly presented

it in the form of two distinct propositions—the one to abolish, and the other to

amend.
Chief .Icstice Spencer. The object now is, merely to take the sense of

the committee ; to have the qucstioa distinctly stated and settled. It is not

therefore worth while to be fastidious as to the form of the resolution. After

the amendments are agreed upon, they will all be put into a suitable form and

properly arranged, by a committee which will be appointed for that pur-

pose.
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Mr. Sharve -withdrew liis amendment, and the question was taken on that

proposed by Col. Young-, Avhich was negatived.

Chief Justice Spencer remarked, that the Convention had been informed

by tlie chairman of the standing- committee, upon that part of the constitution

relating to the council of revision, that they were unanimously of the opinion,

that the judicial and legislative departments of government ought not to bo
mingled or exercised in conjunction ; and likewise, that they had thought pro-

per to recommend to this Convention to abolish the third article of the con-
stitution, as it now stands. He thought the principle a sound one, and might ho
extended further than it is carried in the report—that the executive, judicial,

and legislative powers ought to be kept separate. We find this to be a funda-
mental principle in most of the constitutions of the United States ; and we al-

so find that in most instances, it has not been strictly preserved.

With regard to the proposition to abolish the council of revision, it might ap-

pear indelicate for him, situated as he was, to express his opinion on that sub-

ject ; but he siiould throw himself upon the liberality of this body, and upon
this, as on other topics, express his sentiments with the utmost freedom. He
was willing that his conduct should be tested by the votes he should give on ev-

ery question that might come before this body. He trusted he should never
shrink from a faithful discharge of his duty ; and he should never be backward
to assign the reasons of his vote.

The duties enjoined by the constitution on the judiciary, as members of tlin

council af revision, were arduous and painful ; duties, from which they would
gladly be relieved. The office of member of the council was an invidious one,
which no judge would be anxious to perform.

When we are called on by a resolution to amend the constitution, under
which we have lived almost half a century, it is incumbent on those, who of-

fered the resolution, to explain the reasons, why such an amendment sliould be
made. He should not go into an examination of the alteration proposed.

—

He thought with the committee, that it was all important there should be some
•check provided upon the legislative power ; and he was also decided in the
•opinion, that this check ought to be lodged with some firm, independent, and
5afc depository.

Tlie Chief Justice here adverted to the important functions of the council
of revision, and read from the constitution a part of the third article, and ex-
plained the important duties assigned to this department of the government.

—

Facts would justify him in stating, that laws had frequently been hastily and
unadvisedly made, and that the pov/ers of the council had often been usefully

nxerciscd. In most cases, he believed, the acts of tl)e council had met the
ilccided approbation of the legislature, and the utility of such a revisory power
Jiad thus been acknowledged.
He was not opposed to the proposition reported by the committee, nor did he

z'ise to speak ag'ainst it—he thought tlic alteration necessary, and he would ex-
plain the conditions on which he would agree to it. He had already remarked,
4hat in framing this article of the constitution, it was considered important,
that this power should be deposited in independent hands. It was supposed
that the governor was not alone sufficiently firm, to resist the will of the legisla-

ture. He believed this idea to be correct ; and if an amendment in this part
of ttie constitution should be adopted, he should make it an indispensable con-
rlition of giving liis vote in its favour, that the revisory poAver be placed in the
hands of a depositmy who wasnot dependent on the legislature.

The gentleman had slated, that the provision, as offered in the proposed
amendment, was copied from the constitution of the United States. He did
not believe the revisory power, deposited with the national executive, had ever
been abused.

If instances of such abuse had occurred, they were rare, and had given rise

to no serious complaints. But there was a wide difference betv/een the execu-
tive of the United States, and the executive of this state. Tiie President of
the United Stales is elected for four years—the governor of this state, for only
three. The federal constitution provides an annual salary for the president,
and expressly states that it sliall not be increased or diminished. ^Ve have do
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such clause in our constitution ; and the governor is left cntirelj- dependent oir

the legislature for his salary.

He should therefore vote for this proposition under the express rcsei'vation,

that the amendment shall be accompanied with a provision hereafter, that the

governor of this slate shall be placed in a situation, whereby he shall be render-

ed so far independent of the legislature, as not to depend on their will for his

daily bread ; since such a stale of dependence might render him subservient to

their wishes.

He was sensible that there were many forcible reasons, why the judicial,

should not interfere with the legislative department. It was a point which had

often been urged by enlightened writers on constitutions of civil government.
Without going into a consideration of these reasons, he was willing to vote for

the resolution with an understanding, that such a provision as he had mentioned,,

should be inserted in the constitution.

Gen. Root called for the ayes and noes on the question of adopting the re-

solution.

Mr. Van Buken. There will be many questions which will probably pass

nearly unanimously'. It will therefore be proper to have the ayes and noes

taken, that the names of the members may be recorded. He therefore would
second tiiecall.

Mr. Fairlie thought the amendment proposed by the committee ought first

to be considered. Should that be adopted, it would then be proper to take up
the resolution for abolishing tlie third article of the constitution. If this com-
mittee shall not agree to the amendment proposed, or any other, then we shall

have abolished the third article of the constitution without having a substitute.

The question on the resolution was then taken by ayes and noes, and it was
adopted, (with Mr. Jay's amendment) unanimously; 121 members being pre-

sent.

The amendment proposed by the committee was then again read.

Mr. Wheeler moved that the committee rise and report.

Mr. Van Buren. Ifany proposition by way of amendment or substitute is to

be offered, it had better be done in committee of the whole. He was not aware
that any was to be otfered. He hoped, however, that the committee would not
rise.

Col. Young moved to amend the report of the committee, by striking out of

the two last lines the words, " after the expiration of the said ten days." They
were tautological. Carried.

Mr. Jay, after a few remarks, in which he stated that there was a provision

of the kind in the constitution of the United States, moved to add the following

by way of amendment, to the substitute for the third article proposed by the

committee :

" And every order, resolution or vote, to which the concurrence of the senate

and assembly may be necessary, (except on a question of adjournment) shall be
presented to the governor, nnd iDeibre the same shall take effect, shall be approvetl

by him, or being disapproved by him, shall be repassed by two thirds of the se-

nate and house of assembly, according to the rules and limitations prescribed in

the case of a bill."

Mr. Jay wished it to lie on the table for consideration.

Gen. Tallmadge suggested a verbal alteration, which was assented to by
Mr. Jay.

Col. Young hoped that the proposed amendment would not be adopted, be-

cause it would embarrass the proceedings of the legislature. He stated several

inconveniencies which would in his opinion result from having every joint reso-

lution of the two branches of the legislature submitted to the executive.

Chief Justice Spencer did not believe the amendment necessary. A join)

resolution is here never considered as a law. Mr. S. pointed out the difference

between the cases, and the inapplicability of the provision in the constitution o!.

the United States. It might be well to have a jirovision in the constitution,

declaring that no monev «hould ho drawn from the treasury on the authority ot
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a resolution. He imagined that the gentleman, when he considered t!ie dilfei'-

once between the United States' g-ovcrninont, and the government of this state,

would be willing to Avithdraw liis motion.

Mr. Sharpe really hoped that the principle contained in the resolution ofFcr-

ed by tiie gentleman from Westchester (Mr. Jay) would not be established.

It will greatly embarrass the proceedings of the legislature. Such a provision

.night be well in the constitution of the United States, but would have a bad
eifect here.

Mr. Tompkins opposed the amendment as being wholly unneccssarj-. He
considered tliat the remarks of the gentleman from Albany (Mr. Spencer) were
perfectly correct. These joint resolutions are never considered as having the

efficacy of laws ; and he had never known any money drawn from tlie treasury

on a joint resolution. But the legislature had on some occasions, voted an ap-

propriation oa some cmcrgcucj', with a pledg-c that it would afterwards be pro-

vided for in some proper bill.

Chief Justice Spencer thought tliere had been some instances in which
money had been appropriated and drawn from the treasury by a joint resolution

only.

j\Ir. Van Bl'Ren spoke a few words, and adverted to the diilercnce between

the general government, and that of tliis state, in their respective modes of le-

gislation, lie Ijad before opposed the motion to rise and report ; but as this

matter required consideration, he would now second that motion.

Mr. r. il. Livingston rose to otfer an amendment to the report presented

by tiie chairman of the committee, for abolishing the third section of the con-

stitution. Wc have by an uncxvnnpled degree of unanimity, determined that

we would expunge that article of the constitution. It will be the object of this

Convention, then, to adojit a substitute for that article, and to make it as wise

and as wholesome as it is possible for the intellect of this body to do. It will be

agreed on all hands, that there must be a check somewhere; and the chairman
of the committee has reported, tliat it was the sense of that committee, that it

bhould be reposed in the executive of the state. It will be observed by that re-

port, that every bill which shall have passed both branches of tlic legislature,

shall be sent to the executive. And sliould he put his veto upon it, and send it

Lack, it is lost, unless two thirds of tlia.t brancii wliere it originated, shall pass

it, his objections to the contrary notwithstanding. The amendment which he

should have the honour of submitting, will go to diminish that pov.'cr. Ills object

was not to interfere with the proposition to give the veto to the executive ; but

to provide that in the event of the bill coming back with liis objections, it shall

become a law if a majority of the house upon reconsideration, shall so dctcr-

inine. He would not at tiiis time assign the reasons, but present it for the con-

sideration of the Convention ; and it would, he said, undoubtedly receive that

attention, which so important an amendment deserves.

Mr. L. then submitted liis proposition, as follows : Eleventh line, strikeout

the words " two thirds of the inembcrs jjresent shall agree to pass the bill," and

insert in lieu tliereof the following : ^ a majoi'ilij of all the members elected to

(hat /io/(Ay.'." Also, in the 15tl» line, strike out the words " two thii-ds of the

members present," and insert in lieu thereof the following :
"• a vuijorltij of all

ihe mcinhcr.s' etertcd to thdt AoHiT."

Mr. Tompkins questioned whether the proposition of Mr. Livingston was in

order. An amendment has been offered, and an amendment to that amend-
ment, which nmst be determined before any new |)roposition can be admitted.

IMr. Shvrpk said lie understood tlic gentlenr.m from Weslcliester (Mr. Jay)

to say that he MJshcd liis motion to lie on the table. Of course the gentlcnian

from Dutclicss (iMr. Livingston) was in order.

Mr. TfJMPKiNS reiieatcd his impressions upon tlie question of order.

Mr. SiiARi'E said he understood that the reason the committee did not rise

and report, was, that various ])ropositions might be olibrcd, in order that gentle-

men of the comuu'ttce miglit liave them to reflect upon. If that be the sense of

the Convention, lie wouklbe glad to receive as many as might be offered.

No vote was taken on the question of order ; the amendment of Mr. Living-

ston, (which had not before been read) was received, and tlic committee of the

whole rose, and rcpcrted progress.
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Some tlcsultory debate arose upon a resolution of Mr. Weiulovcr, that when
ia.corninittee of tlie whole, the cluiirman of the committee should occupy the

scat of the President- Mr. W. tiioug-ht the seat of the chairman too low. He
could not be heard in the part of the house where Mr. W. sat. His motion was
lost.

Mr. Van Buren, after a few remarks, introduced the following' resolution

:

Resnlved, That so much of the constitution as relates to the tenure of the office

of chancellor, Uie ciiief justice, jusiices of tlie supreme court, and chief or first

judge of the courts of common pleas, be referred to the committee on the judi-

ciary department ; and that the committee on the appointing power be dischargeif

from the consideration of the same.

Some considerable discussion, not of a very connected nature, took place up-

tjn this resolution, in which Messrs. Van Buren, Young-, Munro, Tompkins,

Spencer, and J. Sutherland, participated.

Col. Young strenuously opposed the resolution. Among many other re-

marks, he said, he did not care how many propositions, upon various subjects,

should be made. He remarked that it was not to be expected that the propo-

sitions of members, or the committees, would perfectly harmonize. We must
Jiotin this body look for the wisdom of Solomon. The work could not be like

that of the temple. Where the sound of tlie hammer was not heai-d. The
materials of the fabric must be adjusted, and the sound of the hammer must be -

heard.

Mr. Tompki>-s said it appeared to him that the proposition of the gentleman

from Otsego, (Mr. Van Buren,) was a very correct one. If this course be ta-

ken, we shall have every propasition before us in a distinct shape. Committees

will understand to what bounds they are limitcd-r-there will consequently be no

confusion—and the business of the convention will be transacted with greater

expedition.

Some explanations were made between Messrs. Munro and Van Buren ; and

the resolution was adopted, and
The Convention adjourned.

WEDjYESDAY, SEPTEMBER 5, 1821.

Pi-ayer by the Rev. Mr. Lacky. The President took the chair at 1 1 o'clock,

and the minutes of yesterday v/ere read and approved.

THE COUNCIL OF REVISION.

On motion of Mr. Shatpe, the Convention resolved itself into a committee of

the whole, on the unfinished business of yesterday.

Mr. lIu.NTiNGTO.N wisluug to be excused, Mr. Sheldon was called to thte

chair.

Mr. Jay made a few remarks upon the resolution which he had submitted

yesterday, and answered tlie objections which had been made, viz : that joint

resolutions had never been considered as having the eliicacy of laws ; and that

it would be inconvenient for the legislature to be compelled to obtain the sanc-

tion of the executive to all joint resolutions. He had no doubt that it was the

Iheorj' of our government, that resolutions should never have the efficacy of

law ; but on examination he found that the practice had been different : The
journals of the legislature abound with resolutions which have had the effect of

laws. There were at least twenty cases last winter of this kind. He found

resolutions directing the comptroller to suspend the sale of lands for taxes

—

directing the adjutant general to distribute a publication relative to the disci-

pline of the militia through the state, at the public expense, k.c. &c. And in

1814, he found that a joint resolution directed the treasurer 'to pay over to

certain jentl'.'men nppi?iuted Cotnrni^sionci^ for that purpo-jo, ^50:000 for the
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relief of the Niagara sufferers. Several other cases were mentioned, lattr-

irard to the question of the inconvenience, Mr. Jay cited the practice in othef

states—in Massachusetts, wheie the principle for which he contended was es-

tablished in the year 1780, and had prevailed ever since; of New-Hamp*

shire, Maine, Louisiana, Indiana, and other states, as well as m the federal

constitution.
, , , , . _

He remarked, however, that he had consulted gentlemen of more expe-

rience than himself on the subject, and whose opinions he Avas disposed to re-

spect. They wei-e of opinion that it would before correct to introduce the

subject as a distinct provision of the Constitution. Witliout abandoning his ob-

ject, tlK;refore, he begged leave to withdraw the amendment, with the view of

presenting the' same hereafter in a different shape. Leave was granted, and

the amendment withdrawn.

The amendment offered by Mr. P. R. Livingston was next m order.

Mr. Livingston rose with an embarrassment and diiiidence unusual to him.

When he reflected, that the amendment submitted to the consideration of thia

Convention, had received the unanimous approbation of the select committee,

he should approach it with awe, were it not tiiat its consummation would rest

with that power which created this Convention. Il would be necessary to draw

the attention of this body to that period of time, when our constitution was

formed. We all know it was adopted in an hour of extrejne peril, amidst the

noise of musketry and the thunder of cannon ; and is it to be wondered at, that

their deliberations, under such circumstances, were in some measure errone-

ous? And is it not a matter of wonder under such circumstances, that yoa

have a constitution, containing so much merit afid so much wisdom, as the one

under which we now live ? At that time it was necessary to give that negative

power, which is found in the third article of tlie constitution. At that time the

soutliern district of your state, which contained its greatest weight of popula-

tion, was possessed by the enemy. Your northern frontier was literally laid

waste by the savage. You then gave a power to the Convention, which you

never would give under the present circumstances. AVhat they did at that

period was binding on the people—what you do now the people are to pass up-

on. There was in this state more disaffection, than in any other part of the

union. Every thing depended on your executive : and you then had a patriot

to direct the destinies of the commonwealth. You imposed the most imphcit

confidence in his integrity, his courage, and his patriotism. The framers of

Die constitution were afraid tliat the legislature might be destitute of patriot-

ism, -and encroach upon the liberties of the people. This state of tilings no

longer exists. Tlien you had nothing to ajiprohend from the man, who Was

the governor of the state, lie was lighting with a rope round his neck. Had
the revolution terminated differently from what it did, he would have been

made one of tlie first examples. Therefore this power was at that time Avisely

vested. It is to he wondered that they did not require a greater majority in the

legislature to balance this choclc.

It is a fact not to be disguised, that a towering majority of this Convention

Tcprcsent the interests, feelings, and views of the friends of" democratic govern-

ment. In a republican government it will not be denied that all the power of

the legislature is vested in, and emanates from, the people. If that maxim be

not controverted, lie was in favour of expunging every article in the constitu-

tion, which contravenes that cTcat principle. lie should propose a substitute

in conformity with that priiicii.le. If the third artitde of the constitution, which

rekites to the council of revision, had been administered witli integrity and

^9i.sdom, the amendment now proposed would never have been suggested. U
^.•ould have excited the admiration of every jurist, and tliat feature would have

fjix'n the pride of the constitution itself, if the construction of that great pa-

f riot and statesman, now living, and who once presided ovei tlie destinies of the

.'date, had been followed, this amendment would never have been brought into

contemplation. He gave the wise construction to it. AVhen a law had passed

bofli branches of the legislature, and was presented to the council, the only in-

quiry was, is it in violation of constitutional rights. If he found no defect iD

lli? c<^nslitutionality of the lar?,. he did not extend Lis inquiries toils expedica-
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CJ, or its tendency to promote the public g-ooJ ; but lie left tbat to the judg;mcnt,

good sense, and patriotism, which have ever cliaracterized tlie representatives

of tlie people. He declared that the two branches of the legrislature ought to

be the judges of what conduced to the public good. But the moment they

began to assume the power of judging as to the expediency of laws, the peo-

ple became alarmed.

The wisdom of the remark cannot be questioned, that from experience we
derive every thing, and from the want of it, we arc exposed to every thing.

Then let me for a moment turn the attention of tl-e Convention to our sister

states. You will find that seven states, viz. Maine, New-Hampshire, Massa-

chusetts, Pennsylvania, Georgia, Louisiana, and Mississippi^ have vested the

veto in the hands of the governor, and in the event of a bill being returned, they

require it to be passed by a majority of two thirds of each branch of the legis-

lature. In the states of Rhode-Island, New-Jersey, Delaware, Maryland,

Virginia, North Carolina, South Carolina, and Ohio, no veto is provided by

their constitutions. In Connecticut, Kentucky, Tennessee, Indiana, Missouri,

and Alabama, the principle for which he was contending had been adopted,

and the veto was placed in the hands of the governor ; but if he objected, a ma-

jority of all the members elected, could pass the bill notwithstanding. In Illi-

nois, the veto was lodged with the governor and council ; but a majority of the

legislature could nevertheless pass any bill that might be sent back with ob-

jections. In Vermont, the veto is placed in the hands of the governor and

council; and if objected to, a bill must lie over for consideration one year.

And in New-York, if the governor and council of revision object to a bill, we
require a majority of two thirds of both houses to pass it. What is the result

from this exposition ? Why, several of the states have no negative at all.

Eight or nine only require a majority to confirm, in case of a negative.

How does k sta'nd connected with the experience of this state ? Might he be

permitted to invite the attention of the convention to a sister state. He did it

with a view to show, that more able statesmen, greater civilians, and more pro-

found jurists, are not to be found in any state in the union—he alluded to the

state of Virginia. Yet in that state, they thought it necessaiy to adopt, and

had adopted the great principle for which he contended. It was tlie great plat-

form, which he should never leave, tliat all power emanates from the people.

He was placed here in an awkward dilemma, as a committee had made a report,

without assigning any reasons which led them to such a result. In his argu^

inent he must anticipate, and he presumed one of the reasons was, that it was

wise to lodge the revisory power somewlicre, as it had been urged that acts of

violence would be committed by the legislature. TViis was presuming what

never oug-ht to be presumed, that the legislature would deliberately pass a law

against the public interest, and in open violation of public or private rights. It

had been asked where was the security against an infraction of the rights and

liberties of the people ? He answered, the shield between the rights of citizens

and the encroachments of legislative power, was an independent and upright

Judiciary. Where you have on the bench talents, wisdom, and integrity, there

could be no act of the legislature in violation of the constitution, without the

intervention of this department. Could the life of an individual be put in jeop-

ardy without a jury of his country ? The judiciary, therefore, furnished am-

ple security, whenever there was a violation of the great charter of their rights,

which was paramount to all law. If the judicial department but do their duty,

all laws in violation of the constitution are but as blank paper.

Is there no danger to be apprehended from the chief magistrate, if )-ou re-

tain that article of the constitution, which permits him to hold his office for

fhrce years ? And if the appointing power should so be disposed of, that he

should have the right of nominations to the senate, you give him a vast patron-

age, which carries with it an overwhelming influence.—He asked the conven-

tion whether it would not be in the power of the chief magistrate, where the

state of things might make it necessary to subserve his purposes, to prevent the

passage of any law. The senate, he said, consisted of thirty-two members, and

it will require twenty-two members in that branch, to pass a bill which may
Lave received his negative.—When you come into the ether branch, it will re-

quire more than eighty members.
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What, asked Mr. L. has led to the destruction of the third article of the coft-

ftitution ? It was the violence of the executive and council of revision, in en-

deavouring to restrain the passage ofsome important bills. ^ bill passed by a
majority of eight in the senate, and thirty in the house, was defeated by a cou-

tcmptible minority with the executive at their head. It was these acts tliat

agitated the feelings of the pubHc. Is it not absurd to suppose that about forty

members in this house, and eleven in the senate, with the chief magistrate^

should possess more wisdom than more than one hundred men ?

Another reason, sir, in the way of anticipation, is this—I know it will be ur-

ged—it will be said that ifyou require only a bare majority of members elect-

ed, you may as well not have a qualifying negative. Not so. T am to presumes-

and ever shall presume, that that body of men, who are to represent the inter-

ests of the state, and who will represent the talents, wealth, integrity, and good
sense of the country, will not come here and persevere in the passage of a lav/-

which will be fatal to the public interest. Inasmuch as they are tlie creatures

of the community, should they be guilty of such a procedure they would never

darken the door of a legislative forum again. That is your security. Legisla-

tors may be guilty of an error once ; but if shewn to them, they will have more
magnanimity than to persist in it.

Many cases may be supposed, and they are not the creatures of the imagin-

ation, on which this power vested in an individual, would be highly dangerous.

Such a state of things has existed in the union ; nay, it has existed in our own
state. It is but yesterday since the thunders of the cannon liave ceased—since

we were engaged in an awful war which was to determine whether our inde-

pendence coTild be sustained by the patriotism and valour of the country. A
proposition was made for raising a volunteer corps, necessary for our defence,

and to save tlic state from destruction. You saw one branch of the government

willing to raise the corps, but they would not let them pull a trigger out of the

margin of the state. Suppose a like emergency should occur again, and botk

branches of the legislature should pass the necessary act for our defence, but a

minority of one branch, of mmibers enough, with a chief nragistratc whoso

views were in accordance with (hat minority—liow could you get along in that

hour of peril ? Your state must be ruined, and the national union shaken to its

foundation. Our independence would be placed upon a barrel of gunpowder,

liable at any moment to be blown up.

Mr. L. in conclusion, said he would not trust a man, place him where you

will. Inpohtics, as in dealings, he would consider every man a rogue. lie

was for going on the safe side. Keep the power with the people. They will

not abuse it. With these views, sir, said he, I shall at present content nij^self,

making this frank and candid confession, that if any views of this subject, of

mine, shall be pointed out tome as erroneous, there will be no citizen in this

Convention who \vould more readily retract them, and go with the majority.

Judge Pi.att. Having the honour, ?4r. chairman, of being one of the select

committee who made the report now luidcr discussion, it becomes my duty to aid

in explaining the reasons which induced that i-eport.

The first point which prcsorited itself for the consideration of the committee,

Tras, whether it was wise and expedient to retain any check over the legislative

department by way of a qualified negative upon the acts of the senate and assem-

bly. The committee deemed it unsafe to disj)ense entirely with the supervis-

ing power at present reposed in the council of revision. We deemed it essen-

tia Ito the public safetv to vest somewhere in firm and independent hands, a

nmitedv€ton[yon the legislative will.

In a free representative government there is a strong and natural tendency

to exces.nvc legislation. That department must be composed ofa very numerous

body of men. In general we may hope, that they will possess sound and up-

right intentions ; but a majority of them will probably possess little experience

in framing laws : and the "nature of man, and our own experience shew, that

men, suddenly elevated to power, have a natural proneness to use their power

immoderately. Our state, in common with others, has from time to time had

many bold and rude reformers ; who see evils and disorders all around them, in

"whatever docs not "accord with their own narrow views of public policy ;
and
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who often apply remedies with so unskih''ul a hand, and uith so little wisdom

and circiunspcction, that in curing- one evil, they create many others. Such an

inexperienced lawg-iver has his eye intently fixed on some particular mischief

which he supposes to exist, and then, with a strong hand he extirpates ihut evil

;

hut in doing so he often throws down the fences erected for the securitv of pri-

vate rights. Almost every man who comes to the legislature seems lo suppose

that he is hound to do something ; and this propensity is so strong, that it is of-

ten excitedinto a passion and a rage. All change in tlie puhlic lawsoflhcj

fctate is in itself an evil. It renders the rule of action for a time unknown or un-

certain. The stahility of laws inspires confidence ; and the success of all our

prospective plans in the various husiness of life must essentially depend on that

-stahility. Fickle caprice is the law of a tyrant's will ; and in proportion as our

laws are unstahle, they partalce of tliat characteristic feature of tyranny.

Besides, sir, it is not to be disguised, that we are at all times exposed to the

arts and designs of ambitious demagogues, to selfish intriguers, wlio speculate

on the public bounty, through means of party favouritism ; and to tha.tcsp7it dc

corps, wliich under strong party excitement, often infests with contagious influ-

ence, all who are within its immediate atmosphere. The pride of our nature

IS often humbled, when we see men, who in their private life and character are

deserving of all our confidence and esteem : yet, when associated in large as-

semblies, and inflamed with party zeal, are induced to commit intemperate acts

of outrage and violence under tlie false pleas of public necessity, or f)f retalia-

tion and self-defence—acts, of wiiich any one of them, in a moment of calm re-

flection, would blush to tliink himself capable.

These, sir, are some of the infirmities and vices inherent in our form of gov-

ernment ; and so long as man continues imperfect and depraved, these evils

must ever attend the many blessings which we enjoy under our happy repub-

lic. But while this truth admonishes that perfection is unattainable in any hu-

man device ; it solemnly warns us on this occasion, to retain or provide every

suitable check and guard against those evils ; so far as human sagacity and wis-

dom can discern and prevent them.

On this subject, sir, it is important to realize the distinction between the ac-

tual power of legislation, and a mere negative veto. The power of making or

altering the law ought unquestionably to be confided to the two houses of the

legislature exclusively. That power expands itself to all objects not forbiden

by tlie constitution, or the fundamental and universal principles of justice.

—

Such vast powers are obviously liable to great abuse : and if abused, the inju-

rious effects are permanent ; and in a great measure incurable. If the legisla-

ture pass a law which is unconstitutional, the judicial tribunals, if the case be

regularly presented to them, will declare it null and void. But in many cases,

a long lime elapses between the passing of the act, and the judicial interpre-

iation of it; and what, let me ask, is the condition of the people during that

interval ? Who, in such a case, can safely regulate his conduct ? In many ca-

ees a person is compelled to act in reference to such a statute, v.'hile he is ne-

cessarily involved in doubt as to its validity.

But where the legislature abuse their discretion, on questions of cxpedienaj

merely, the mischief is often still worse. In all cases oiprivate acts, \v\nc\\

comprize three fourths of our statute book, the evil of an improvident act is in-

curable, because it usually vests private rights in individuals or corporations

ivhich no power under the government can afterwards repeal or annul. No
matter how unequal, unwise, or inconvenient, such laws must be carried into

effect. Fieri non debet ; factum valet.

But in regard to the evils which might by possibility flow from the improper

exercise of the qualified veto on the legislature, tliey arc very limited in their

effects, and of far less dangerous character. The council of revision, or the

executive holding this check, can originate no bill, nor make nor alter any law.

The effect of the objections where they prevail, can only produce the result of

suspending tiio legislative will of the two houses. And "the worst consequencs

which can ordinarily happen, is, that the people must remain under the law as

it stood ; until the voice of the people, througli their new representatives, shall

produce a change.
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Having' come to the conclusion that such a check is indispensable to the pm>-

lie safety ; the next question in order, is, whether it shall be retained in the

council of revision, or transferred to the governor alone ? I yesterday voted

for the abolition of the council of revision, but with an implied supposition, that

a similar power vested in tiic executive, should be substituted, according to the

report of the select committee.

In deciding this important rjuestion, I think it proper on this occasion (espc-

ciallv after the remarks made by the honourable member from Dutchess, Mr.-

Livingston) to give a concise history of the operations of the council of revis-

ion, from the origin of the government, down to the present period. I have

devoted most of my time since I had tlie honour to be appointed on the select

committee, to aa examination of the minutes of that council. I have made an

abstract in the form of a schedule, shewing the number of bills objected to by

the council in each 5 ear, and the distinct grounds of objection in each case.

1 think this document cannot fail to be useful in our deliberations ; because ths

past operations and experience under the exercise of this supervising power,

-will aid and guide oar judgment, as to its probable effects and operation here-

after.

I now ask the attention of the committee to the abstract which I have al-

luded to ; which is as follows :
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The honourable g'enlleman from Dutchess (Mr. Livingston) has seen proper

to reproach the modern council of revision by several severe itnputations ; and

jparticularly by charging them with having- usurped the power of judging of

the expediency as well as constitutionality of bills passed by the legislature.

Whicli construction he has asserted to be contrary to the usage and interpreta-

tion which uniformly prevailed in the council of revision ; until after the expi-

ration of the administration of his excellency governor Clinton ; on whose

exalted character he has made a high and just eulogium. [Mr. Livingstoa

here rose and remarked, that it might not be improper for him to explain, that

it was his excellency governor Jay, to whom he alluded in Iiis former remarks.

During liis administration he contended that it was the business of the council

uf revision to pass all bills where no constitutional objections could be urged

against them ; taking the ground that the two branches of the legislature were

the most capable of judging of their expediency.] I thank the gentleman for^

tlxe explanation ; but I regret that it only affords me another opportunity of

pointing out another egregious mistake in point of fact. But I acquit that

gentleman of all wilful misrepresentation ; of which I know him to be incapa-

ble. That honourable member has now told the committee, that governor Jay
inflexibly maintained the construction that the council had no right to judge of

the expediency of bills. He has also informed us that the Convention of 1777

gave the powers in question ; because that patriot and sage, the venerable

George Clinton, was then governor; to whom no powers were thought to be

too large ; because he was incapable of abusing them. I agree in all the

praise bestowed on that venerable man. But the honourable gentleman last

up, has fallen into a remarkable mistake. For although governor Clinton was
the first governor elected under the constitution ; yet it was very certain that

he w as not governor when the Convention framed the constitution. It was
not, it could not, be known at that time, who would fill any of the offices under

the constitution ; and we must presume that no powers were granted with refe-

rence to any individual.

From tlie schedule which I hold, sir, it appears most unfortunately for the

explanation just given by the gentleman from Dutchess, that the very first bill

that was passed under the constitution, was returned by the council with their

unanimous objection on the sole and distinct ground that it was inexpedient and

inconsistent with the public good. The council, as appears by the minutes,

xvas then composed of Gov. Clinton, Chancellor Livingston, Chief Justice Ja.yy

J ustice Yates, and Justice Tlobart. The bill was specially committed io Chief

Justice Jay, and he drafted the objections cow on the council minutes. Thus
"WC see that those distinguished men who were leading members of the conven-

tion, at the first council that was ever held under the constitution, gave an
unanimous construction to the third article of the constitution, which exactly

accords with the interpretation so loudly complained of against the present

council. The schedule which I have exhibited, shews, that the whole number
of bills that have been objected to by the council, from the origin of the govern-

ment to this time, is 123 ; of which number 81 were objected to as repugnant to

the constitution ; 44 on the sole ground that they were inconsistent with the

public good.

For example, the first net objected to in 1778, was a bill requiring certain

oaths, and involved no question but that of expediency. In the same year ano-

ther bill was objected to, the sole object of Avhich was to make the county liable

^jr the default of the sheriff. In 1779 the same council objected to a bill to

prevent horse-racing, on the sole ground of expediency. In 1785 a bill for

preventing inoculation of the small-pox was objected to as contrary to wise
policy, which required the pi-actice to be encouraged. In 1788 a bill autho-

rizing the sale of Governor's Island, in the harbour of New-York, was objected

to on the sole ground that it was wiser to retain it for purposes of public defence.

In 1798, during the administration of Gov. Jay, a bill for substituting paper for

parchment in certain public records, was objected to in council ; his excellency
the governor concurring in the objection.

Thus it demonstrably appears, that the construction and practice in the conn-
nil of revision from 1778 to 1821 inclusive, has been nniforinly the same undcx



^6 CONVENTION OF

the varied succession of i^overnors, chancellors, and judges ; and the attempt in

chang-e that usag'e, and the novelty of construction, are imputable to those only,

tVho, within a very few years, have insinuated the charge of usurpation against

the council. It appears from the records in the secretary's office, that the whole

number of bills ever passed hy the legislature up to this time, is 6590 ; of whicli

1'28 have been objected to by the council of revision ; and 17 only of that num-

ber have been passed into laws, notwithstanding tiie objections.

Sir, I claim not for the members of the council an exemption from the frailties

of human nature. 1 know they are men of like passions with others. They
have, no doubt, in their arduous duties, committed many errors. But fortunate-

ly all their acts are on record, with their reasons for their objections. I invite

{gentlemen to a cai'eful examination of that record ; and then, sir, I invite to a

comparison between the acts and proceedings of the council, and the whole

conduct and proceedings of any other brancli or department of the government.

The evils and inconveniences resulting from the council of revision are ob-

vious and apparent, while its benefits are chiefly unseen and unacknowledged.

Its operation consists not so much in doing positive good, as in preventing mis-

chiefs. It has undoubtedly, as all confess, hindered many dangerous and per-

nicious bills from becoming laws : but how many schemes of profligacy ; how

many base speculations ; and how many acts of party violence have been stran-

Mcd and suppressed, because their authors dared not to present them to the test

of such an ordeal, it is impossible to demonstrate ; but there can be no doubt in

the mind of any reflecting man, that much evil has been thus preventedi The

very existence of such a poAver, in wise, firm, and independent hands, has in a

thousand instances prevented the necessity of using it; and this silent and un-

seen operation has been most salutary and benign.

I owe it to myself, and to the public, to declare, that in my judgment such a

power will never be exercised with so much wisdom and steady firmness in any

other hands. In my opinion wc shall by tliis change, injure the constitution, as

it regards the legislative department : but it will imprcve the constitution as it

relates to the judicial department. By removing tlie officers of tlie judiciary

fi-om all connexion and collision with the legislature, I hope t'lal jealousies will

be removed, and harmony restored and preserved between tiiose departments;

And so far as I may be supposed to have any personal interest in the question, I

declare my heartfelt satisfaction at the complete separation. We are now called

to revise the works of our fathers' hands. To a small number of us on this flooi",

this is UlcraUri true : and' all I trust will recognize in the framers of our consti-

tution, the fathers and founders of the state. I feel the solemnity of the occa-

sion and when I see the axe laid to the root of the tree which our fathers plant-

ed, and watered, and defended ; a tree which has yielded much good and whole-

some fruit ; and has so long afforded to us its shade and shelter ; I confess, sir,

tiiat I witness its destruction with no ordinary emotions.

Let the council of revision descend in silence to the grave. But let no man

now write any inscription on its tomb. Wlien the feelings, and interests, and

passions of the day shall have subsided, if I do not greatly deceive myself, im-

partial posterity will inscribe an epitaph on that tomb, expressive of profound

veneration.

In regarJ to the intent of tlie proposed power in the executive alone, I con-

cur decidfdly in the report of the select committee. Such a power is necessa-

ry to ciicck usurpation in the legislature, which must ever be the strongest.

The power is necessary as a shield to protect the weaker departmeuts against

the controlling influence of the legislature. The maxim of separating the de-

partments, is of vital importance to the existence of civil liberty. But, sir, it

is idle to separate them in form, on parchment, if in reality they arc not made

independent and ca[)ub!e of self defence against each otiier. No single elective

magistrate can stand against the persevering and systematic assaults of a nu-

merous body of popular and influential men who compose the legislature. They

not only have the power over the subsistence of the officers of tlie judicial and

executive departments ; but in the pleniinde of their pow-er, tiicy may so re-,

gulate the duties of those officers, as to render (lieir situation uncomfortable in a

variety of modes : and they may in fact thus indirectly legislate the governoi:

and chancellor, and judges out of office.
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The best clefinition of lyrnnny is, any form of g-overnment in which all the

powers, legislative, judicial, and executive, are united in the same hands. And
in the same degree as the power, and strength of any one of the departments,

bears an undue proportion to those of any other department ; in that same de-

gree, will the governm.ent partake in reality of the nature and character of des-

potism. It is iu vain, sir, to mock the people with the form of separation in the

departments ; so long as any one is so disproportionate in strength as to compel
the other to act in subserviency to its views. My fear is, sir, not that the go-

vernor will wantonly abuse this power ; but that he will not exercise it with that

firm and intrepid independence which the public interest and safety may re-

quire.

Mr. p. R. Livingston said he was unwilling to become a monopolist, or ob-

trude himselfupon the Convention. He merely rose to beg of some gentleman
to reply to the honourable gentleman who spoke last. If no one felt disposed

to reply, he should feel it his duty to do so himself. [After waiting a few mi-

nutes, and no one manifesting a disposition to speak, Mr. L. rose and proceeded.]

He had remarked when up before, that if any satisfactory reasons were assign-

ed in favour of the report, he should, with that frankness and candour which
on all occasions he was disposed to exercise, withdraw his amendment. He
regretted that no other gentleman had seen fit to take the floor, that the Con-
vention might have profited by the remarks of others, and that he might have
surrendered any farther pretensions to the support of the amendment he had
offered. The honourable gentleman from Oneida (Judge Piatt) had remarked,
at the commencement of his observations, that the executive, judicial, and le-

gislative departments of government ought to be kept distinct. With regard
to the correctnessof that maxim, no one could doubt. That point being settled,

he was surprised so much time should have been wasted in discussing it. In
regard to the next topic, which was excessive legislation, he confessed he could
not see the force of the remarks, inasmuch as you cannot constitutionally fix

bounds to legislation—it is not in the power of the people to say how much the

people shall do. They come to legislate on constitutional grounds, and cannot
legislate where the constitution interposes. The gentleman last up had re-

marked, that he (Mr. L.) had fallen into an egregious error, as to the adoption
of the constitution, and the first chief magistrate elected under it. He did sup*-

pose, that he should not be accused of the absurdity of stating that a chief ma-
gistrate was elected before the constitution was adopted ; and his honourable
friend (Mr. Piatt) well knew that no one was contemplOTed but George Clinton.

The constitution was formed for that distinguished patriot, who was then at the

head of our armies in the field of battle. It was with that view that this qualified

negative was adopted, requiring two-thirds of the legislature, after bills had
been returned with the veto of the executive. It has been sug-gested, that

great research had been made, and the documents adduced evince the fact.

The object of this investigatioii was to prove, that the third article of the consti-

tution had been discreetly administered. It was the practices which the honour-
able gentleman had mentioned, of which he had been complaining—the exer-
cise of the revisory power had excited all the feelings and passions, which had
led to the abolition of that pai't of the constitution. He wished the honourable
gentleman had thought proper to give the character of the bills, to which the
council had raised objections, as well as of those which had passed, notwith-
standing Uieir objections. He did not boast of great experience—his age did

not entitle him to it—public life gave him no claims to it. He had, however,
seen some experience, and a woful experience it had been. He had seen the
senate pass a bill by a majority often, and the bill passed by an unexampled
majority in the lov/er house

; yet he had seen it defeated by this branch of the
government. Again, he had seen a bill pass unanimously—not unadvisedly,
as might be the case in an assembly of Massachusetts, where 900 members were
acting, and where you might rivet them, and they would hardly know it ; but by
thirty-two grave, venerable, and intelligent senators; not called up in a moment,
and passed in a moment; but undergoing all the ordinary forms of legislation ; re-
ferred to a select committee ; and passed by an overwhelming majority in the house
cfassembly : I have seen that bill also rejected bv the council. Are these the onlv

8
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two bills ? Peniiii nie to go to the secretary's cabinet, and I will' Imd riiAn*

fcills which have been rejected. But the reasons, it is said, ai'e entered upoa

the records of the council. Reasons—reasons, did I say ; when Reason search-

ed for reasons in the objections, she conld find none. He was unwillincr tu

detract from the rcj,utation of that council. The time will arrive when it wiH

descend to the mansion of I'cst. tihould I (said Mr. L.) survive them, I should

not wish to be their biographer. 1 shall never detract from any merits which

they have ; nor shall 1 refrain from uttering any reproaches wiiich they may

deserve. They arc public agents like myself. Their conduct is placed before

the public; and it is for the public to pronounce cin tlieir merits or demerits.

With rcg-ard to tiic framers of the constitution, he had as great respect for

those living^ as his honourable friend ; and those who had departed, he vene-

rated as much as he. I (said Mr. L.) had no father in that Convention : but I

had there a friend—a fi-iend whose talents have been conspicuous in every de-

jiartment which he has filled, and whose virtues have preserved foj- him im-

perisliable fLimc.

With re-^rd to the exhibition of the fact in relation to the number of laws

which have been passed since t!ie adoption of the constitution, it appears that

ihey amount to more than six thousand ; one hundred and twenty-four of wliich

have been returned by the council with objections. Of these latter, it ap-

pears that seventeen have become laws, notwithstanding the objections. The

exhibition of these facts establislies one important position ; and it is this, that

of SIX thousand and odd hundred laws, the council of revision have been una-

ble in all that legislation, to put their hands on no more than one hundred and

odd laws—yet it is said we cannot trust to legislatioii—we cannot trust the peo-

ple. And yet, under such circumstances, it is pretended that it is dangerous

to trust to the legislature. Mr. L. had never seen any disposition on the part

of the legislature to encroach upon private rights. Now experience, as my
honourable friend agrees, and as every man of good sense will agree, is the-

test of trutl*. You borrow from the experience of every part of the world,

and adopt v/hat is wise, let it come from where it may ; and it appears that in-

i>. majority of the United States, they have not this qualified i}egative. If they

liave, it is in the Avay which he now propo&ed. And have these men no expe-

rience ?

JlFr. L. again adverted to Virginia; and will the state of New-York, ad-

mitting her to be great, powerful, and populous—will .she inidartake to say

that she has more civilillhs, better jurists, wiser statesmen than that state ? If

not, then he said we have the experience of our sister states against this qual-

ified negative. Go to the west. There you find wisdom. These states have

been settled from the east, where you all agree tliat there is more intellect in

a given number ofthe people. Ohio and Tennessee, and all these western states,

place this qualified veto on the ground that he did. Had these states, after

all their experience, found, as the honourable gentleman from Oneida has con-

templated, so many evils growing out of their system, would they not have

amended their constitutions? Sir, you live in a country where a constitution

can be as easily altered, as a mechanic can make a garment tbr an individual,

it is not with" the constitution of this state, as with that of some countries.

M-here an amendment must be made at the expense of blood. Here an amend-

jnent must be made congenial witli public sentiment and public applause.

Now, have wo, not come with public sentiment on this subject, and are not

some of you already pledged to eficct certain amendments ; and to what feature

of tliC constitution has the ])ub!lc mind been more firmly directed, than to the

council of revision? You liave been told tiiat two-thirds of both branches of

the legislatui-e should be required to jr.iss a bill, after receiving this negative.

AVhat are yon about to do
;
you are transferring (his very power to a solitary

individual," tlic chief magistrate of your state ; and I agree v/ith my honourable

friend from Oneida, strong as his objections arc, to blending the three branches

of government, I would rather retain the third article to the constitution, than

<o give tiiat iicg;itive to a single individual, requiring Iwo-liiirds of the legisla-

ture to pasfi it after receiving his veto.—And these arc my reasons. Will any.

ffeu''.c;r»:ui hn bohl cn»:ugh to r^ay. that a gc.vcrnor of the .'.tate is not a partiz.att
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ftf it? He must bo so ; the opposite position no man dare take. IIow did he

become chief magistrate of the state ? By the voice of the peoiile, in conformi-

ty to whose views he is bound to act. Do you believe that a rcj>ublicau g-overn-

nient will ever be without party ? God forbid. Wlieu you have a party in the

state who oppose the dominant"pai'ty from principle, jt is a parly to be respect-

ed and desired, if vvc wish to preserve the freedom of our state, iind of the Unit-

ed States. It is well recoUected, what important collisions have grown out of

this point, among some of the first statesmen of our country ; and in my opinion,

in cases of peace or war, two-thirds of both houses of cong-ress should be re-

quired to overrule this negative, lie again alluded to the principle upon which

he said he had started, which was, that all power originated with the people,

and siiould of right be exercised by them. He said, it appeared to him like u

solecism, to say the people would assent to incasures which would be injurious

to their own good—that it should be in the power of a minority to rule a majori-

ty. You see, tbat in our assembly it would require eighty-four members to

eany a bill objected to by tliis poAver ; and will it not be in the power of a chief

magistrate, possessing this negative voice, under such circumstances, to get a

minority sufficient to defeat the most wholesome bill? These opinions made

an impression upon his mind; he did not know whether they would make the

same upon tlsc minds of the Convention ; if they did, he hoped the amendment

v/ould be adopted. We have felt tlie evils resulting from the power given by

the article which we have ogrecd to expunge from our constitution. We iiear

of no evils arising from the ])lan adopted in a large number of our states, and

which I now propose as an amendment to the resolution before us. If, after

due time, that amendment shall be found to be injurious, let tliat power which

created and is represented by this Convention pass tipon it—it is the people that

are to pronounce whether it is right or wrong. If my amendment be found

correct in the eyes of the people, they will be bold to say so ; if they dislike it,

they will say so, and the article stands as it has done ; because, let us resolve

what we may, it docs not alter the conjtitulioa.— It is the people who are to

determine for themselves.

Mu. Edwards. It is a question of no ordinary magnitude to which our atten-

tion has been called, and I should have been much pleased had gentlemen, of

maturer age and experience, expressed their sentiments on the subject. But

as there appears to be a reluctance on their part to come forward to the discus-

sion, I beg leave to state the views which I entertain respecting it. The ques-

tion in part is fliis—what power hereafter shall control the property and liberty

of the people of tlie state of New-York? This, sir, is the plain state of the case,

and it has devolved upon us, as the representatives of liie people, to say where

this controling power shall bo lodged. Although I fully accord v.-ith my honour-

able friend from Dutchess (!\Ir. Livingston) in tlie sentiment that all power ^s

derived from the people ;
yet the results to winch wc arrive are essentially

different. It becomes us, in exercising the higli trusts that are committed to

our charge, to look circumspectly around us, and to reflect tliat wc arc acting

upon principles (hat will be operative, perhaps for centuries to conic, both in

peace and in war, in the shades of tranquillity, and in the agitations of tumtili.

On this subject we may, perhaps, derive information from the analogies of pri-

vate life. If, sir, I am about to depart out of the world, and to leave my
estate to my children, who will not arrive at maturity for many years to

come, what "course would prudence dictate, in relation to the dis|X)sal of my
property? Would not every consideration of propriety lead me to interpose as

many checks and balances as possible to guard it from depredation ? Let the

same cautious vigilance be resoited to on the present occasion. It is not, how-

ever, because I am afraid of the peoide, that I would provide these checks. It

!S because I fear that the representatives of the people will not bo faithful to

their trust. If it is taken for granted, that the representatives of tlie people are

always immaculate—if their hearts are always pure, and their judgments un-

erring, whence does it happen that we are now assembled ? Why liave we ap-

pointed a committee to establish a bill of rights to stand as landmarks to them

and our rulers, and to guard against usurpation and encroachm.ent upon the

liberties of the people ? Do not tlicse acts prove, that the representatives maT
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sometimes violate their trusts? And that it is sometimes necessary to put a bridle

in the mouths of those ag-ents who would overleap their duties ? If no check is

necessary, whence does it happen, that two brandies have been deemed neces-

sary in the legislative department? May not the same argument which we
have heard, be applied to the inquiry—are not 126 men more competent to judge

of the expediency of measures than 32 ? Why this check on the part of the se-

nate ? And this too, by men elected for four years, and acting counter to the

sentiments of those vvlio come fresh from their constituents, bearing with them
the present sentiments of the people ? The answer is easy. In the governor

we place a sentinel over our rights to see that these representatives, or agents,

perform their duty. If that sentinel gives a false alarm, or abuses his trust, it

will soon be in our power to displace him, and transfer his duties to another.

And is there any thing aristocratical in this ? Or is it not a salutary measure,

calculated exclusively for the benefit of the governed ? My experience in legis-

lation has not been great, but it has been sufficient to convince me, that men
will bring into the chamber of legislation their prejudices and passions, and that

these will sometimes betray the nicest lionour, and obscure tiie soundest judg-

ment. Hence it becomes necessary to resort to another tribunal, to correct

its imperfection. It is wLh legislation as with the administration of justice.

It should be not only pure in fact, but unsuspected and satisfactory to the

minds of the people. And what can give greater satisfaction to the public than

to know, that the doings of its agents have been approved by the chief magis-

trate ? But, sir, there is another consideration of peculiar weight on this ques-

tion. And here I would recur to the primary principle of a republican
government, that the will of the majority should govern, when fairly as-

certained and clearly expressed. It is admitted, that under our present
system, it is in the power of twenty, over one fourth of the votes, to control

both branches of the legislature. But when the governor is constituted a co-

ordinate branch, tliis event can never happen. He is elected by a majority of

the people, and of course through him, every person in the state will possess a
voice, and lend a sanction to every law that is passed. It is worthy of remark,
that among all the forms of attack \vhich the general government has sustained,

the principle which is here engrafted from the federal constitution, has never
been objected to. The honourable gentleman from Dutchess (Mr. L.) has re-

ferred to those states where no qualified veto exists. If a reference is made to

the practice of those states, I think the gentleman will find but little cause for ex-
ultation. Where do you find stop-laws? Where those flagrant violations of the

constitution, but in the states where this salutary check has not been provided ?

New-England has been referred to, by my honourable friend, to justify his mo-
tion. Sir, the people of New-England are a peculiar people. Descended from
the same ancestry—embarked in tlie same cause—employed in the same pur-

suits—comiected and distinguished by the same habits and associations, they
are like a band of brothers, and the laws which are required to govern them
are altogether unfitted for tlie regulation of an incongruous population like ours.

I have long been sensible, in common with a large class of the community, that

we have too much legislation. It renders the law unstable, and it requires a
good lawyer to keep pace with the construction it receives. All that the go-
vernor can say, when vested with the powers contemplated by the committee,
is—stay your hand. If gentlemen are afraid tliat we shall not have law enough,
let them go to the law}"ers' shelves and tables that groan beneath the burden.
An erroneous idea seems to have prevailed in relation to the powers and origin

of the governor. Who is he ? and by whom is lie appointed ? Does he derive

his authority from the king of Great Britain ? Is he an usurper? Ifso, letus
unite to depose liim. But, sir, he is the man of the people—elected by their

suffrage, and identified with tiieir interests. He is a watchful sentinel to guard
us from evil, and a zealous friend to admonish \is of error. Much has been
said respecting th(p necessity of keeping separate the different branches of the

government. I yield a cordial acquiescence to the principle. But if we con-

tent ourselves with parchment regulations—if nothing more effectual is done
than to autliorise the governor to recommend a reconsideration of the bills that

arc passed, it is easy to perceive that the weaker power will be trodden dowji
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by the stronger, and that the executive has become a cyplier before the repre-

sentatives of the people. On this, as on all other subjects, Jiowever, I have but
one object in view. That object is to endeavour that the ag-ents of the public

are so guarded, checked, and coutroled, that tlie people may lie down and rest

in security', witli the consciousness that their rights will be protected.

Gen. Root. It has been well observed, that it is an important question whick
is now submitted to the consideration of this Convention, [t is important, be-

cause it involves the fundamental principles of government ; and if, in its con-
sequences, those principles of free government which it embraces, should be
hastily trodden under foot, it will be cause for mourning. I say, sir, that if it

shall be determined that neither the people nor their representatives have power
to decide upon their own actions, it will be cause for mourning-.

I have listened, sir, with much attention to the handsome encomium which
the honourable gentleman from Oneida (Mr. Piatt) lias been pleased to bestow^

upon the council ot revision ; and I had even travelled with him so far, that I

had almost lost sight of the question before the committee.
It has been said, sir, by the honourable gentleman, that of one hundred and

twenty-eight bills which have been returned by the council with their objec-

tions, only seventeen have finally pt3ssed by the constitutional majority of two-
thirds. What does this prove? It proves that in seventeen cases out of one
hundred and twenty eight, a majority of two-thirds of both branches of the legis-

lature have been of the opinion that the council of revision did not care for the

people, or would not listen to their voice. We have been told, that on the re-

turn of bills, the legislature have often been unanimous in assenting to the ob-

jections which the council have made. What can we infer from this ? That
a disposition exists in the representatives of the people to acquiesce, when-
ever their attention is drawn to the unconstitutionality of a bill. It also shews,

that it is not necessary to require the assent of two-tliirds of the legislature, as is

contemplated in the report before the committee, for if the legislature has beea
incautiously involved in error, they are ready to retract it.—But we are in-

formed ofacertain silent, secret operation of the council of revision, which has

been extremely beneficial to the public welfare. The annals of the state, sir,

and the recollections of gentlemen will shew, that the operations of that body
Lave not been altogether of a silent and negative character. Witness the in-

J'ormal amendments of midnight. Witness the various other acts of a positive

character, which have aroused the indignation of the people, and made even
Felix tremble. The inscription prepared for its tomb is written on the journals

;

and I am willing to leave it to posterity to weave those garlands which shall

decorate its grave. It is gone, sir, and what is its substitute ?

It is proposed to refer the powers of the council to the governor ; and it seems
to be feared that the executive will too far bend to popular opinion. Sir, I

deprecate that firmness which grows out of an independence of the popular

voice, to oppose the popular will. But before we discuss the manner in wiiich

this veto may be exercised, it may be proper to consider in what it consists,

and what has been its history and progress. The framers of our constitution

had received their education under the system of British government, and with

a deep veneration for British law. It is not extraordinary, therefore, that we
should find them talking of royal negatives. Indeed, sir, we ascertain indubit-

able traces of the British constitution throughout the whole of our own. The
check here proposed is not positive, but qualified ; for the experience of all

states has shown the folly of permitting an unqualified veto to reside in any
branch of the government. And we find constitutions of the states more perfect,

the later the period in which they have been made.—That of Connecticut,

which is the last, is in my judgment the most perfect. It has provided, that

when a bill has been returned by the governor with his objections, the ayes and
noes shall be recorded, and if a majority of both houses adhere to their vote, the

bill shall become a laAV ; the governor's objections to the contrary notwith-

standing.

But in England, sir, from whence our idea of a negating power seems to be
drawn, all laws are supposed to be derived from the king, and are enacted ia

the name of his most royal majesty. Many I'ei^fns intervened after the con-»
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quest, before there was auy call of a parliament whatever. Atleng-th, by the
interposition of the hardy barons, that call was obtained, and thenceforth laws
were passed in the naine of the king-, by the lords spiritual and temporal and
his faithful commons—subject, however, to his royal assent.

And why has this brancli of the royal prcrog;ative been preserved in Eng'-
Jand ? To protect his majesty's rights from the encroachment of the lords and
commons. But to preserve the analog-y, and to apply the arg-ument to this

country, where it is acknowlcdg-ed on all hands that the sovereignty resides in
Ihe people, this veto sliould be lodged with them, as they represent majesty,
and not in the people'^ agents, to enable them to defeat the will of their masters.
The authority to be given to the governor should be supervisory only ; the

repose of confidence, not the delegation of power. It should be in the nature
of a committee of enrolment, to see that the laws are correctly engrossed.
Even in England, sir, there is no such thing as a direct and absolute veto. His
majesty is too modest to assume that language ; he only says, Rex advisare
vult—the king ^vill advise upon it.

The notion of a veto was derived from ancient Rome. It came from the
tribunes of the people. After a long struggle between the patricians and ple-

beians, the latter obtained the power of hindering the passage of any law which
the patrician senate should have enacted. The tribunes were tlie organ of
their will, and whenever they thought proper to interpose, they pronounced
the veto—I forbid it. And what, sir, is derivable from this authority ? That
the people, not the rulers, may refuse their sanction to a law which shall in-

jure them. There is no analogy, therefore, of which the gentlemen opposed,
can avail themselves, unless they resort to the maxim, that it is expedient to
" save the jxiople from their worst enemies—to save them from themselves."

It would seem from the remarks of my honourable friend near me, (Mr.
Edwards) that it is necessary for the security of the people, that they should
put a bridle into the mouths of their representatives to restrain them. And is

it really so, that they require snaflles, and reins, and martingales, to keep them
within the path of tlicir duty ? No, sir, they are members of their own body,
subject to, and affected by, the same laws, and possess a common interest with
those who elect them.
But it is said, sir, that if the governor does not possess a sufficient power to

thwart the will of the people, his authority will dwindle to a mere shadow.
In order, then, to decorate the governor with some of the trappings of royalty,

jou would deprive the people of one third of their power ! You would im-
poverisli them of their riglits, to enricti the executive with prerogative ; and
the people are to be stripped of their privileges, to confer high powers upon
the public functionaries

!

It was complained of yesterday, and almost admitted by the honourable
gentleman from Albany, (i\Ir. Spencer) that party feelings might enter the
chamber of the council of revi'sion. And would not the governor strongly
feel the innuenee of party zeal ? Or do gentlemen suppose that he will be less

influenced by tliose considerations, when disconnected from tlie judiciary ?

Has not experience shewn, that when a majority of the legislature was against
him, but few bills could pass that council ; but when he possessed the majority,
few were denied ? There are those, sir, who are willing to cling to a sinking
ship : those w ho, having nothing to lose, would be willing to advise him to des-
perate measures^ men who, when they had lost all hope, can minister to his mo-
roseness, increased by discomfitui-e and defeat, and who may justly be called
evil advisers. Then this council, and that moroseness, may have a most per-
nicious efibotinthe prevention of salutary laws.

It was cliarged upon the king of England in tlie declaration of independence,
that he had " refused his assent to laws tlie most wholesome and necessary for

the public good ;" and if the same evil advisers continue to surround the exec-
utive chair, when the angry passions have survived his popularity, and give tlie

same advice, we cannot but expect the same unfortunate and pernicious i-esult<^.

In all ages, where free governments have existed, those have been found,
who would transfer to the minister or executive, more power than was expe-
dient for the good of the people. This tcndi to perpetuate the aristocracy thai
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pxibts in the constitution, and instead of being fostered, should receive the firm

ojjposition of those who advocate the cause of the peojile.

Chanckllor Kent. If it is deemed adviseableto retain this feature in our

constitution, it certainly ought to be so constituted as to g-ive it an efficient op-

eration : the check should be 'juch, that it could, when necessary, be executed

to some beneficial purjicse. If tiie pi'Oposcd amendment to the report of tho

committee should be adopted, the check would be merly nominal, and wholly

inoperative. The executive would derive from it no g-reater power or control

over tlie proceeding's of the legi:,lature, than any individual member of the

legislature, voting with the majoiity, at all times possessed, from being author-

ized to move for .i reconsideration of a question the next morning after it has

been decided. To talk of such a provision as this being- a check, was idle and

trifling.

Tlie executive is elective, and his continuance in ofiice is for a very limited

period, and it could not be suj)i)osed that lie would ever exercise this power but

on great occasions—on occasions when such interference should be imperiously

demanded by a manifestly improper exercise of legislative authority : when
the boundaries with which the constitution had been fenced and protected, like

other branches of the government, should be invaded; or when the rights or

property of individuals shoukl be arbitrarily assailed.

It v/asa gross error to suppose that the power and authority of the people

was delegated to the legislative brandies of the government alone. The ex-

ecutive, as also the administrators and expounders of the laws, were equally

ivith them the representatives of the people, m ho had delegated to them the

power and authority which appertained to their respective offices ; and it was

necessary for the purposes of good government, and for the public peace and

welfare, 'that these agents of the people should be supported and protected ia

the due exercises of their authority.

It has been determined to abolish the council of revision ; this will greatly

narrow the operation of tlie veto provided on the passage of laws. The coun-

cil of revision was not only vested v/ith the power, but it was their duty, to ob-

ject to laws inconsistent with the public good. That body had uniformly from

the first organization of the government, exercised the power to the extent

granted to them ; whether perfectly, wisely, and discreetly, on all occasions, it

was not now material to enquire. If tlie amendment, as reported by the select

committee, should be adopted, it was not probable that the qualified veto there-

by given to the executive, would ever be exercised but on constitutional

g-rounds. With the gentleman from Oneida, (Mr. Piatt) he apprehended that

the power would be very seldom exerted. The national executive possesses

the power it is here proposed to gi\ e to the governor, and during the ope-

ration of that government, it had been but twice exercised, and in both ia-

stances on conslitutiona! grounds.

It was within his exjierience, that one third of all the laws passed at a ses-

sion, had been revised by the council of revision on the last day. That body

consists of several members, and the labour was divided between them. When
this power shall be vested in the executive alone, and it should happen that sa

large aproporiion of the bills should require to be examined in so short a time,

it would be impossible for liiin to detect any errors, unless very obvious, or uu*

less his attention should be directed to them by the veiy title of the act.

He apprehended that the sober minded people of this state would not be sat-

isfied to see this column of tlie constitution destroyed, without having it re-

placed by something cihcieut in its character, and useful in its operation. To
adopt the proposition under consideration, would give to the executive only a

nominal power. It would be better to have no veto, than such as is here pro-

posed. ITe would rather see laws passed by the votes of the two houses alone

without any ciicck whatever, than to adopt one so weak, inelhcicnt, and use-

less. The veto as it would be constituted by adopting the report of the com-
miltce, would be a liarmlcss power in the hands of the executive. He could

never exert it to the prejudice of any other branch of the government, nor if

so inclined, materially to prejudice the public welfare ; at most, he could only

temporarily prevent tlie enactment of laws, and must always prove too weak
to make any sucGCssfaJ att?.ck on the power or influence of the leg'isls.-

ture.
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The necessity of a check of this kind, was not because legislative bodies
were always, or even usually, disposed to transcend and abuse their autliority, or

to err in the exercise of it, but because, from their organization, they were
rometimes liable to act hastily and unadvisedly, from the impulse of passion, or
from temporary excitement. These were evils to which popular assemblies
were naturally prone, and against which they could not at all times be guard-
ed. It was, therefore, wise and prudent, that there should be a check lodged
somewhere, of sufficient energy to control the legislature when impelled by pas-

sion, or influenced and operated Upon by improper views ; or with a dispositioui

to encroach upon the other departments.
In the government of the United States, we have a precedent which certainly

ougVit to be received with deference and respect by all. The adoption of the

federal constitution was warmly and vehemently opposed by a large proportion

of the people of this state. It was supposed by very many, to be hostile to our
interests, and every one of its provisions was scanned and scrutinized with the
greatest caution and severity ; and though the most of the articles were con-
sidered more or less exceptionable, yet throughout the whole of the discus-

sions, no one ever thought of making any objection to the qualified veto which
it gave to the president. Thus have the people of this state twice most so-

lemnly and deliberately approved of tlie principle for which he contended ; once
in the formation of our state constitution, and again in the adoption of the fed-

eral constitution.

Gen. Tallmadge wished to add but a few remarks to those which had al-

ready been made. He urged the caution which ought to be observed in ap-

proaching the constitution. Upon every question that may arise in our pro-

gress, we ought to proceed with care and deliberation ; and when we determine
a point, we should do it with great circumspection, to see whether, as far as

can be, we shall preserve the principles of good government, and the spirit of
our present constitution. When gentlemen declare the embarrassment they
feel ; and speak of the magnitude of the duties committed to our charge, the
conclusion to be drawn, is, that greater moderation was required ; that we
siiould pull down with the greater caution ; that we should so alter as to cor-

rect the omissions and mistakes, and yet preserve the spirit, and as far as may
be, the form of the present constitution ; with such views, the select committee
had only proposed to sever the judiciary from the council of revision, retaining,

hov/cver, that feature in the government, and they had adopted the language
of the constitution of the United States, from its simplicity of expression, and
because the experience of the nation had given it construction. It has been
remarked, that yesterday we abolished this part of the constitution ; and it has
been asserted oa this floor, that the vote of this house and the report of the se-

lect committee, was founded on the misconduct of the judges and the odium at-

tached to their characters. He believed that no such motive influenced the

majority of this Convention in their vote of yesterday ; and it is due to the se-

lect committee of which he had the honour to be chairman, to say, th.at in re-

commending the abolishment of the council of revision, and the adoption of the

report which they had presented, they had acted with the sole view of sepa-

rating the departments of government, and preserving the great principles of
the constitution, and not under a belief that they were sapping its foundations.

He disclaimed on his own part, and on the part of the committee, any intention

by the reconnnendation which they had made, to pass any censure on the judi-

ciary. It was not the province of the select committee to pass censure. They
fiad looked at the g'reat principles of government, and had unanimously agreed
in the propriety of separating the judiciar}' from the legislative department

—

connected as they now were, it implicated them in the strifes and contentions of

politics. Separate them from legislative and confine them to their judicial du-
ties. It will leave them uncommitted, to pass upon such laws as may come be-

fore them. The rights of individual citizens ought not to be prejudged by per-

sons in the council of revision, nor until such citizens shall have been heard by
themselves or their counsel, before the judges in their judicial capacity. Make
the separation ; it will free them from attacks and imputations which lessen

^he inilnenrc of the judiciary systcin. It will opcrotc as a kindnc^'s towavd's
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tlitil Jistinguishcd branch of the gfovernmcnt. They oug-lit not to be the de-

fenders or the dcfomei-s of this or of that man. Set them apart for the pcr-

fonnance of their particular duties. And let ns hope hereafter, that the public

may only know the judges by their judicial determinations.

It was \ritli these views that tiie committee thought proper to separate the

judiciary from the council of revision. As rumours had already gone abroad

that the council of revision had been abolished from a disrespect to tlie judicia-

ry, he deemed this explanation due to the committee, to shield them from the

imputation of false n)oti\cs. He regretted that the honourable gentleman from

Oneida (Mr. Piatt) had thought proper to introduce into his argument the sub-

ject of an epitaph upon the council of revision, or to excite compassion for a

part of the constitution, which he was willing to see go down silenily to the

tomb of oblivion. We did not come here to write inscriptions, or to pronounce

eulogiums on the living or the dead. Vie had assembled from different parts

of the state, possessing a knowledge of the interests, views, and sentiments of

our constituents, for the purpose of establishing a sj'stem of government, M'hich

shall be permanent in its duration, and provide for the exigencies of the com-
munity.
Any government, he said, was a libel on man. If there were no weakness,

no frailty, no corruption in human nature, governments would be unnecessary.

The very idea of government, therefore, supposed that it was to operate as a

restraint upon the vicious and the profligate, and that all its provisions should

be based upon this fundamental principle.

He then went into an examination of the several departments of government,

and the importance of keeping them distinct. The experience of all ages ami
all countries convinced us of the necessity of checks and balances in tlie or-

ganization of governments, and of giving to one branch a restraining power
upon the others. Wherever this has not been done, the power of one depart-

ment has become exorbitant, and invariably ended in tyranny. Such was the

depravity of man, that restraints were in all cases found necessary to check
him in his disposition to acquire power and to trample on the rights and liber-

tics of others.

In the establishment of our system of government these great principles

were woven into our constitution. The several departments were intended to

act as checks upon each other. In the organization of the legislature, it was
thought advisable that there should be two branches—the senate and assembly,

that the one might control and check the abuses of the other, and prevent ei-

ther from acquiring an overwhelming and dangerous pov.er, ifsuch a disposition

should ever be manifested. As an additional safeguard to the rights and liber-

tics of the people, a third branch of the legislature, the council of revision, was
instituted. Its object was to resist the encroachments of the senate and assem-

bly, whether through error or corruption, upon the other branches of the go-

vernment, as well as upon ihc rights of the citizen, to prevent all, all, from bq-

ing swallowed up by the inordinate power of the legislature. This third and
supervising power was not only defensive in its natui'e, but it was a power to

guard the people against hasty and improvident legislation.'

Witlwut this power of a veto over the bodies of legislation, in vain may yon
boast of the independence of your judiciarj', and in confirmation point to the

iixcd tenure of their places, till sixty years, or even for life. Remember that

the power over the subsistence, is a power over the will of man. When you
Lave secured to them the tenure of their places, 30U seem to have provided fox*

their safety because you have placed tliem in a citadel which cannot be storm-

ed ; but yet you have artfully retained in the legislative body, the means of

their subsistence, and the power to starve them into submission. Let them ven-

ture on the integrity of their conduct to come in collision, or to thwart the le-

gislative will, and attempt to break dov.'n some law v/hich may violate the con.-

stitution, cr have for its object the destruction of the other branches of govern-

ment, and the grasping at all power, it will be then that the le^-islative body
will sliow to the judiciary its dependence, and that although holding a citade|.

which cannot be sacked, yet their subsistence and their existence while there,

is at the pleasure of that body which they vainly attempt to withstafid. Wbeu

9
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such a crisis shall arrive, soiite modern Csrsar, with a senate at his heels, may'

control, by liis cunning- and his influence, the majority in your bodies of le^s-

lation, and thus thro^v down the fabric of your government. I beseech you to

preserve the proposed check, and thus provide against the ascendant powers of

cither corruption or inordinate ambition.

He considered the slieet anchor of our safety to be the wholesome principle

that the majority should g-overn, and to this he would hold.—But the willof tlie

majority was to "be fairly expressed by the representatives of the people, in the

scvcrardepartmcnts of our government, and not by the democracy in its col-

lective capacity. Found your government upon equal rights, and extended

Suffrage. Clothe its officers with all requisite powers, and provide for their di-

rect and immediate accountability to the people themselves. Upon this sys-

tem, the representatives of the people will rise like the wave of the ocean,

which exists for a season, rolls onward until its functions are performed, and

then again subsides into the great source from which it originated. There
was in this respect a wide distinction between this country and the ancient re-

publics. In the former, the interests and sentiments of the community are re-

presented by delegates—in the latter, the people assembled en masse, to con*

duct their political affairs.—The fate ofancient republics should warn us against

the danger of all democracies. Their liberties were lost by the licentiousness

of the people, upon which their governments provided no check. The veto,

and final adoption of laws was lodged in the collective mass of the people, and

was exercised with that indiscretion and madness, which always characterize

such tumultuous assemblies.

It was these popular assemblies where the laws received either the approv-

ing voice of the people, or were rejected, that called forth the powers of De-
mosthenes. Tlicsc popular assembles Avere the scliools of the eloquence of an-

cient times, and the causes of their coontry's ruin. Let us avoid the rock on
which other states have been wrecked ; and while we manifest a becoming-

confidence in tlie intelligence and virtue of the people, let us never abolisli

those cliecks, which arc uccessaiy to preserve us from the encroachments of

power.
His honourable colleague had enttmerated several of our sister states, in

in whose governments no qualified negative on the acts of the legislature had

been provided. Tiie constitutions of those states had been cited a* models for

our own. But he would ask when these governments wci-e adopted, and what
had been their operation ? Many of them, like our own, were established, to

rise the language of his colleagrte, amidst the noise of musketry and the thun-

der of cannon. Experience had proved them defective in many important

points, and they ouglit not to be cited as precedents. Among o/hers^, the new
constitution of Connecticut had been mentioned as an example for us. There
was a wide difference between the populatio-n ef that state and of this. They
were emphatically one people, pcctiiiar in theh- liabits, customs, and maimers.

They were descended from one stock, and were united by an identity of inter-

ests and feelings. The people of this state, on the cantrtiry, were desccndec^

from ilifferent states, and collected together froin every count.-y and every na-

tion under heaven. There was an almost infinite variety of interests, senti-

ments, and feelings in the community ; and hence the jairye goycrnmcnt whicFt

was adapted to the people of (Connecticut, would not answer for New-York.
It had been found by an experience of many years, that at times there had

been eixcroachments by our legislature—'It had since l?cen charged with cor-

rni)tion. This was a point which he trusted his honourable colleague (Mr. L.)

would not controvert ; and this ''being admitted, it would not be denied, that it

was both wise an J safe to guard against tlie dangers of such encroachments. In

illustration of tliis, he cited the cases, which had been stated ^y his honourable

friend from Westchester (Mr. Jay,) on the floor thi-s morning, by which it ap-

peared that money had frequently been drawn from the treasury—lands had

been conveyed—the school fund meddled with—the attorney-general, and even

the fovcrnor himself directed in his duties by the concurrent resolutions of the

two houses of the legislature. lie trembled while he reflected on these alarm-

in^ strides of poorer. Such liberties with. Uic treasury and the government.
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sliould never, never, have been permitted, and he hoped provision would be
made, which %vould for ever prevent their recurrence.

Again, said Mr. Tallmadge, Pennsylvania has been cited as authority in sup-
port of tije proposed amendment. Tliis precedent was peculiarly unfortunate,

as that state, after giving' tlie principle in debate, a fair trial, was compelled
to cliang-e the system. The leg-islature of Pennsylvania at first consisted of
one department, and its power soon became so exorbitant, as to create alarm,
and to lead to an amendment of the constitution, and an adoption of the precise

principle under consideration. In their first constitution, they had provided
for a board of censors, who were to report and determine whether any infrac-

tions of the constitution had taken place, and at their first meeting they re-

ported that numerous and flagrant violations had been made by the legislature ;

but let it be remarked, that not a single encroachment had been made by the

judiciary or executive. " But go to the west," saj'^s my honourable colleague
(Mr. Livingston,) " there you will find wisdom." Yes, sir, goto the west, to

those states which have provided no checks upon the omnipotence of the le-

gislature, and it is there that you will find your stop-laws, laws violating pri-

vate rights, contracts, and in many instances, the constitution of the United
States.

Virginia, too had been introduced as a model ; and her statesmen and patriots

called up in splendid array. But after all, what had been the experience of
that state ? On this subject he begged leave to refer to the opinion of one of her
greatest statesmen, he meant Mr. Jefferson. In his Azotes on Virginia •> that

distinguished gentleman spoke freely of the defects of the constitution of that

state. According to him, the government was administered by concurrent
resolutions, and the governor was a mere creature of the legislature. If Vir-

ginia should ever call a convention to amend her constitution, this feature
would undoubtedly be expunged ; and yet we were called on to adopt these very-

defects.

The honourable gentleman from Albany, (Mr. Kent) had spoken feelingly

upon the subject of our being about to destroy one of the pillai-s of our constitu-

tion. Such an impression might have gone abroad ; but in justice ta the com-
mittee who had reported the amendment under consideration, he must be per-
mitted to say, that they were unanimous in their determination not to touch one
principle of the third section ; but only to separate the judiciary from the legis-

lative power. The committee have not wished to innovate upon one principle

of the government, but strictly to improve its errors. So far from breaking
down tiie judiciary, they would add to its strength—so far fi'om demolishing
our political fabric, they would add to the beauty of the structure.

He (Mr. Tallmadge) concurred in the sentiments yesterday expressed by the
gentleman from Albany, (Mr. Spencer,) in believing, that tlie great departments
of governments should be kept distinct, and as independent of each other as
possible. The supervising power sliould be lodged with some depository, who
should not he the mere creature of the legislature, but would perform the duty
with firmness and decision. For his part, he entertained fears, that our
government would be rendered too weak, rather than too strong. [Here Mr.
Tallmadge observed, that although he would tvish to add a few other remarks,
he perceived the hour of adjournment had arrived, and he should not, at that
time, trespass farther upon tlie patience of the Convention.]

Tlie committee then rose, and reported progress ; and asked for, and obtained
hiave to sit again.

Adjourned.

THURSDAY, SEPTEMBER 0, 1G21.

Prayer by the Hf.v. Dr. Chester. The PresMent took the chair at 11
o'clock, when the minutes ofyesterday were read and approved.
Mr. Sheldon said, a circumstance had occurred ifhich was not provided for
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by tlie rules of the Convention, and vhicli created soa",e embarrassment in the

proceedings. lie stated some of the ditlicultics to which he alluded, and inovpl

an amendment to the 11th rule.

Chief Justice SPKivcEa thoug^ht the suhject should be referred to the

standing committee on the rules and orders of the Convention, which had, as

yet, only reported in part. There were some other rules and amendments ne-

cessary. The other day a division was taken in committee of the whole. This,

ill his opinion, was decidedly wrong-. Tvlembers voted upon propositions, upon
condition that certain other provisions should be made to the constitution. It

is therefore wrono^, that divisions should be taken in committee of the whole ;

or until all the propositions shall have been discussed, and shall be taken u;>

for final cor^sideratioii in the Convcntitm.
Mr. SHEf.Do.N suggested another amendment, but both were withdrawn ; and
On motion of Col. Young, a resolution was adopted, instructing the com-

ciittec, appointed to draft rules and orders, to report what rules, if any, were
necessary lor the government of the proceedings of the Convention.

THE COUNCIL OF RRVISIOX.

On motion of Mr. P. R. Livingston, the Convention again resolved itself

into a committee of the whole on the uiifinished business of yesterday.—IMr.

Siieldon in the chair.

Gen. Taelmadge, in continuation of his remarks of yesterday, observed,

thativhenhe concluded, they were considering the precedents of Pennsylvania
and Vii'ginia, and tlie defects in the government of the latter pointed out in the

Notes of Mr. Jefl'erson. Virginia has been referred to as the pattern of repub-
licanism : Sir, the constitution of that state requires a large freehold for a voter

in any case. No person can vote for tlie least officer in the government, unless

he be a freeholder ; and the government of the state is in fact an aristo-

cracy. Efforts, too, often have been made, and are still making, to have a

Convention to revise and alter the constitution of that state : but this is unavail-

ing; the legislature, elected by landholders, refuse their sanction ; the mea-
sure cannot, therefore, be brought about, and the aristocracy continues.

An allusion had been made by his colleague yesterday, to ttte precedents of

those states, which have not provided for a qualified negative under any cir-

cumstances. Eliode Island, among other states, has been instanced. Sir, look

at the history of that government. Slie has no constitution except a charter,

and occasional laws, liook at tlie paper muncy and tender-laws once enacted

there, and the fiauds upon the public—and other acts whicli one time rendered

that government a libel upon the character of that state. Mr. T. well remem-
bered tliem, and it would also be remembered t!iat they had well nigh over-

thrown the government—such as it was.

I am to be told, said he, that my argument is founded on the corruption of

the legislature ; but remember that when I spoke of the legislature, I spoke of

of the members as being the representatives of the people. It is not the peo-

ple themselves, but tlieir agents, wlu'cli are corrupt—and unfortunately, we
have too many facts before us to justify a denial, that majorities in public bo-

dies cannot always be trusted with safety. I will not say our own state affords

any instances, either of corrupt, or of hasty, or unadvised legislation. To
test the safety and prudence of reposing entire confidence in legislative bodies,

i\ivn your eyes to the state of Georgia, It will there be found, that one legis-

lature elected by the people, enacted a law which the next succeeding legisla-

ture pronounced to be corrupt, and directed it to be burned by the common
hangman. It was not for liim to pronounce which was correct. But it abund-

antly proves the danger to the public welfare in trusting all power to legisla-

tures, without a proper supervising authority. And let it not be said tliere is

such immaculate purity in the representatives of the people. He wished the

argument were a true one, but experience forbids us to believe it. We da
not ask for a veto as in a regal government ; but as our constitution has wise-

ly provided, that cur legislature shall consist of two branches, one in which
bills generally originate, the other less numerous to reconsider them, and a



THE STATE OF NEW-YORK^ €0

tliiiJ, the supervising- po^ver, less liable to encroach upon the rij^-hts of pro-

perty, and the liberties of the people. It is necessary there should be a system

of checks and balances, to prevent the legislature from monopolizing- all pow-
er. Where this is not tlie case, and where the sole power of enacting- laws is

Jodg-ed with one body, or one individual, there must be tyranny. His honour-

able colleague (Mr. Livingston) had yesterday invoked 'the majesty of de-

mocracj-.'—Sir, said Mr. T. I recognize no sucli majesty. The majesty of

democracy reigns not in this republican country ; but we have a sovereign

j>eople, with whom, of right, all political power resides, and from Avhom alone

it emenatcs. We have a government of laws, founded on equal rights, and
based on the principle of representation. It was tlic distinguishing character

incorporated into our governments, and the great feature wherein ours differed

from tlie ancient republics. The rock upon which they were ruined, was
marked on the cliart before us—it was our business to avoid it—and the prin-

ciple of representation must be adhered to as of vital importance. Secure t^

the people in your constitution, reasonable and proper rights—keep them from
meddling- with government in their collective capacity—let them enjoy free-

dom in their agricultural, commercial, and manufacturing piirsuits, with the

constant accountability of all officers to them, and then you will have a gov-
ernment whose ingredients will be stable and permanent. Without these pre-

cautions, we may sec that majesty which has been so feelingly invoked

—

' The majesty of democracy.' It once reigned in Paris. It tvas the majesty

of democracy in the consummation of its mad career, which inscribed upon
accountable man, Death is eternal steep. It should be the prayer of his life

that no such majesty should ever reign over tliis now happy land.

His maxim was caution and moderation in approaching the constitution :

avoid innovations in its principles. Let the work of our fathers be preserved,

after undergoing wholesome amendments. Preserve the principle of proper

checks and balances, as provided by them, and you may remedy the defects

which experience has pointed out. Suppose for a moment, that the executive
possessing this veto, should think proper to suspend the passage of a law and
two-thirds of the legislature should be unwilling to pass it. The experience
cf the community shews, that no cesential injury could result from such a sus-

pension. If in the sequel it should prove that it v/as a wise and salutary law,

which was thus suspended, and that the veto was injudiciou'.ly exercised, the

evil would be only temporary, and the final passage of the law could not be de-

feated. If it be a bad law, and it be once passed, it can never be recalled—if it

be a good one, there will be nothing to prevent its passage, when the represent-

atives shall have been changed by a new election. Sir, suppose the most un-

important case—suppose a turnpike act be passed, and rights and property be
vested under it. It was unfortunately passed, but cannot be repealed. But if the

executive, by the exercise of his veto had suspended it, where would have been
tlie injurj^ of a temporary delay ? And permit me to add, the history of the

world will show, that the folly of republics has been an excess of legis-

lation.

He must again urge the necessity of keeping the constitution properly ba-
lanced, and avoiding all innovations in its principles.

Sir, what is the amendment offered ? It is to change the principle of requir-

ing the sanction of two-thirds to any bill which may be returned with objec-

tions, to a bare majority of the whole number elected. The amendment pro-

posed by the committee, he had thought -n-as so plausible, and so just, that it

would have been adopted by the Convention without opposition.

Som.e gentlemen have entered into nice mathematical calculations, to show
that a majority of the w hole number elected may possibly be a greater check
than two-thirds of the members that may be present, and have gone so far as

to look over the journals of the legislature, to ascertain the number of members
usunlly absent.

If what they have told us be true, on ordinary occasions, the veto might be
of little use ; btit let us preserve it nevertVieless. h\ the time of faction, or
j.opular commotion, every member would be found in his seat, and it may then
be the means of saving the country.
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I I]old it not to be an immaterial amendment, for it goes to violate that ma?-

im laid down by all political writers, to separate the departments of govern-

ment, and guard tlie one from encroachments by the other—and tlie conse-

quent introduction of tyianny by the consolidation of all power into one

branch. Let us not with sacrilegious hands, prostrate those venerable princi-

ples for which our fathers fought and bled, nor demolish those columns in our

political fabric, which they liave reared.

In conclusion Mr. T. said, tliere were other views of this subject which it

would be proper and right to offer; but he waa aware that he liad already tres-

passed upon Uie tixne of the committee, and he would forbear to say any thing

more at present.

Mr. Van Di:sen. I had flattered myself, Mr. Chairman, that the Conven-

tion would have adopted tlic revisory power proposed by the .select committer^

witli the same unanimity witli which they determined, on Tuesday, to cxpnnge

the third article of the constitution, and to separate the judiciary from the le-

gislature. But in that expectation 1 liave been disappointed. Notwithstand-

ing the unanimous recommendation of the select committee, and the able man-

ner in which it has been supported, a powerful opposition to it appears to exist.

A proposition lias been made by the gentleman from Dutchess (Mr. Livingston)

which, from the respcctabilKy of the source from whence it emanates, the pre-

cedents W3 which it is foundeil, and the talents and character enlisted in its sup-

port, is entitled to the higliest consideration. I sliall, therefore, proceed to the

discussion, with all the brevity which the importance of the subject will admit,

and all the simplicity of wliicli I am capable.

In tlie coui-se of that discussion, the first question for our consideration, is,

whether it is wise and proper that a restriction of any kind sliould he placetl

upon the legislative power? On that subject it would seem that little doubt

could remain. Tbata clicck of some kind is necessary, is a principle that has

received the sanction, and been confirmed by the experience, of ages. A
large majority of the states in the union, in wliich, if the science of government

be not better understootl, its first piinciplcs arc certainly more faithfully regai'd-

ed than in any other country, have provided restrictions of this sort. In the

constitutions of tlic freest goveromeats in Europe, the &amc principle is adopt-

ed. It is conceded in both Die propositions before tlie committee.

The one impo^'s the restriction by requiring two-thirds of the legislature to

pass a bill which may have been returned ; and the other, by requiring not only

a majority of the members present, but a majoi'ity of all the members elected.

It would seem, t.hercfire, that on the general principle tiiat a restriction is pro-

per, we are all agreed ; ar.d tlie (piestion arises, is the amendment proposed 1)^

the gentlemaii from Dutcliess more desirable, and better adapted to pcrfornj

the otlice uitended, than the proposition introduced by the eommittce .= To ar-

rive at a just conclusion on this subject, it will be necessary carefully to con-

sider the design of such a check, and the advantages which are expected to re-

sult from it. Its object is, first, to guard against hasty and improvident legisla-

tion : but more especially, to protect the executive and jiidicial departments

from logislati\'e encroachments. With regard to the first of these objects—the

prevention of hasty and imjirovident legislation—the system of every free go-

vcrnraeat proceeds on the assumption that checks, for that purpose, are wise,

salutans and proper. Hence the division of all legislative bodies into distinct

branches, each with an absolute negative upon the other. The talents, wi.sdom,

and patriotistn of the representatives could l)e tlirown into one branch, and the

public money saved by this |)roeedure; still exjierience demonstrates tliatsucli

a plan tends alike to tlie destruction of public lil)erty and private rights. Thc}^

adopted it in Pennsylvania, and it is said to liave received the approbation of

the illustrious Franlibn ; but they found that one branch only, led to pernicious

oifects. The system endured biit for a season ; and the necessity of dillerent

liranches of their government, to act as mutual checks upon each other, was

perceived, and the conviction was followed by an alteration of their coiistitu-

tiou. The first step, then, towards cliccking the wild career of legislation, is

the organization of two brancheK of the legislature. Composed of different

materials, they mutually watch over the proceedings of each other. Aua
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h&ving tlic benefit of separate discnssions, their measures receive a more tho-

i-oug-irexaminatioa, which uniformly 1-cads to more favourable results. But

between these branches, as they are kinriretl bodies, it might sometimes happeu

that the same feelings and passions would prevail^—fecling-s and passions which

mig-ht lead to dang'eroas results. This rendered it necessary to establush a third

branch, to revise the proceedings of the two^ But as this revisory power haa

generally been placed in a small body, or a single hand, it is not vested with au

absolute, bat merely with a qualified,, negative. And our experience has prov-

ed that this third provision ag-ainst hasty and unadvised acts of the legislature^

has been satetary and profitaWe. The people of this state ha^e been in the

habit of looking at the proceedings of the legislature thus constituted, and they

have been accustomed to this revisory power. Their abjections have never

been that this revisory power existed, or that it was distinct from the legisla-

ture ; but they do complain that it is placed in improper hands ; in the hands of

persons not directly responsible to the people, and whose duty forbids all con-

nection with the legislature. I am one of those who fully believe in the force-

and efficacy of that objection.

Th(.^ council of revision was disposed of by the vote of Tuesday, and I coulcf

have wisbed that all further discussion on the subject of its merits or demerit*

had been dispensed witli ; but a different course has been pursued. From the

explanations of the cbairman of the select committee, the public would infer

that we voted for the abolition of the council of revision from feelings of deli-

cacy and tcndern&?5 to the judiciary and to shield them from anjust calumny.

Sir, my vote was not given from any such motive, I will liot vote for the abo-

lition of any article of the constitution out of kindness to any individual. I

should be ashamed to have my rote go fortli to my constituents upon any sucl*

grounds. The council of revision has not answered the purposes far which our

fathers intended it. This is the ground and motive upon which my vote was

given. I object ta the cotincil, a« being composed of the judiciary, who are not

directly responsible to the people. I object to it, because it inevitably connects

the judiciary—those who, with pure hearts, and souud heads, should preside

in tlic sanctuaries of justice, with the intrigues and collisions of party strife ;

because it tends to make our judges politicians, and because such has been

its practical effect. I am warranted by facts in making this objection. If

*5uch had not been the case, I should not have voted for expunging the third ar-

ticle of the constitution.

I highly esteem the honourable gentleman from OBcida, (Judge Piatt,.) who
yesterday tlioaght it his duty to raise a discussion upon the merits of the coun-

cil. I regret that he has done so. [Judge Piatt rose and stated, that that parft

of the subject was distinctly introduced by the gentieman from Dutchess, (Mr,

Livingston) and that he felt it his duty to reply. It was that gentleman who
iiad given ttiis direction to the debate.] Mr. V.vn Buken. I was not aware of

that fact, but it in no sense changes the character of what I feei it my duty to

say. No man on this floor is more averse to a discussion on that subjest than

I am ; but smce the example ha-s been set, I shall proceed. 1 respect the mem-
bers of the coancil of revision, and for their sakes, this debate shouM nevei-

have been introduced. It will become our duty to revise that part of our con-

stitution relating to the judiciary, audit is of vital importanse ty its members,

to preserve them free from prejudice.

Sir, have I not assumed the true ground which occasioned the unanimous

vote of Taesday, for separating the judiciary from the legislative department?

It needs but a slight view to shew that the operations of the council have been

such as I have stated. On this subject I will only call the attention of the com-

mittee to two instances. The first, is that to which the gentleman fiom Dutch-

ess yesterday adverted. I ask the convention for a moment to recur to that

lamentable occasion, when the hi^^h power of prorogation was exercised by the

executive, to check the torrent of corruption, which had set ia upon the legis-

lature, and which proved the wisdom and necessity ofsome constitutional check.

This proving ineffectual, every eye vras turned to the council of revision, to

arrest the progress of the measure about to be adopted. What was their

course ^ The bill wliioh h?A occabioncd that ''-trong exercise of wiwcr. was
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passed by the council, although there were not ivantingf in that council, mea
who were alive to the interests and the honour of tlic state ; the language of

the majority was, that the bill upon its face, contained no provision contrary

to the constitution, and that tlie legislature were the judges of its expedienc}^

Pursue (he subject fartiior. The scenes which passed within these walls,

during- the darkest period of the late war, cannot be forgotten. It is well

known thot the two branches of the legislature were divided; while in the

one house we were exerting ourselves to provide for the defence of the country,

the other house were preparing impeachments against the executive for appro-

priating money without law, for the defence of the state. But the effort was
unavailing. An election intervened, and the people, with honourable fidelity

to the best interests of their country, returned a legislature ready and willing to

apply the })ublic resources for the public defence. They did so. They passed

a variety of acts, called for by the exigencies of our country. But from the

council of revision were fulminated objections to the piissage of those acts

—

objections which were industriously circulated throughout the state to foment

the elements of faction. Beyond all doubt, at that moment, was produced the

sentiment which has led to the unanimous vote to abolish the council. J!he le-

gislature had exerted themselves in the public defence ; and the object of these

objections was to impress the public mind with a belief that their representa-

tives were treading under foot the laws and constitution of their country. The
[iublic voice on that occasion was open and decided ; and it has ever since

continued to EL-t in a current wide and deep against the council. In making
these remarks, I disclaim all personal allusion to the author of those objections.

1 entertain for him the highest respect. As a judicial ofDcer, he is entitled to

great consideration, and 1 should esteem his loss from the situation which he
iills, as a public calamity.

Mr. Van Buren again repeated his regret that this discussion had been called

forth, as the constifution of our judiciary is to be reviewed. But he could not

consent, in aboiishmg the council, to shed tears over its ruins, or pass an eulo-

gy on its character. By doing this, and by the course ofsome gentlemen's ar-

guments, we are mourning over our own acts, and preparing the public to dis-

trust our sincerity. We ourseivts are undermining what we ourselves have
done.

To return to the argument—That legislative bodies are subject to passion,

and sometimes to improper influence, is not to be denied. Their acts are fre-

fjueutly so detrimental to the public interest, that the united voice of the people,

calls for their repeal—a striking proof, if proof were necessary—that legislators

are but men, subject to all the infirmities and frailties of our nature. Tlia

cases cited by the gentleman from Dutchess (Mr. Tallmadge) are strong and

directly in point. They show, that the representatives of tlie people do some-

times err. They show aJso the necessit}- of preserving a controling j>ower

—

fAnd vvhai. is the consequence of placing such a power, xipon the footing recom-

mended, by the report of the committee ? It may suspend for a time the opera-

tions of the legislature. It may prevent the passage of a bad law, but never can
defeat the passage of a good one. If a good law be returned with objections,

it will come before the people, they will pronounce upon it, and return ie[)rc-

scntatives, who wiil insist upon its passage. If it be a bad one, the revisory

]iowev will be justified ; delay, therefore, for the most part, will be the only con-

sequence of the check, and that will be followed, by all the benefits of further

discussion, and a fuller understanding of the subject. But the advantages of

such a power, arc not confined to its exercise. I concur with my honourable

friend from Oneida (Judge Piatt) as to its silent effect. The advantages arising

from its silent and unseen operation, are doubtless greater than those arising

ficin an exercise of the power. A bare majority is not always an indication of

honest}-, or that a favourite measure is correct. Great weight of character and

(lowerfnl talents are often embodied in the minority. Many laws pass by a

bare majority ; but when tliere is a qualified negative upon the acts of the legis-

lature, the gentlemen of the majority, aware of this power, may be restrained

from passing many improper bills. I have no doubt but considerations of this

kind have iufluciiccd the cDuduct of legislators for years past. In every point
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ofvievr, whctlier from our own experience, or the experience of other states,

we discover this liability of legislators to act hastily and inconsideratelv. The
jndg-inents of most reflecting- men unite in the expediency of some check like
tfial proposed bj' the committee ; and when it can be productive of no other ef-

fect than to suspend the passag-c of a bill, and thereby enable the people to ex-
press their will upon the subject, it is to me, sir, matter of surprise, that so mucl\
hostility should be shewn to the report of the committee.

But, sir, the prevention of party legislation is not the only, nor the most im-
portant reason, why we are disposed to give this power to the executive. Our
government is divided into separate and distinct departments—the executive,
judicial, and legislative. And it is indispensable to the preservation of the sys-

tem that each of these departments should be preserved in its proper sphere
from the encroachments of the others. It is objected, however, to vesting the
power in the hands of a single individual, on account of t!iG liability of man to

the abuse of power. But an instance of the abuse of power thus confided, has
never existed, where it did not defeat the very object for which it was abused.

Distinct branches arc not only necessar3' to the existence of government, but
when you have prescribed tlieni, it is necessary that you should make them in w
great degree, independent of each other—No government can be so formed as

to make them entirely separate ; but it has been the study of the wisest and best
men, to invent a plan, by which they might be rendered as independent of each
other as the nature ofgovernment would admit. The legislative department is

by far the strongest, and is constantly inclined to encroach upon the weaker
branches of government, and upon individual rights. This arises from a vari-

ety of causes—In tlie first place, the powers of that department are more ex-

tensi\e and undcfinable than those of any other, which gives its members an ex-

alted idea of their superiority. Tiiey are the representatives of the people,

from which circumstance, they think they possess, and of right ought to pos-

sess, all the powers of the people. This is natural and it is easy to imagine the

consequences that may follow.

This is not all—they hold the purse strings of the slate ; and every member
of all the branches of the government is dependent on them for his subsistence.

You have been told, and correctly told, that those who teed men, and enjoy the

privilege of dispensing the public bounty, will in a greater or less degree influ-

ence and control tlicm. Is it unreasonable, or improbable, to suiipose, that

power, thus constituted, should have a tendency to exert itself, for purposes not

congenial v.'ith the true interests of the other branches of g-overnment ? The
gentleman from Dutchess (Mr. Tallmadge,) referred to some striking illustra-

tions of the conduct of legislative bodies, in this particular, which show that

power thus vested is too frequently abused. The case of Pennsylvania is en-

titled to our serious consideration. In 1783 they provided a board of censors

to examine into tlie proceedings of their legislature. Those censors, thoug-h

some of them had taken part in the proceedings of that body for years, pointed

out and reported a long list of legislative infractions of the constitution. In

1790 a Convention was called, which formed a new constitution. That body,

after full and deliberate discussion, inserted in their constitution that very ar-

ticle which has been reported as v/orthy of a place in ours. That Cor.vcntioa

Vt'as composed of the wisest and best men in the state, many of whom assisted in

forming the constitution of the United States. It contained Mifflin, M'Kean,
Addison, Gallatin, and a long list of other statesmen, distinguished for their ta-

lents, wisdom, and experience. The people of Pennsylvania, at the adoption

of their first con!;titution, did not believe in the principle for which I am con-

tending ; but experience soon taught them that tliey were wrong. The check
proposed in 1790 was adopted, and the legislature has since been been kept in

the line of their duty. In my view, the conduct of Pennsylvania affords the

strongest testimony in favour of adopting the course recommended by the com-
mittee ; and I cannot but believe, that if the proposition of the gentleman from
Dutchess (?vlr. Livingston) should prevail, New-York ^vould experience the

same evils, and be compelled to resort to the same measure?, to get rid of the

experiment.

10
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The gentleman from Dutchess (I\lr. L.) has referred us to Virginia, and deS'

canted on the number, ^visJoin, and iiitcg-rity of their statesmen, ftlr. Van Bu-
ren would assent cheerfully to all he had said upon that point. In that number
was included the political father of the stats, Mr. Jefferson. No man had more
experience in the government of that state ; no one had more fearlessly pointed

out the defects of their constitution. Unfortunately, it imposes no check upon
tJie legislative power ; their governor is elected by the legislature, and of

course, is but a creature of thai body. And, sir, (soid Mr. Van Buren)at this-

inoment it is a source of regret to the best statesmen of Virginia, that they

have no check. Mr. Jefferson, in his Notes on Vii'ginia, expresses himself"

thus :~

" All the powers f g-overnment, legislative, executive, and judiciary, result to

the legislative body. The conceuirat.ng lliese in the same luinils is precisely tlie

defimtioii of dcspo'.ic govenuiinnt. li will be no Hllevnuon hat 'hese powtr.s Will

he exeiciNed by a plurality ot hands, and not by u single one- O-ie huiuhed and
sevciity-thi'ec despots would suf«ly be as ojjpressive as one. Let (hose who doubt
it turn lljcir eyes on the republic of Venice. As little will it avad us llial ihey;

are chosen- by ourselves. An elective despotism was not tiie governn^ent we fougiit

for ; but one v/!ucU should not o;dy be founded on free principles, but in which the

powers of government siiould be so divided and bulanced among several bodies of

magistracy, as tiiat no one could transcend tiieir Icg-al limi s, wuhoul being elflc-

lually checked anil restrained by the o'.hers. For tins reason, llu»t convention

vviiich passed the ordinance of government, laid its fecundation on this basis, that

the legislative, executive, an ' judlciury deparunents siiould be separate and dis-

tinct, so JKit no person should exercise the powers of more tlian one of them at

1 he same time. Jiiit no dan-ier 7ca.i provided between these several poxuers. The
judiciary and executive members were left dependent on die legislative for their

subsistence in office, and son'.e of tliem tiir tlieii continuance in it. If therefore

the legislature assmne executive and judiciary powers, no opposition is likely to

be made; nor if made can be effectual ; because in tiiat case, tiiey muy put tlieir

proceedings in^o the fonn of an act of assembly, which wdl render them obligato-

ry on tlie other branches. 'I'liey iiavp accordingly in mnnij instances decided rights

which should have been lefi to jiidieiary controverKij ; and the direction of the exe-

cutive, during the whole time of their sessi(j:i,is becoming liabitual and familiar.''''

Here, sir, wc have the opinion and the complaints of this great man. The
legislature had usurped the power of all the departments. The people had de-

clared that those departments should be independent, but they deceived them-
selves byf trusting to parchment regulations.- And the gentleman fronn Dutch-
ess (Mr. Livingston) v/ishes us to go on, and in tlie same manner invest the le-

gislature with all the powers of the people.

But this is not all. That there may be no mistake in the views of this dis-

tinguished man, I think it proper to state, that in 1783, it was contemplated to

call a Convention to amend their constitution. Mr. Jefl'erson, with paternal,

solicitude for the interests of the state, framed a constitution, to be submitted

to that body. It maybe found' in the appendix to the Notes on V^irginia. It

contains a provision., declaring that the governor, two councillors of state, and
a judge of each of the superior courts, should be a council to revise all bills

passed by the legislature, and that a bill when returned by the council should

not become a law unless trco thirds of each house should concur in its passage.

Here, then, we have his deliberate' opinion, that an efficient check is necessary

upon the legislative power. And I have no doubt that should there ever be a

Convention in Virginia to revise their constitution, such a provision would be
one of the llrst to be adopted. But it is undeniably true, and so admitted by Mr.
Je/ferson, that Virginia is emphatically the land of steady habits, and although

there are many defects acknowledged to exist in their constitution, still their

reluctance to introduce a change, has hitherto prevented the call of a Con-
vention.

The gentleman from Westchester (Mr. Jay) has presented a long list of in-

stances where the legislature have encroached upon the executive, by concur-

vf-nt r'^jolutions; a strildng pr(<(>f of Itie truth of my remarks. And, sir, if yoti
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^jjrovide no clieck, tlie leg-islature can go on to strip the executive of all his

power. Then is it not neccssaiy, for (he well being- of government, to vest a

salutary check in some other department ? A contrary dixitrine, I am satisfied,

is dang-erous and absurd. In the constitution of the United states, and in se-

veral of the other states, you have a provision precisely similar to that for which

we are now contending-. Although ameuihnoiits to the federal conslitntion have

been proposed f>om almost every part of the union, still against that provision

we have never heaj-d a murmur. Tliat provision was avowedly copied from the

<:onstitution of jM-^ssachusetts, where its utility has never been questioned.

Maine lived under it for nearly forty years, and on being separated into an inde-

pendent state, has adopted the yame provision. The late Convention in Massa-

chusetts aftbrds one of the strongest evidences that a patriotic people can give,

•in favour of this provision. This Convention was composed of their wisest and

best men, selected without reference to party, and embracing a!n:!OSt the whole

body of the talents of that state. They were two months in session, and in the

•course of all their debates, not a word of complaint was uttered against this part

-of the constitution.

Sir, such is the superior force and influence of legislative power—such is tiie

reverence and regard with which it is looked up to, that no man in the commu-
nity will have the temerity, on ordinary occasions, to resist its acts, or check its

proceedings. I cannot illustrate this position more strongly than by a reference

to tlie constitution of England. There the executive is a branch of the legis-

lature, and has an absolute negative. Surrounded as he is with prerogative,

and placed far beyond the reach of the people, yet since the year 1695, no ob-

iection has been made by the king of Great Britain to any bill presented for

his approbation. Rather tlian produce the excitement and irritation which,

even there, would result from tliC I'ejcction of a bill passed by the parliament,

he has resorted to means which have degraded tho government, and dishonour-

•ed the nation, to prevent the passage of bills which he should feci it his duty

to reject. In the declaration of independence, in the catalogue of wrongs un-

^cr which our fathers had been suffering, one of the mo?t prominent was, that

the king had exercised his prerogative, and liad refused his sanction to salutary

ilaws. Gentlemen may therefore rest satisfied, tliat very liille danger is to be

apprehended oa this subject. There is, besides, a proposition to reduce tlie

term of service of the governor, f?ym three years to one. Is -it possible, then,

tiiat when tlius made immediately respoaiible to the people, there can exist any

well founded causes of alarm ?

I hope, sir, we shall adopt the report of the ccmmitlee, for these, and many
«t!ier reasons which I shall not tire tlie patience of the committee by detailing.

It is a common remark, that in alterations in government, people are apt to go

-from one extreme to the other. And, sir, arc not gentlemen now going upon

extremes ? We liave abciishedthe council of revision, and weakened the re-

visory power, and by t!ie amendment offered by t!ie gentleman from Dutchess,

(Mr. Livingston) we destroy it altogeiiier. True, the governor can return a

bill with his objections. But vvbat will it avail ? A bare majority can pass tlie

hill notwithstanding, and as his reasons will probably be those which the legis-

lature have already considered, can it be believed, sir, that his recommendation

will have any effect? (^an it be supposed tor a moment, that the members of

•the legislature v/ould to-day recxird their names on the journals in one way, and

to-morrow reoord them in adilfcrent -way ? And -will not the governor be ro-

Btraioed from excrcisi-ng that yjower, when he knows it is vain and idle ?

We have heretofore had ihc revisory power iu the hands of the judiciary and

-executive united; and now, because the people call for its separation, sh-ciU we
de&lroy it altogether? vShali we go to the otlicr extreme, and have no restric-

tion whatever ? I cannot perceive the benefits to result from such a course ; I

am persuaded of its impropriety. We have decided on abolishing the council

of revision, in a manner that will redound to our credit ; and I had tiattercd my-
self from tlie promptness witli which that decision was made, that the passage of

the amendment would have followed without opposition. Let us not agitate and

excite the fears of the community. They have expected an alteration of the

legislative check, but not an abandoiunent ef the principle. A. porlitxn of the
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people of this state, believe (ho council of rcvisioa to have been wisely ifistita*

ted, and of great practical utiliU. There are otlieis, wlio think a charig-e is ne-
cessarj', and that the juJiciary sliould liave no connection with the other bran-
ches of government. Adopt the proposition of the gentleinan from Dutchess,
and what will be the consequence ? You alarm those two great bodies of our
citizens, and hazard the rejection of your proceedings. If we would inspire the
people with confidence in our acts—if we would ensure their approbation—if we
would effect thoso wise and salutary amendments which tiie public voice and
the public interest demand, we should beware of vibrating to extremes, and
of introducing an innovatiuu so liazardous and unexpected, as that which we
are discussing.

Mr. Ki?.g. Although the subject has been ably discussed, I ask the com-
mittee to allow me to state, a little more at large, an important principle, which
no one denies, and on the right application of \rhich the question turns.

All admit that the source of our free government is found in the people, who
have established a representative republic, the powers whereof arc deputed to

agents, and are never exercised by the collective body of the people. Accord-
ingly the people by tlie constitutional act, have assigned to several great depart-
ments, such portions of power as under certain limitations, are deemed suffi-

cient for the purposes for which governments are founded.
The people reserve to themselves the appointment, directly or indirectly, of

all tlie agents, or deputies, by whom the government is to be administered, ta-

king themselves no direct agency in such administration.

Thus the constitution has established a legislative department who are to

make laws for the general welfare ; provided that the same be not contrary to

the limitations i?nposed on the law makers.
In like manner it has established an executive department, and a judicial dc'-

partmcnt : the one to interpret, and the other to execute thelaws.
Each of these departments' possess separate and independent powers, andean'*

not lawfully interfere with the duties of the other.

These powers arc not only separate and independent, but they all are alike
derived from the people, and created for their benefit.

The legislature is composed of deputies of the people : but they not more so

than the executive and the judiciary. It must therefore be an error to suppose
that the legislature are the people ; for the executive and judiciary in their se-

veral departments, may as well tiiink and caJl themselves the people, as the Ic-

g-islature within their department, ma^' consider and call themselves so.

The legislature and the executive are elected by the people for fixed peri-

ods, and at the expiration of their appointed terms, return to the people, wlio

rechoosc them, or elect others in their place. The judiciary is not elected by
the people, but appointed in the manner that tliey have provided by the con-
stitution ;—and instead of a short and fixed term, they hold thoir offices during
g'oou behaviour, or until a certain oge.

Tlie iegirihitivc department are the most numerous. They impose faxes, es-

tablish all salaries, including those of the other departments, and possessing

other groat pov/ers, are first in importance among the departments. They
moreover keep watch over them, and tor the misdemeanors of one, and flic

misbehaviour of tlie other, may prosecute, try, convict, and remove the execu-
tive and judiciary from oliice.

Kot only the greater power of the legislature, but also the superintendence

and apparent control wliich they have over the other departments, give them
a pretension to the iiighest rank. Their intimate communication witli, and
residence among, the people, also impart to this department great strength,

and naturally enougli inspire them w'lih more confidence in their own discre-

tion and Avisdom than is felt by any other department.

For these considerations, and in order to preserve a poise and balance be-

tween the great departments of g-overnuient, the people have b}' the constitu-

tion, established a body of magistrates called the council of revision, and given

to them pov/cr, and made it their duty, to object to bills passed by the legisla-

ture, in violation of the constitution, or of the public good. And no sucli bill'?

can become a law unless repassed by the legislature, by two-thirds of tho niem-
bers of each branch.
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The powers and duties of the council of revision are established b}- the peo-

>)lo, in order to superintend and control the acts of the legislature—Experience

has shewn that without such control, the legislature is too proue to overstep the

limits of their own powers, and to encroach upon, and in the course of time, to

swallovf up the leg-itimate powers of both the executive and judiciary.

It is not now fit,—it is too late, to enter into the reasons which have produ-

ced a g-encral ojiinion througtiout the state that the present council of revision

should be superseded ; the Convention having nnanimousbj voted to abolish it.

This opinion and vote, liave in no sort been influenced by any doubt concern-

ing the importance and necessity of a revisionary power, but from tlie convic-

tion that the judiciary should no longer be vested with any portion thereof.

The report of the committee proposes that the power heretofore vested in the

executive and the judicial departments, should henceforth be transferred to

the executive alone. The amendment of the member from Dutchess, while it

'assents to such transfer, proposes that the exercise of the power by the execu-

tive, should have no other effect than to require a majority of all the members

elected to the senate and house of assembly, (instead of two-thirds as hereto-

fore, of the members of the respective houses) to pass any bill to which objec-

tions shall have been made.
In favour of tiiis amendment, it is urged that a number of the stales have omitted

altogether to estaljlisli a revisory power, or have given to the objections of such

body, the power of requiring a majority of the wiiole members instead of two-

tlurds of those present, to repass a bill 'to which objections shall have been

made.
And that the vesting so great a power as the report proposes in the executive

alone, may make it too formidable, and seems to imply that a single individual

may possess more wisdom than a m.ajority of the legislature.

In respect to the constitutions of other states, it may be answered, that a plu-

rality of the state constitutions provide a partial negative, equivalent, or nearly

so, to that proposed by the report ; and examples niiglit be mentioned of the ir-

regular prococding-s of certain states where no power, or an ineiiicicnt one,

has existed, to check certain proceedings of the legislature.

The recent constitution of Connecticut, in which the revisionary power is

similar to that proposed by the member from Dutchess, is urged as an authori-

ty, and recommended to our imitation, lint, as has been suggested, it will be

recollected that Connecticut is not a large state—that her numbers are not

great, nor her territory extensive—that her ancient manners remain without

much alteration, and Iier j)opulation being unmixed, is without the coUisioa

which a population suddenly collected from diiTercnt quarters will present.

As respects the power of the executive, the object of phcing the same m
this department sliould be rightly understood. To exhibit the greatness or com-

parative importance of the executive can never be a motive with the people to

give large pov/ers to this department. But as very large powers are given to

the legislature which may be, as they have been, abused—the people for their

own security, and in order that the powers placed by them in tho executive and

judiciary may not be trampled on, will vest in the executive a power that may
be adequate to protect the people, as well as the judiciary and the executive

departments, against the irregular acts of the legislature.

It is tlicrefore for the safety of the people, and in order that the three depart-

ments of government which they have established, nsay be protected against

the unjust proceedings of the legislature, that this power is proposed to be

lodged in tiie executive.

It is not the man who may chance to be governor, but tlie people themselves,

who, through him, interpose their authority to check the irregularities of the

legi-.Iature.

Will it be cither respectful, or safe, upon such interposition, for the legisla-

ture to repass the bill to which objections shall have been made, by a bare

majority of all the members ? Will not such provisions prove inelTcctual, and
operate to draw the executive into contempt, instead of proving a checii upon
the irregularities of the legislature?

Thi-j 'v- P'-it a n?-7 quf^-lion. but ha=- been often in review; and the princi-
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pies, and exactly the same provisions, as are contained in the report before B^,

are contained in the constitution of the United States :—every part of which
was fully and carefully considered, and has been confirmed and adopted by every
state in the union. Though diihculties occurred in the first fannation of this

constitution, and mutual concessions were found necessary, yet the vesting in

the person of the president the power to object te bills, and requirmg the

consent of two-thirds of the members of both houses of congress to their af-

terwards becoming laws, Avas not matter of compi-oinise, but was consc;ited to

with as little scruple, and as great unanimity, as almost any other article of the

constitution.

The authority of the constitution of the United States, to which all the states

which may have different state constitutions, have unanimously consented, out-

Avciglis tliat of certain of the states, that, which from peculiar circumstances,

may have either omitted or diminished the revising power. Is ittlien fair tu say

there has been a diversity in opinions of the states, when in fact all have ap-

proved of the provisions of the report ?

The example of the United States seems to be more fit for our imitation than

that of any single state ; especially of one limited in territory, as well as in

numbers.
The slate of New-York is already a great state ; exceeding in its population

any other state in the union. Its territory is larg-e and fertile—its commerce
extensive, its manufactures respectable, and its wealth and resources not in-

ferior to those of any of her sister states.

If such be our condition, and such the government which we require at this

time, will not tiie future demand an equally vigorous one ? Will tlie simple

rules that may be useful and sulScieut in one neighbourhood, be adequate for

ihe government of this great state, v.lieu it shall have arisen to that elevation,

to which it is advancing with its mixed population, and its diversified interests.'

These arc considerations which call for provisions that shall prove sufficient

not only to maintain a due balance betiveen the powers of the great depart-

ments, but to protect the people from their united usurpation.

It is well to remember that we are called to act, not only for the present

(inic, but for futurity, and that what is p.assed, is in no other respect to be re-

garded, than that our experience should be united with our sober reflections ia

debating and settling the provisions which are to be proposed in amendment of

the constitution.

Instead of danger from the power proposed by the report to be vested in the

executive, is there not much reason to fear, that the power will be more rarely

nsed than it ought to be ?

Mr. Brooks. I do not rise to enter into a discussion of liie subject now
before the committee. It lias been already ably debated ; and my only object

is to give some explanation of the vote Avliich I am about to give. The honour-

able chairman of the committee, (Mr. Tallmadge,) to whom this subject was re-

ferred, has statrd, that the report of that commiLtee was adopted by them i<?!rm?-

mouslij.—That statement is correct ; sp far as it relates to the general subject

matter of the report; the object of which was to furnisli a substitute for the

lliird article of the constitution.

As to the abstract question of the extent of the power to be given to the exe-

cutive, the select committee v/ere not unanimous. Before I entered into the

deliberations of thai committee, I was opposed to giving to the executive tlie

jjower contcmplatod in their report, and proposed an aniendment. I have not

since discovered any p;ood reason for changing my opinion, and shall vote for

the ameiidrnent 'proposed bv the honourable member from Dutchess.

Mr. Tompki.ns, (the President.) He concurred fully, he said, in the pro-

positions laid down by the honourable member from Queens. It was true that

the people were equally represented in all the departments of government, tlic

legislative, executive, and judicial: and he concurred also in the propriety

and necessity of supporting and maintaining each in the full, safe, and inde-

pendent exercise of the power and authority delegated to them respectively by

the pcojjle.' But, as to the means by which this was to be done, he had forme-^l

a diifevent conclusion. Tiie reasons, by v,-hich his mind had been iuilucnccK

had led bim to a diiTcrent rcsnl!,.



THE STxlTE OF NEVV-YORX. 7^

How was this provision introduced into our constitution ? It iVas considerccl

by a majority ol" tlie fiamers of the constitution, that a veto, even qualified in

its character, placed in the hands of the executive alone, was an odious relict

of royally ; that it was unsafe and unwise to place it there; and that it was-

therefore that the chancellor and judges had been associated with him ; and
the reasons v/hy, even thus constituted, it had found a place in our constitution,

v.as owing- princijjally to the peculiar state of the times, and of tl;e country
,^

when it was framed. Our people had not yet been accvstomcd to self-g-ovcrn-

nient, and many of them retained stronp,- predilections for the forms and checks:

of tiie g^overnment under which they had hitherto lived. The Convention,
llierefoiO, thouj^ht it prurient, in sosne respects, to assimilate our ncvy govern-
ment to that. They were apprehensive, if they departed too widely from what
the people had been accustomed to, and introduced alterations and innovsytions

very glaring, that they would alarm the jealousy and prejudices of some who
were otherwise well disposed to the cause of freedom, and particularly some
rnen of pronerfy and influence. A check, such as was contemplated by the

report of the committee, he considered unnecessary. There can be no use for

a veto on the passing of laws, but to prevent violations of the constitution ; and
for this purpose vour judicial tribunals are sufficient. If laws, encroaching
on the indei)endcnr^e of the executive or judicial departments, should be
enacted, or such as violated any private rights, they would be void, and it would
fee in the power of the courts to declare them so.

The constitution, as framed in 1777, had been a great blessing to the state;'

and for a time, it had proved sufficient for the beneficial purposes of govern-
ment. Its defects had been gradually unfolded by experience, and a change
of circumstances ; these defects had become more and more manifest from the
collisions and conflicts of party ; and the time hnd arrived when it vvas expe-
dient and proper that the people should mount their legitimate thrones, take
the power in their own hands, and expunge from the constitution its imperfec-
tions and impurities.

We have been frequently and truly told, that the departments of govern-
ment ought to be kept separate ; and, from the correctness of this principle, a
very strong argument against the judges being members of the council of re-

vision, has been derived ; because, as members of that body, they constituted

a part of the law-making power. Why, then, transfer this reto to the exe-
cutive alone ? Is it not as dangerous to blend the executive and legislative

bronfehes together, as to blend the judiciary with the latter ?

The framers of our constitution meant, as he believed, to limit the veto of
the council of revision to constitntional objections. This must appear obvious,

as well from the language of the constitution, as from the fact that the chan-
cellor and judges were constituted members of that body; they were placed

tiiere because the terms by which they hold their offices render them an inde-

pendent body ; but more especia'ly, and principally, on account of their sup-
posed legal acquirements, and that they, therefore, would be most capable to

judge of the soundness of constitutional objections. Another reason for be-
lieving that the framers of the constitution meant thus to limit this power, was
the information he had received from those who had been m;mbers of that

Convention. A different construction had indeed been given to this article of

the constitution, and that the council of revision had the right to object to

laws which they might deem inexpedient and contrary to the public good ; and
it was the consequences which had grown out of this construction, which had
alarmed the people. The council had now in fact become a third branch of

the legislature, with a control equal to two-thirds of all the representative

branches ; and it was, therefore, that its abolition has so loudly been called for.

In speaking of the conduct of that body, he did not mean to allude to recent
years or any particular members ; he had reference to their condu.^t for a

great many years past, and implicated himself among others who had belonged
to that body ; he liad been a member of it for three years as a judge of the

supreme court, and ten years as governor of the state ; he had in common with
others probably mingled political considerations with the proceeding's of that

body, without being conscious of it. He was willing to take upon himself a
fttJI share of blame, and acknowledge an equal share of fiailty with others.
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This latitude of coiisiruction having- been given to this po-.vor, it early began
to mingle with the political concerns of the state. There has been no instance

in tiiirty years past, where party has made its ap{)carance in the two houses of

the legislature, but what it has also been seen in the council of revision.

The fii'st instance he should notice, where devotion to party had marked the

conduct of that body, was in relation to a law for taking- a census of the people

of this state ; it was many years since, but he did not recollect precisely how
long-. A majority of tlie pcojjle of the western district were at tliat time in fa-

vour of the then dominant party; its population had increased infinitely more
rapidly than in the old parts of the state. The party in power not deeming-

themselves perfectly safe, was desirous of strengthening their interest by in-

creasing the representation from that district ; and this could only be done by
having a census first taken on whicli to make a new apportionment. The con-

stitution provides that a census shall be taken once in seven years ; this peri-

od of time had not elapsed since tlie last census ; and the question arose whether
a new census could be taken before the termination of the sevC'» years ; the le-

gislature passed a bill directing the census to be taken, and the council of rcvi-

aion, when called upon to revise this bill, said that the constitution made it im-

perative to take a census once in seven years, but did not pro'.iibit its being ta-

ken oftener ; but llwt the legislature might., if theij thought proijer, direct it tu be

ifiken even/ year^ at any periods Avitliin that time.

That article of the constitution which provides for the election and distribu-

tion of senators, empowers the legislature from time to time to divide the state

into sucli other districts and counties, as they sliould deem proper, and accord-

ingly, for many years afterwards, and subsequent to the amendments of 1801,

the legislature, without objections on the part of the council of revision, did.

alter tlie districts and counties from time to time, without reference to the pe-

riods of taking a census. But, on a subsequent occasion, and he believed in

1009 or 10, it was proposed to alter the bounds of the four grcat districts, or

some of them ; and although it had before been conceded in practice, that

these districts might be altered at any time, and did not depend on the taking or

not taking a census, yet because the alteration then contemplated, excited higli

partv f.jelings, and was supposed to operate against the interest of the parly to

which a majority of the council of revision were attached, they returned that

bill rvitli the objeetion that no alteration could be made at any other time than

immediately on the return of a ceiisug.

But another and more alarming instance of encroacliment on the part of

this body, (the council of revision) was in lor2. The legislature passed a law

providing for the payment of the two additional judges of the supreme court, if

the c:ccntive and council of appointment should appoint them. Tlie council

of revision objected to the bill. The objections they returned, were read by

Mr. T. and are as follows :

Because tlie constitution having recognized the supreme court, in its organiza-

lion and powers, ;is existing under the colonial govertimcnt, cU'nvcd from ihuse ut'

llie Eii'.clis!i cnmipon law courts of king's bench, common j)leas and exclieqiicr, in

none of wiiich courts, colonial or English, have llie number of judges at one limt;

exceeded /"tie, has thus imperatively lixed the number as the common law maxi-

mum ; incaj)able of being exceeded but by an express act of the legislulnre, in

conformty to liie declaration of tl;e conslitution, that such parts of tlie commcn
law of England as composed part of the I;tw of the colony, should be and con-

tinue the law of tlie land; subjeci to such alterations and provisions as the legis-

lature of this state should from time lo time make concerning the same.

By this they in fact assumed upon themselves the right to control both the aji-

pointing and legislative powers. The executioji of the laws was entrusted to

the executive, lo v/hom, subject to the veto of a council of revision, and the

j-efusalof the legislature to appropriate the pay of judges, it appropriately be-

longed. But the chancellor and judges ia the conncit of revision,' as appears

by the objection and the \-otc \\\w\\ it, were determined to arrest the constitu-

tional authority of all the other branches of the government, and thus in ellect

10 add to their powers. u.!re?.dy enormous by latitude of construction, the more
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tlanj^crous control of their own number, unless two-thirds of the whole legis-

lative representation of thie state could be obtained to counteract them. It was
at a time, too, when the state was convulsed by party spirit, when the attention
of the people was diverted from other subjects by the discussion and agitation ;

ivhen the prorogation of the legislature and the imputations of bank specula-
tion and corruption absorbed their undivided attention ; and it was therefore be-
lieved and avowed in the council, that this was a suitable time to take into their

own hands and control the limitation of the number of judges, and of cours<*

members of the council of revision. The reasons they assigned, no one will

now contend had any weight in them ; they were in fact trifling, and insulting

to the good people of this state. What ! the common law of England limit the
number of judges of the supreme court of this state under its constitution ?

But even this reason was not founded in truth, the common law does not in Eng-
land place a limit on the number of their judges, and this was made to appear
to the members of that council of revision, by referring them to the opinion of
judge Blackstone in his commentaries, that there even it depended on the ex-
ecutive authority alone. Bnt again, if the common law of England had put a
limit to the number of the judges of their respective courts, that was not and
could not be applicable to us. In our supreme court was united, as the ob-
jection itself admits, the power and jurisdiction of several of their courts.

It was in consequence of these and various other extensions of authority and
control on the part of this body, that they had become an alarming aristocratic

branch of the government, and had lost the confidence of the people. It is for

these reasons, and numeroiis other acts and usurpations of the same character
that might be assigned, and not for the reasons assigned by the chairman of th(i

select committee, that he had voted to abolish this dangerous feature of the con-
stitution.

If this state of things were to exist for an indefinite period ; if the judges re-
tftincd their present tenure, and irresponsibility to the people ; ifthey preserved
the control and destiny of our citizens in life, liberty, arid property, in their ap-
propriate judicial department, and in the court of the last resort ; iftheycon-
Tiuued to mingle, in their capacity of members of the coiincil of revision, in the
party dissensions and collisions of the day ; and were guided by party considera-
tions in the decision of the great political measures which had agitated the com-
munity, as they had invariably done for rnan}' years ; if the construction they
hud established, of giving to themselves the entire powers of legislation, except
m originating bills, to the controling both branches of the legislature to the
t?xtent of two-thirds of the whole representation of the state ; if they should be
tolerated as they had been in the limitation of their own number ; he would
venture to predict, that the era was not far distant, when the judiciary and its

satellites would scale the ramparts of the constitution, and not only subjugate
other dcpartmehts of the government, but prostrate the liberties of the good peo-
ple of tJiis state, for whose freedom and safety it was reared.

lie had a high respect for the judicial tribunals of the state, and could with
sincerity avow, that with a more enlightened, upright, and dignified body he had
never been associated, than the judges of the supreme court in their appropriate
Sphere ; but he could allege with equal sinceritj', that he had never been placed
in a body more devoted and firm in party, and political controversies, when
ihcy manifested themselves in legislative proceedings. He therefore desired to
preserve their judicial purity by abstracting them wholly from legislative and
political concerns, and devoting them solely to the interpretation and enforce-
ment of the laws enacted by tlie proper departments.

It was not the fault of the judges that they had become involved in political

concerns, and had mingled with the party contests which had agitated the state

for tlie last thirty years. It v/as their situation as members of the council of re-
vision, which had dragged them into these contests, and had made them parti-

zans in them.
The object of the prorogation had been in some measure misunderstood by

the gentleman from Otsego. The conduct of members ofthe council of revision,

had more influence in producing that measure than the honourable gentleman
supposes. An auxiliarv cause was the prevention of the appointment of tflcc

11
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additional judges of the supreme court then contemplated. The appomtment

ofthese judges was zealously urged for the purpose of acquiring a majority in

that body friendly to the party in power, and for the special purpose ofprevent-

ing the passage of a particular law incorporating a bank in New-York. He
feared, at the time, that a measure of this kind would prove fatal to the best in-

terests of the state, by increasing the number of judges for temporary and par-

ty purposes ; aud, therefore, determined to risk the consequences, as regarded

himself, and to prevent the adoption of that measure ; and it was partly to ar-

rest this scheme, that he took upon himself all the responsibility, and subjected

himself to all the odium that might follow a step calculated to excite so much

feeling and resentment, as a prorogation of the legislature.

He was not, he said, opposed to a negative on legislation, but could not con-

sent to place it in the hands of the governor alone. Ifother men could be as-

sociated with him, with a stable tenure of office, respectable for talents and in-

formation ; and who were not liable to the same objection as were the present

constituent members of the council of revision, he should be decidedly in fa-

vour of such a negative. The opinion of Mr. Jefferson, which had been read

from his Notes on Virginia, so far from sustaining the gentlemen in the infer-

ence they have drawn from it in favour of clothing a single individual with the

power, was in corroboration of vesting this power in a tribunal, in which the

governor should preside with learned, permanent, and independent characters

associated with him. It was not proper to confide it to the governor alone, be-

cause he might not always be a professional man, or acquainted with the in-

terpretation and construction of statutes, treaties, or constitutions, and there-

fore not the most competent to judge whether bills did or did not infringe

the constitution, or cardinal principles of government.

It is said that legislative bodies are liable to act hastily and unadvisedly.

"Why more precipitate than the governor ? Senators are elected for four years,

and the governor for three only, and a committee have already reported in fa-

vour of even a less term. Has a governor, as such, more wisdom than he.

would have as a senator ? It appears by the statement made by the honourable

member from Oneida, that the governor, fortified by the wisdom of the whole

judiciary, has made more hasty and unadvised objections in proportion to the

number of bills objected to, than have the legislature passed unadvised bills in

pro])ortion to the number they have passed. A man's sense and intelligence

did not depend upon the title'or dignity of office, and he could not be supposed

more likely to act hastily and unadvisedly in one office than another.

The conduct ofmen depends upon their heads and hearts, not their stations;

if the former be correct, the people have nothing to apprehend from them in

anv station ; but if these be bad, the people have every thing to fear from thent

in "every office. He could not see the argument drawn from the precedent in the

iJnited States^ constitution, in the same light with the gentleman from Queens.

That was a constitution which had grown out of a compromise of conflicting in-

terests, and tlierefore it ought not to be considered that its provisions were all

such as commanded the assent and approbation of all. Would several provisions

of that instrument have been incorporated, had New-York alone been repre-

sented in that Convention ? Certainly not. Besides, the constitutions of the

states then represented, l)ad been formed at the moment of emerging from

colonization to an arbitrary government, and which had therefore generally

lucorporated this feature in their state constitutions ; and it was natural, that

Avitli no otlier examples or experience before them, they should make the con-

stitution of the union comport in this respect with their own state constitu-

tions!

Ma.. Vax Vechtf.n. Tlie injurious deduction against the council of revi-

sion, which has been drawn by some gentlemen from tlie unanimity of the

Convention in favour of the resolution for its abolition, seems to render it ne-

cessary, for tliose wlio do not assent to that deduction, to state the reasons for

their v'otc— I shall therefore briefly give my explanation on the subject.

I did not vote for the resolution from motives of courtesy to the judiciarvy

because the duties of the council are of an unpleasant nature, and the judicial

mambers desirous to be released from them. It docs not accord with my views
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of propriety, to exonerate public functionaries from important duties on the

ground of personal accommodation.

Nor did I vote for the resolution because I disapproved of the judiciary being

charg-ed with the duties assigned to the council. On the contrary, I consider it

a wholesome provision, calculated to give to the qualified negative, on the law-

making power, a sure and salutary operation. This opinion is justified by our

experience since the establishment of the constitution, as the gentleman from

Oneida (Mr. Piatt,) has clearly shown. Nay, the legislature, by an almost

uniform acquiescence in tlie objections of the council, lias recognized tiie wis-

dom of its proceedings.—For, of one hundred and twenty-eight cases in which

bills have been objected to, there are only seventeen in which the abjections

did not prevail.

My only reason for agreeing to abolish the council, is because the firm and

faithful performance of its duties, on some occasions, has produced great party

excitements, and much clamour against the judiciary. Such clamour, stimulat-

ed and extended by the exertions of a powerful party, may, in a degree, impair

the confidence of the public in the rectitude and impartiality of the judiciary.

Party spirit is not likely very soon to subside in this state—There appears,

therefore, to be no other course for preserving entire confidence in the judi-

ciary, than to remove from it the duties of the council. This impression has

turned my vote in favour of the resolution for its abolition. But when that re-

solution was unanimously adopted, I did believe, that the organization and

proceedings of the council had no connection with the substitute reported by

the select committee for the third article cf the constitution, or with the modi-

fication of that substitute moved by the ge.itleman from Dutchess (Mr. Living-

ston.)

It seems, however, that other gentlemen think differently ; for the wisdom

of its organization, and the merits of its proceedings have occupied much of

the time of the committee during the present discussion. It will, therefore, not

be deemed improper in me, to notice some of the remarks which have been

made on these subjects.

The gentleman from Otsego (Mr. Van Buren,) considers the organization of

the council abjectionable, because the judiciary is independent of the people.

The force of tliis objection, I must confess, does not strike my mind» It ap-

pears to me that the independence of the judiciary gives to the restraining pow-

er, on hasty, intemperate, and irregular legislation, its greatest energy : and

the wisdom, sound discretion, intelligence, and weight of character appertain-

ing to the judiciary, combine public security with energy in the council.

The gentleman from Richmond (Mr. Tompkins,) seems to admit, that here-

tofore, when the state was in a great degree exempt from the violent agitations

produced by the ardent collision of political parties, the operations of the coun-

cil were salutary—but he alleges that during many years last past, its proceed-

ings have sometimes been directed to subserve party purposes ; and he has ad-

ded the grave charge of usurpation against the council.

The first allegation I appehend is levelled, nat so much at the wisdom of the

organization of the council, as at the individuals who composed it—for the gen-

tleman should remember, that it is not the fault of the constitution, if public

functionaries misuse their power. It is to be feared that the baneful influence

of party spirit has not unfrequently been felt in every department of the go-

vernment, and according to the gentleman from Dutchess (Mr. Livingston,)

this is no evil, for he seems to hail its existence as the genius of republicanism.

Is it, then, surprising, that when party jealousy was wide awake, and the ex-

ercise of the objecting power by the council, created obstructions to party

views and measures, the purity of the motives of its members, (who are men of

like passions with ourselves,) should be suspected by the supporters of such

views and measures—for jealousy naturally begets suspicion, and suspicion in-

clines the mind to the belief of what we suspect. But is such a belief evi •

denee ? Does it prove that any member of the council has ever been influent

ced by party motives when performing his duty in that department? The ob-

jectiojis of the council, and the reasons assigned to support them in every

case, are on record ; and to tlie record we should locli for the eridgnqe by

TTkich its members arc to be judged.
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The charge of usurpation made by the gentleman from Riciiinoiid, (Mi-.

Tompkins,) rests upon an assertion, that tlie objecting power of the council is

limited by the constitution, to bills inconsistent with the spirit of that instru-

ment. If he be incorrect in his opinion on that point, his charge of usurpation

is manifestly unfounded, Wl>at is the language of the constitution on this sub-

ject. " Whereas laws, inconsistent teith the s.pii'it of this canfttitution, or ivith the.

public good, may he hasiilyand unadvisedlypas&ed: Beit ordained. That the go-

vernor for the time being, tlic chancellor, and the judges of the supreme court,

tV:c." Does not this language extend the objecting power of the council to

bills which may be deemed inconsistent with the public good, as well as to bills

inconsistent with the spirit of the constitution ?

Again. What has been the practical construction of the constitution from

the time it v/ent into operation down to the present day ? Tlic gentleman from

Oneida, (Mr. Piatt,) has shewn, that the council has uniformly applied its oh-

iecting powers to batli description of bills. Was this an usurpation ? Is not

usurpation, by any of cur public functionaries, an offence of a high and alarm-

ing nature * "^Vhcrc were our patriots and sages of the revolution, when this

daring usurpation commenced? Were they absent, or asleep at their posts ? Nay,

where have the champions of the constitution, the faithful watchmen of the ma-

jesty of the people, been, duiing its continuance ever since? Were they, too.

absent, or asleep at their posts, tliat the flagitious usurpers have not been brought

to condign punishment ? Tiic simple truth is, that this complain*, of usurpation,

if well founded, would cast an indelible reproach upon our wisest and best men,

as well as on our most clamaurous patriots, lor remissness—for tame and ser-

^'ilc acquiescence in a system of profligate usurpation. Is any gentleman, who
bears me, willing to take such a reproach upon himself?

I will novp pass on, to offer a few remarks upon the proposition reported by

the select committee, and the amendment of the gentleman from Dutchess,

which are the proper subjects of discussion. The merits, of both the proposition

and amendment, have been so ftiUy developed, that I shall content myself with

stating concisely, my reasons for ])referring the former.

It seems to be agreed, ou all sides, that it is wise to place a qualified iTegative

on the legislative power, samev.herc.—The select committee propose to give it

to the executive solely, in tlie same manner that it now resides m the council

of revision. The amendment offered, proposes to give a majority of the memi^

bers, elected to each brancli of the legislature, the power of passing a bill, any

objections made thereto notwithstanding.

I do not agree to the amendment ; because, 1st, The objecting power wiU
be materially weakened by vesting it in the executive alone, and the amend-

jnent will enfeeble it still more. For it is. not probable, that when a majority

of both legislative brandies have passed a favourite bill, they will permit it \<'

he defeated by the single negative of the exccutiv-e. 2d. In case any consider-

able number of mnndjers slionid be absent ivhen a bill is returned with objec-

tions, it may not be practicable, at all times, to obtain a constitutional decisiou

upon the objections, without some delay and inconvenieace.

Having decla,red myself in favour of the proposition reported by the selec

committee, it behoves me to rep)}^ to some of the objections which have beea
urged againi^t it.

The gentleman from Richmond says, that the judiciary possess competent

power to set aside unconstitutional laws, and that he is willing to repose himself

on that power for safety. But he seems to have forgotten that the judicial pow-,

rr operates correctivel3', and cannot be called into exercise until a law is in

operation—until wrongs have been committed under it, and the sulTerer presents

tiis case in due form to a judicial tribunal for decision, and that in the mean
time, great mischiefs may result from tlie operation of unconstitutional laws.

Again. The judicial power cannot reach the evils of hasty, unadvised, and

pernicious laws, wliich do not conflict with the letter or obvious spirit of thf>

constitution. The propasitiou of the select committee creates a preventive

poM'er against the passage of such hiws, wliich includes unconstitutional liiws

^IsQ, Is this not dcsij-ablc ? Is it not wise to provide a rea^oQitblc gaari*
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a'^ainst the passage of unwholesome laws of every description ? Is it a sound

objection to sucli a guard, that the judiciary has competent power to arrest

eventually the operation of an unconstitutional law ? I appreliend not.

The gentleman from Richmond supposes that the wisdom and virtue of the two

Ijouses of tlie legislature, elected as the members are, by dilferent classes of

electors, affords adequate security for deliberate, and ivholesome, and wise le-

f^-islation. If his supposition be correct, the additional security of a qualified

negative, vested in tlie executive, cannot operate injuriously—For tlie wisdom

and virtue of the legislature will not be impaired by requiring it to re-examine

any bills whicli it has passed, with the aid of the additional lights which the

objections of the executive may furnish.

Again. Can any gentleman determine how long the present distinction, as

to the qualifications of electors, will be preserved .'' Should that distinction be

done away, the argument derived from it will fall to the ground.

It is further objected, that the qualified negative of the executive may de-

feat tlie passage of salutary laws. I conceive, sir, that the power of doing

good includes the power to do evil. The validity of the objection depends

therefoi-e on the probability of danger that the power will be abused—Is there

Rood ground to apprehend that the executive will abuse the objecting power ?

The opposers of this proposition tell us, that full confidence may be reposed

in the wii-dom and virtue of tlie legislature, because the members depend on

the will of the people for their seats. And is not the executive chosen by, and

therefore equally responsible to, the people ? Does the theory, or practical

operation of our government, justify a belief, that the people have less regard

to wisdom and virtue in the choice of their chief magistrate, tljan in the selec-

tion of their senators and members of assembly ? Surely not. Then let me
ask whether it is a reasonable presumption, that the collective wisdom and

virtue of the legislature will be diminished, by adding to it the wisdom and

virtue of the executive in the mode proposed, and for the purpose contempla-

ted by the select committee ? It seems to me that the reasoning of gentlemen

against the proposition, is palpably fallacious and incongruous. The only solid

objection, in my opinion, to placing tlie objecting power in the executive, is>

that it will not be exercised so often, nor with so much firmness and effect, as

the public good may require..

Again. If the sense of the people on this subject is to be regarded, "we have

their sense in favour of a qualified negative explicitly declared in the Convention

of 1777, and virtually reiterated in the Convention of IBOl, by adhering to the

third article of the constitution, by which the council of revision was instituted,

]Vay, we have the testimony of the United States, in favour of the proposition

of the select committee, corroborated by the separate and concurring testimo-

nv of many individual states, and by the approbation of the most cnliglitened

and distinguished statesmen throughout the union.

Hut I will not trespass longer upon the indulgence of the committee. I give

a decided preference to the proposition of the select committee, and therefore

ahall vote against t'le amendraeut offered by the gentleman from Dutchess.

iiis. Tallm^dgk rose to explain. lie said, when the gentleman from 0(-

seg(} (Mr. Van Burcn) iiad the floor, he did not correct an error into which he

liud fallen, because he expected to reply. The gentleman from Ixichmond

(Mr. Tompkins) having fallen into the same error, it became his duty now fa

fxplain.

Mr. T. said it was imputed to him., that heliad declared that the select com-
mittee had made their report to separate the judiciary from the council of re-

vision, upon grounds of kindness to tlie judges, and a belief of the uniform cor-

reclncss of the conduct of those men. lie said he had made no such dcclara-

liou. It would 1)0 remembered, that the gentleman from Delaware (Mr. Root)

iiad declared on the lloor, that the report to separate the judges had been madq
by tlie committoe, upon tlie g-roundof the maiconduct of the judges, and the

just odium wljich luul attached to (heir characters. lie could not, as ciiairman,

admit, by his silence, sucli motives to be attributed to tlic committee, or to him-

self. In reply to the charge of corruption in the judges, lie did declare, thvit

no such consideration influenced the committee—tliat they had been influenced

^jy I'.ic great nndknoivn nrincipies of gorernmfat, lo provide a separation of
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the judiciary and legislative poivers. He had expressly disclaimed any expres-^
sion in regard to the individuals. He had declared that it was intended to write
no " inscription" either upon the living or the dead—and then, and as pointing
out the benefits resulting from the separation, he had said it would serve to dis-

connect the judges from politics—shelter them from imputations, and be a kind-
ness to them. In the performance of his duties in this Convention, he should
not allow his opinions of men, or the virtues or vices of any incumbent of office,

to influence his course. He felt that he was called to legislate on great princi-
ples, for the good of ourselves and for posterity, and not with regard to individu-
al cases. He thought he had before been sufficiently explicit.

Mr. Radcliff had hoped that the report of the committee would have been
adopted with the same unanimity with which the resolution for abolishing the
third article of the constitution bad been passed on Tuesday. But there was
now, he perceived, little hope of it. From the turn the discussion had taken,
he thought further examination necessary—particularly with regard to the pre-
cedents which had been cited from other states. He" moved, therefore, that
the committee rise and report.

The motion prevailed, and the Convention adjourned.

FRIDAY, SEPTEjlIBER 7, 1821.

The session was opened by prayer by the Rev. Mr. Mayer. The President
took the chair at 1 1 o'clock, when the minutes of yesterday were read and,
approved.

Mr. SnRi.DON, from the Committee who were directed to enquire whether
any, and if any, what alterations are necessary to be made in tbat part of the-

constitution of this state which relates to the executive department, reported :

That tlie following amendments ougbt to be made and substituted, instead of
the irUi, 18th, and "9 h ariicles of said consutution.
And this Conveniioii doth fin-ther, in the name and by the authority of the peo^

pie of tliis state, oidain, delermine, and declare, that the supreme executive power
and authority of this state, sliall be vested in a governor, and that statedly once
in every two years, and as often as the seat of government shall become vacant, a
freeliolder, who shall have been fourteen years previous to his election, a citizen of
the United Stales, and who shall iiave resided in this state five years next and im-
mediately precediP.<r his election, unless he shall have been absent on public busi-
ness of the United Scales, or of this state, and who shall have attained the age of
thirty-five years, sli:ill be by ballot elected governor by the electors qualified to
vote for the most numerous branch of the legislature; wliicii election sliall always
be held at the times and places of ciioobing representatives in assembly for each
respective county; and the person having the greatest number of votes wiihin the
state, shall be governor thereof, who shall be eligible to said office not exceeding
eight years out of ten.

That the governor shall continue in office two years ; r.nd sliall by virtue of bis.

office be general and commander in chief of all the militia, .and admiral of the
navy of this state ; thai he shall have power to convene the senate and assembly^
on extraordinary occasions; to prorogue them from time to time, provided such
prorogation shall not exceed sixty days in the space of any one year ; and at his

discretion to grant reprieves and pardons to persons convicted of crimes, other
than treason or murder, or crimes punisliable with death ; in which he niay sus-

pend the execution of the sentence, until it shall be reported to the legislature at

their subsequent meeting; and they shall either pardon or direct the execution of
the criminal, or grant a further reprieve. And it shall be the duty of the governor
to report .innually to the legislature the names of the persons pardoned ; the

crimes, the time when convicted, before what court, and the reasons for granting
such pardon.

That it shall be t!ic duty of the governor to inform the legislature at every ses-

sion, of the condition of the state, so far as may respect his department ; to recom-
mend sucli mattors to their consideration a.s shall appear to liint to concern its goOt^
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government, welfare, and prosperity ; to correspond with the government of other

Slates, and of the Uniied States ; to transact all necessary business with the officers

of (government, civil and military ; to take care that the laws are faithfully exe-

ciUed 10 the best of his ability; and to expedite all such measures as may be re-

solved upon by the legislature.

That ihe governor shall at stated periods, receive for his services a compensa-

tion, which shall neither be increased nor diminished during the term for which

he shall have been elected.

The report having been read,

On motion of Mr. Sheldon, it was committed to a committee of the whole,

and ordered to be printed.

Mr. Fairlie, from the committee on the rules and orders of the Convention,

reported one or two amendments ; which having been explained by Mr. Spen-

cer, were, on motion of Gen. Root, ordered to lie on the table.

THE COUNCIL OF REVISION.

On motion of Mr. Tallmadge, the Convention again resolved itself into a

committee of the whole, on the unfinished business of yesterday—Mr. Shel-

don in the chair.

Chancellor Kent. I do not rise to take any further part in the debate on

the question now before the committee. I have already expressed my opinion

in favour of the amendment as originally reported, and I do not apprehend it to

be requisite, in the due discharge of my trust as a member of this Convention,

that 1 should enter into altercation with members whose views on the great

points in discussion should not coincide with my own. I shall endeavour on ev-

ery question of moment that may be agitated in this house, to deliver my sen-

timents with brevity, and deference to the judgment of others, but at the same

time with frankness and freedom.

My object at present, is, to correct some mistakes iato which I apprehend

the honourable the President inadvertently fell yesterday, in his observations

upon the proceedings of the council of revision, during the period that he pre-

sided in the administration of the government. He was pleased to indulge in

some observations upon the council in which the official character and conduct

of the members of it were implicated. He observed that the council in their

votes upon bills tliat were submitted for their revisal, partook of the political

feelings and character of the political parties that at the time divided the two

houses^of the legislature, and that the same line of distinction that had marked

the partie^i in the legislature in the passage of bills, uniformly marked the de-

cisions of the council. He was pleased to say that he himself had equally felt,

and acted, and voted, in the council, under the same political impulse, and had

partaken of the same infirmity. To justify his remarks, the President referred

to the case of the bill of the 14th of March, 1809, for apportioning the repre-

sentation in the legislature among the four great districts, which the cofuncil re-

turned with objections ; and to the bill of the 3d of November, 1812, providing

for the appointment of additional judges of the supreme court, and which the

council also returned witli objections. Those two bills, I understood him to

say, had passed the legislature upon party grounds, and had been objected to in

the council upon the same ground ; and the line of party distinction in the two

houses upon these bills had been as distinctly marked by the votes of the

council.

I was very well pursuaded at the time, that the honourable the President was

in an error, and that the charge was entirely without foundation, but that the

truth in respect to those cases might be perfectly ascertained, I have had re-

course to the records of the council of revision ; and I find tliat to the first bili

I had the honour to submit to the council some objections, and that after a

full discussion, the objections prevailed by the following division in the

council

:

For the objections—Chancellor Lansing, Chief Justice Kent, Mr. Justice

Thompson, Mr. Justice Van Ness,
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For the bill, notwilhstanding' the objections—The Governor, Mr. Justice
Spencer, Mr. Justice Yutes.

It is sufficient merel}' to state this decision to sho^7 that the charg-e is inCcrt*-

rect. It is a fact of universal notoriety, that my venerable predecessor, the late

chancellor, and the honourable Mr. Thompson, who now fills one of the exe-
cutive departments of the government of the United States, with honour to

himself and with utility to his country, belonged to a different political party,

than that to which the other two members, who voted with them on that occa-
sion, belonged.

In the case of the other bill, in 1812, five objections were reported to the

Council by the then chancellor Lansing, and were agreed to as follows :

For the objections—Chancellor Lansing, Chief Justice Kent, Mr. Justice

Thompson, Mr-^Justice Yates.

Against the first objection only, the Governor.

There were no other members of the council present.

Thus, sir, we perceive that in the cases selected to prove the predominating
influence of party spirit in the council, the spirit of party was subdued by the

firmness and independence of the council. I am not called here to vindicate

my official conduct as a member of the council, nor am I responsible to this

house for my acts in another place ; but I must be permitted to say, after the

charge that has been made, that for the twent) -three years in which I have had
the honour to be a member of the council of revision, I have always endea-

voured to discharge my trust without regard to party influence, and with a
single reference to the intrinsic merits of the bills that have been submitted to

the council. My judgment may have frequently misled me, but I have never
considered mySeJf, in my official character, as the representative of a party.

My judicial appointments have been conferred upon me successively by dif-

ferent parties, and I have always considered myself, and have always endea-
voured to discharge my duty in my public character, as the impartial trustee of
the community at large. I therefore deny and disclaim, so far as it respects

myself, the imputation which has been cast upon the council.

The President (Mr. Tompkins) rose to explain. In reply to the honoura-'

ble gentleman from Albany, (Mr. Kent) he must express his surprise at his at-

tempt to divest the firsl transaction in the council of revision, to which he had
alluded, of a political or party character. That gentleman well knew that the

state was at that time divided into three parties; and that the federalists and
quids, as they were called, acted in concert, in opposition to the republican

party ; and the division in the council, on the bill alluded to, was decided ac-

cording to the state of parties. The same thing continued until the late war,

and precisely the same division occurred in the council of revision on the ques-

tion relating to the Union Bank, the Bank of America, and on all other politi-

cal questions.

Aware that the gentleman from Albany wds a party in these transactions,

and was well acquainted with the political divisions which distinguished the

proceedings of the council on all party questions, he should forbear further

comment on his attempt to mislead this Convention as to the political complex-
ion of the council, at the time alluded to.

Witli respect to the other case to which the honourable gentleman had ad-

verted, he has misunderstood me in point of fact. I did not assert that the di-

vision on the bill providing for the manner and time of paying two additional

judges of the supreme court, was on political grounds. But I did say, that in

my judgment, it was an indelicate and improper assumption of power on tiie

part of the judicial branch (six sevenths) of the council, thus, by their own act,

to take to themselves the limitation of their o\vn number. And I did say, and 1

do now repeat, that there is not one of the judiciary who has tlic hardihood to

defend the objection then made, or who docs not blush at its palpable absurdity

and inconsistency. Indeed, unless the judiciary can, by at least one referencej

I'efute the allegation I made, that for thirty years political questions in the two
iiauses have been equally and universally so in (he council, and that every io-

•ijviduvtl judge h-is for that (imc b'^cn reputed and nok>iio;if-ly an ardent parti-
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/.an in politics, tlicy ought to submit to the truth of the alleg-ation, of which they
cannot but be conscious, with modesty and silence.

Chief Justice Spkncer said he did not rise to enter into the debate, be-
cause the argument was exhausted. 13ut he felt himself peculiarly called on to

reply to the statement of the gentleman from Richmond (Mr. Tompkins) re-

specting the proceedings of the council of revision. That gentleman had said,

in the debate ofyesterday, that the council of revision, for the last thirty years,

had decided according to the political parlies to whicii the respective members
belonged. His own (Mr. S's.) experience did not extend so far back as that

period ; and he was not therefore at liberty to speak of that body, before he be-
came a member. He took his seat in 1804—a period previous to the time of

the gentleman from Richmond taking his seat, who was his junior on the bench.
He had no doubt tliat the honourable the President believed what he had stated,

with regard to the acts of the council ; but tor himself, he must disavow con-
curring with him in opinion, and disclaim having been actuated by such motives.
He had admitted, on a former occasion, that the members of the council beings

men, were subject to like frailties and passions as others, and might, in some,
cases, have been biassed by political feelings. Where was the man who,
placed in a community agitated and torn as ours had been by political dissen-

sions, would not be in some degree liable to such biasses ? But whatever might
have been the feelings and sentiments of other members of that body, for him-
self he must declare, that he had never given a vote, which he did not conscien-
tiously believe to be conducive to the public good. The confessions, therefore,
of that gentleman, he apprehended, must be confined to himself—He could not
allow him to confess for him. The gentleman has made a very broad assertion
—he has stated, that on all occasions, the council had been actuated by poUtical
motives, whereas there are but (ew cases in legislation, which would afford an
opportunity' for the operation of such feelings. He could not believe that in a
great majority of cases, the decisions of the council had been in the least degree
influenced by political considerations. [Here Mr. Tompkins rose to explain.
He had been misappreliended by gentlemen. As a member of the council of
revision, he had spoken of himself as well as others, and had admitted that he was
2S much to blame as they. He had made no allusion to the members of the
council in their judicial capacity. For the judiciary of the state, he entertain-
ed the highest respect, as well for their integrity, as for their talents and learn-
ing. And he should feel perfectly safe, to commit his rights and property, and
those of his children, to their keeping.]
Mr. S. remarked, that after such an explanation, he had nothing more to say.

He had understood the gentleman to express very different sentiments in de-
bate yesterday ; and to say, that not only himself, but his associates in the
council, were uniformly governed in their decisions by political motives. Ha
would make one single remark on the motion before the committee. By the
vote already taken, tliO only independent part of the revisory power had been
taken away ; and it was proposed still further to weaken and attenuate the
power left to the governor alone, by authorising the enactment of laws, not-
v/ithstandinghis objections, by a bare majority of both branches of the legisla-
ture : This was nullitying the power, and rendering it entirely useless and un-
availing. Can tliis be wise or discreet? For his part, he thought not.
Mr. King said, he could not forbear from expressing his regret, that gentle-

men continued to advert to topics, whicli, since the vote to abolish the actual
council of revision, could not be applicable to the subject now before the com-
mittee. He not only thought it could have no beneficial tendency in the further
discussion of the question, but that these deviations were calculated to embar-
rass, more than to elucidate, tlie same ; and if so, would hinder, rather than aid.
the accomplishment of the business of the Convention. He expressed these
sentiments with great deference, and with the utmost respect for tlie gentle-
men referred to.

Mr. King observed, tViat he would add a word respecting the amendment
before the committee. The pov/er of revision is, by the constitution, vested in
the executive and judiciary. On their objecting "to a bill, two-thirds of both
houses are required afterwards to pass it. The report of the committoo nro-

1 '^
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poses to vest this power in tlie governor, and to require, as formerly, that two-

thirds of each house be requisite to pnss a bill returned with objections. It is

proposed so to amend this report, that only a majority of all the members of

each house shall be required to pass a bill to which the g-overnor shall have ol>-

jected.

The stroug-er the revisionary power, the weaker is the legislative ; and the

weaker the revisionary power, the stronger is the legislative. As the execu-

tive alone is weaker than the executive and judiciary together, it follows, thai

a g}-eatcr mtipvity, and not ii smaller one, as is proposed, ought to be required

to pass a bill to which the executive has objected.

i\Ia. P. K. Ltvingsto.n said, he was aiVare that the subject before the com-

mi'itee, was very mnch exhausted; that the territory of debate had been ex-

tensively explored ; and that imagination was so far spent, that in iier garden,

perhaps, there was not a flower to be plucked. But when tliis subject is brought

to a point, it does not require a great deal of argument to illustrate those trutlig

at w-hich we havo so long been striving to arrive. The great question is this ;

hew exteiTsivc shall be the power of this qualified negative ? No person

pretends to dispute, tliat power of that kinJ. ouglit to be vested somewhere ;

and I should presume the fact was well settled, that it should be reposed in tlie

chief magistrate of the state. The only question is, whether it shall be on the

conditions reported by the committee, or on the grounds of the proposed amend-

ment, which says, a bill may pass by a majority of both houses of the legisla-

tui-e, instead of two-tliirds. V/e all agree as to the resort, in' bestowing this

qualified negative, although it has not been admitted with that frankness and

candour, which I hoped to have seen on this occasion. An allusion has been

made to the states of KhoJe-Island, New-Jersey, Delaware, Maryland, North-

Carolina, South-Carolina, and Ohio ; in which states they have no veto ; and

will the Convention ibr a moment, turn their attention to the population and
respcctabiliiy of those states in rrhich they have no such negative power. Are
we to believe, that in these states, possessing so much wealth, talent, and popu-

lation, this subject has not been examined ? Do the evils of democracy, which
have been so strongly depicted by the gentleman who contends fur two-thirds

of both houses, exist in these states only ? Are not our sister states, having

their jurisprudence bottomed upon the constitution of the United States, in this,

respect as democratic as our own .' In all these states they have no such quali-

fied negative. But, says the gentleman, tins would not do in the great, weal-

thy, and populous state of New-York. I call on that gentleman to point out

the magnitude of evil resulting from trusting to the legislature, the power of

making iciTrs, Since our constitution went into eflecl, our legislature have
passed six thousand live hundred and odd laws, and with all the wisdom of the

executive and judiciary combined, they have not been able to put their hands

on more than one hundred and twenty odd laws. It has been said that the repie-

.sentativcs of the peojjle, are not the people—I contend that they are the people.

It is idle to suppose, that in the definition ofdemocracy, there is any thing which
forbids that term being applied to any government except where the people are

all personally present. It is impossible tliat they should all assemble—their bu-

siness must be conducted by rejircs8ntati\ es. W'liat is our constitution—how
was it made, and hov/ organized ? By the people in their delegated character .-

they determined we should have a house of representatives—that we should

have a senate, an executive, and a judiciary. What more ? They entered into

a solemn compact, tliat tlierc wore certain rights whicii were sacred, and in

which we could not be disturbed, unless by a violation of the first principles of

our government. Thus the several bra nclios being distinctly designated, the

executive power is known, the judicial is known, and the legislative is known.
It cannot pass a law in contravention of the constifution, because that is para-

mount to all law. The executive cannot go out of the limits of the power as-

signed to him, without the liability of impeachment ; and the same of your ju-

diciary. Thus w'len a law is passed in contravention to tlie constitution, a
law which violates public ur pri\ato rights, who is to protect us against llie en-

croachment of such a law I Docs it, when it gets a bcirig, fix down upon my
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estate? No, the judiciary and the slieriff must execute it; if not, who must

execute it? Tlie chief magistrate of the state is to interfere, and see that it

is executed, by calling- on the strong arm of tlie government, the people, or-

ganized under municipal regulations as resjK}cts the military strength. Then

the judiciary are tlie harrier to pi-ottct my rights from legislative encroach-

ment; and 1 say no citizen can be injured, as long as the latv does its duty.

This is the power, and the onJy power, wliich ought to pronounce on constitu-

tional or unconstitutional acts. Let n>e ask the Convention, what the effects

of this article would be, if adopted as proposed by the committee ;
that no act

should become a law, without the votes of two-thirds ef the legislature—It

would be rejected by the person possessing this qualified negative, if in his

judgment it was not salutary or expedient ; altliough two-thirds of one house

should say it ought to be a law, for the want of one ^'ote in the other, it must

be lost.
. .

,

Can this be right ? In my opinion it is subversive of the first pnnciptes o.

a republican government.

Let me call the attention of this committee to the Convention of 1801, which

was the first, and the only time, except the present, that we have ever been

called to examine our coiistitution. 1 ask, what was the object of calling tl;at

Convention? The construction of an article in the constitution was such, as

to render its true intent doubtful, with respect to the right of nomination of

candidates to office—the executive claimed and exercised the exclusive privi-

lege ; but public sentiment soon compelled a construction of that article con-

formable to republican principles ; extending that privilege to all the members

of the council, consisting of four senators from the four great districts of this

state, in conjunction with the executive. Were not these four men as well

qualified, with their united wisdom and experience, to determine the merits or

demerits of a candidate to office, as this individual ? In my judgment they

were, and the Convention so determined. Why was this ? Because these

men were to return to the people, and there ivas no danger to be apprehended

from the people themselves.

What are laws ? Your legislation is cither public or pri^atc. If a public

law is passed, can it affect a part and not the whole ? If a private act, who has

a right to pronounce on it, if not a majority of both houses of your legislature .*

A'o individual could be as competent to judge of its propriety, consequently it is

a right of which they should not be stripped.

It has been said, that vested rights may be unguarJcdly placed in the hands

of individuals. AVIiat, vested riglits in contravention to the constitution ! It is

idle—no man can have such a right while the constitution is paramount to law,

and if so, who has a better right to determine it, than that power wluch daily

passes on every species of right ?

We have been fre^jnently requested to turn our attention to the state of Mas-

sachusetts for experience, and with all deference to that great and respectable

state, I must say, that she is perhaps the last state in the union to which avc

-should resort. She has given evidence of downright rebellion. She has had a

legislature consisting of nine hundred citizens, and wkat were her viev/s in

having so numerous an assembly ? They were, that any measure might be car-

ried, amidst the tumult and confusion, whether salutary or pernicious. Still

this state is alluded to as an example, notwithstanding the extremities to which

she has run- Her assembly now consists of two hundred and fifty m.embers ;

our number is one hundred and twenty-six. Comparing the proceedings iu

that state with those of the government of the United States, would be like

comparing tlie proceedings of a town meeting, to ihe government of the state

of New-York. There is an honourable and venerable member of tliis body,

who shared in the proceedings of that Convention which formed the constitution

of the United States : I mean my honourable friend from Queens. Every gen-

tleman who has turned his attention to the subject, well knows, that there were

serious colhsions upon the subject of adopting tliat constitution, by the state of

Massachusetts. They were tenacious of their sovereignty ; they were willing

to give up certain rights ; but to be independent of the general government.

These are strong reasons wliy this qualified nco^;)(ive in the executive of the



92 CONVEiNTION OF

United Stales, was givcu to so ^real an extent ; the small slates were afraid of

being- swallowed up by liio larg-er ; and it was ])olicy, it was wisdom. When
tlie slate of Connecticut is referred to, if any thing' can be found which is ap-

plicable to you, it is extremely wise ; but when any thing is found to accord
with my views, it wonH do at all—they are a family who all came from the same
parents ; they are a siiig-ular kind of people, wise as it respects themselves, but

have no wisdom as it respects others. Of wiiom are the people of this state

composed ? I can scarcely jiass my eye in a line that it docs not cover a great

many eastern gentlemen. The western pari of the state contains a very g^reat

proportion of inhabitants from Connecticut; and will these gentlemen come
here and sanction a power whicli their ancestors and forefathers never gave ?

I trust in God they never will. We have been told of the great state of Vir-

ginia, which in point of talent is unrivalled by man ; and there, I must inform

ray honourable friend from Otsego, (Mr. Van Buren) they have the same re-

sliiclive power that I recommend, and no other ; and still he is willing to allow

that they go on very well, and derive many advantages i'rom their present con-
stitution. All the experience and wisdom of Jefferson, cannot make an im-
pression on their minds, suflicient to induce them to alter tlieir constitution.

Does Jefferson tell where this power should be lotlged, or what extent of power
should be exercised by thai department of government ? I would willingly

risk this question, if that ])alriot were here himself—I know his views of demo-
cracy were for taking power from the people, when it can be safely lodged in

other hands ; but nothing can be g-athered from him., which would sanction the

measure here contended for. My honourable friend from Dutchess (Mr. Tall-

madge) has said, that commentators have sanctioned the principle for which
he contends. I have lived long enough to learn, that the best commentator is

experience. Notwithstanding all that may be said in favour of the specula-

tions of jurists, who are like medical men, wise in theory, but M'hcn tliey come
to give medicine, two to one that they kill the patient for want of experience.
I never believed in connnentators as much as my honourable friend appears to,

who refers us to ancient republics, wliich existed centuries before we were
born. Vv^e are told that a Ca3sar ai'ose : to be sure he did. And a Brutus was
there! When that state arrives here, there will be not only one Brutus, but
many. He says such was the experience of democracy at tliat age ; but will

my honoui'ablc friend say that tliey had any notions of Jihcity according to the

acceptation of the present age ?

Had Rome any idea of the habeas corpus act? W^as she acquainted with
tlie nature of trial by jury, or had she any knowledge of the fundamental pi-in-

ciples of government ? You can get nothing from antiquity— flie onl)' free

government, and melancholy to add, is the one which we now enjoy. Maj- the

result of our deliberations serve to unite its parts, and render it an imperish-

able charter, of the rights and liberties of generations to come.
If any tiling can be gained by experience, or example, you have eight states

equal in political knowledge, territory, population, and Avealth, to any other

states in the union, putting their \ eto where I do ; and requiring a majority of

(lie legislature only, to put that veto at rest. Now I ask the Convention whe-
ther the jurisprudence of New-York is more wisely managed for public and pri-

vate rights, than that of other states. I ask whether there is any other in tlie

union which is so interesting, or any which presents itself as so worthy of imi-

tation ? After all, I ask this Convention, Wliat is republican government,
and how is it to be sustained ? If virtue be not the rock, on which you build

the house ; all your checks and balances will be unavailing. If the great com-
munity at large are profligate in manners, and destitute of religion—with-

out a sense of public virtue—the body politic corrupt and rotten—it is inifna-

terial about j'our checks and balances—all must go down togetlier. W'hcre
would be your g-ovcrnor with his private secretary and door-keepers, the peo-

]de being exasperated ? A mere feather in a storm. The judiciary would not

lift an arm. When the tyrant of democracy arrives, it will be when the body
politic is corrupted. Sometimes with an hundred thousand foot, she will

<^reep like an insect, and at other times, in opposition to a hundred thousand,

she will overturn all before her. Iftlic ship can be preserved, forslieisal-
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v.'avs in a tempest, it must be by the two anchors of religion and morality. With-

out these anchors, she must soon be wrecked, and with them she is safe. Now-

Jet us g-o back and enquire, whether there is no danger to be apprehended

from putting- tliis qualified negative into the hands of an individual, to so great au

extent as has been urged. During the recent war, yon have seen striking ex-

amples of the evils which may be anticipated, to result from the measure pro-

posed. What was the conduct of the governors in some of the eastern states ?

They refused to obey tlie mandate of that power, which they were bound in

duty to obey, in executing the law of the United States—willing to defend

their own fire-sides against the grasp of the robber, the plunderer, and the

assassin ; but not willing to go across into the enemy's territory for offensive

war. They declared that the constitution of the United States contained no

such power—that they had the power of defence, but not of conquest. Had
the whole union at that time force or power enough to compel that governor to

do his duty ? Had he been under a monarch, his refusal would scarcely have

been heard, till his head had answered for if. Nor has the g-overnment of

New-York power to enforce her laws—we Iiave had an example of that

kind but yesfejday. When your legislature had passed a law ordering your

comptroller to settle with a public agent, he would not do it, pretending tiiere

was an ambiguity in its construction. Now what is the situation of your go-

vernor, and what is to be expected from him ? He comes in by a party, that

party passes laws, he will have no objection to them, because he is deep in the

interests of that party which brought him into otHcc, and without which he

could not have been thus elevated. We have an example in our present cliief

magistrate, who has friends that will swim or sink witli him—A law cannot be

passed because you cannot find two-thirds of your legislature in favour of it.

What better can you expect, while you liave a man possessing this negative

power to so great an extent, as to arrest the passag-e of any law which does

not exactly correspond with his views of the subject, by saying it is unconstitu-

tional or inexpedient. This is an outrageous power ofan individual which may
be exercised to destroy our liberties and our privileges—Nay, every thing

fliat is dear to posterity. I will not let you unlock your treasury—you shall

not have the sinews of war to defend yourselves. Would you consider your-

selves safe under such circumstances, to be thus controlled by a chief magis-

trate, liable to be misled by the frailties of human nature, or driven astray by

the whirlwinds of passion ?

If a law be passed, in violation of our constitution, it is but a law of an hour;

it finds its grave tlie next hour. Are there no other evils to be apprehended

from giving to j'our executive this unlimited control, in addition to his personal

influence ? Should it be determined to continue his tenure of office for three

voars, and in the appointing power, to give him the right of nominating to of-

fice, it will be clothing an individual with more power than I would trust in the

hands of any man on the face of the earth. The subject, then, resolves itself

into tliis absurdity ; that the majority of the representatives of the people, in

senate and asscmbh', are to do wrong—of course, you are to prosume that

the minority do right. Now, in truth, tlie argument is the other way, when the

majority act, and prima facie it is so, we are to suppose that they act rightly,

and the minority wrong. It has been said, and truly too, that when men have

once recorded their votes on the journals of the legislature, they will not be
likely to record tliem in a different way, because an individual differs in opinion

from a majority of them.—He will always know whether the minority is suffi-

cient to sustain him, if not, he will not act at all ; because, should the law pass

bofli houses, he would be placed in difficulty. He would do as the great father

of the nation did, on an important question, I allude to the national bank.

What did the g'reat Washington do on that occasion ? He was met by Mr. Jef-

ferson, who persuaded him that the laiv ought not to pass : he was met by ano-

ther influential friend, wh.o convinced him that it ought to pass—he finally-

permitted it to sleep till it was too late to arrest it, and by that act he lost credit

wliicli I heartily wisli he had retained.

Now you will have many questions coming up, and by the report of the

chairman of 1hc committee, if Ihe governor docs not within ten da3'S return the
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feill, it becomes a law; if near the close of the session you will never have it

returned. I am anxious that he should be bound to determine pro or ron with-

out any latitude in the exercise of his power.

I feel very sensible that I have trespassed upon the patience of the Conven-

tion, and I now ask an npolog-y. I have stated, audi repeat it ag-ain: that

whatever may be the decision of the Convention on this question, I shall clieer-

ftxlly acquiesce in it from that principle which has governed me through life,

and whicii, I trust in God, will govern me, while I believe in this great truth

and principle of republicanism ; that the majority are to rule and govern the

minority ; and tliat it is the bound«n duty of the minority to suppose the majority

right. It v^ill not wound my feelings for a moment, if, in takmg this question,

I should stand alone. I shall console myself with the reflection, of a conscien-

tious discharge ofmy duty, according to my best judgment, in which, however,

I may have been mistaken,

J\lr. Hadcliff said, that after the full discussion the subject had i-eceivcd,

it had not been his intention to trouble tiie committee with any remarks re-

specting it ; and he should not now trouble them, if some observations and state-

ments had not been recently made, which appeared to him to be incorrect, or

founded in mistake.

He regretted that gentlemen had seen fit, on this question, to travel back and

assign reasons for the vote already taken. In strictness, it appeared to him im-

proper and out of order, and it had led to many personal and unpleasant re-

marks. The Convention had agreed, without debate, and by art unanimous

vote, to abolish the council of revision ; and if thereby they had consigned it to

the tomb, they haddohe it at least in respectful silence, and he wished its ashes

had not so soon been disturbed. But since gentlemen had thought proper to asr

sign their reasons for that vote, after it was taken, without intending to follow

the example, he would take the liberty to say, in justice to himself, that the rea-

sons assigned by the chairman of the committee who made the report, although

entitled to some considerable weight, were by no means the principal reasons

which governed his vote on that occasion. There were other and more im-

portant reasons, in his opinion, for abolishing that council, and some of them
would apply to other subjects which would probably be discussed in the Con-
vention, whea it would be more in order to consider them.

He did not propose to trt^spass on the patience of the committee, by entering

into the general merits of the question, and he had been anticipated in some of

the remarks he had intended to make, by the honourable gentleman from

Queens, who had preceded him. Both the substitute reported by the select

committ3e, and the amendment offered by the gentleman from Dutchess, ad-

mitted the propriety of a check. It was no disparagement to the legislature,

to say, that a proper check ought to exist; and there was abundant wisdom to

shew tlie necessity and utility of it. To answer a valuable purpose, it ought to

be efficient ; but if the amendment of the gentleman from Dutclsess prevailed,

it would be rendered altogether nugatory ; it amounted to notliiug more tlian

to ask the opinion or advice of the governor ; for the legislature, by a bare ma-
jority, might still pass any bill to wliich he miglit object. It would therefore

give to the governor no actual power, or control, over their proceedings ; and
if the object was simply to obtain his opinion or advice, that might as well be

obtained in any other way, without a constitutional or formal provision for the

purpose. What would be the plain language of such an appeal to the gover-

nor ? ^Vould it amount to more or less than to say. Sir, we have passed this

bill, according to the forms rrftlie constitution, we present it for your approba-

tion, but remember, if you do not approve it, tiie same vote which has passed it

already, can pass it again—A proceeding like this would be trifling with the

executive and in its operation a nullity.

The honourable President of this Convention had referred to the opinions

iind views of the members of the Convention who framed our present constitu-

tion, and stated that they were unwilling to vest the power of a qualified nega-

tive, as now proposed, in the hands of the executive alone, because it might he

abused, or arbitrarily exercised ; and that, therefore, tliey had associated tlie

chancellnv and iudsres with him i;i the council of revision. Mr. Jl. entertuinei
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tlie highest respect for the distinguished men wlio composed that Convention>

and would consider their views on tlic subject of high authoril^ ; but he was

persuaded the statement now made was founded in error, anil tliat reasons of a
rery opposite nature induced that Convention to associate the chancellor and

judges with the governor in the council of revision. By looking into the pro-

ceedings of triat Convention, and from the best informaiion he could obtain, i!; ,

appeared that they considered the executive as a weaker department of the

government—as too dependent in his oliice both on the legislature and the peo-

ple for a firm exercise of this pon-er, and therefore they sought for more inde-

pendent men to exercise it, and made the chancellor and judges, holding their

oiiices by a permanent tenm-e, rnensbers of the council. This he understood

was the true reason of introducing the chancellor and judges into the council of

revision. But whilst that Convention was anxious thus to strengthen and fortify

this department, they seem not to have been aware that they committed a great-

er error in connecting tlie judiciary with the legislative and executive depart

menls, than they would have done if they had coniided this power to the execu-

tive alone. The policy of that Convention seems to have been to endeavour to-

strengthen the hands of the executive. They had various propositions as to

the term of his office, and witli the same view they finally adopted the longest

term, that of three years.

He did not think there was any danger that this power of a qualified nega-

tive would be often abused in the liands of the executive, and he agreed in the

opinion expressed by other gentlemen, that there was more reason to fear, that

it Avould not be exerted as often, and energetically, as it ought.

How, enquired Mr. R. is this power to be exercised ? Not in private, nor

by «iny secret cabal ; but openly and publicly, in the most responsible mamier.

The reasons of the governor for objecting to a bill must be in writing, and they

are to be placed on the journals of the legislature, and published to the world.

Even with bad men, this would be an effectual check against the abv.se of such

a power.
The honourable gentleman from Dutchess (Mr. Livingston,) had called the

attention of the committee to the constitutions of several other states in the

union, and seemed to suppose that their authority added great weight to tlic

argument in favour of his amendm.ent. The gentleman has placed too mucli

stress on these examples. It will not be difficult to shev/, that no inference fa-

vourable to his position can be drawn from them. The constitution of Virgin-

ia had been placed foremost in the list of those to which he directed the atten-

tion of the committee, and tlie gentleman took occasion to pronounce a hand-

some eulogium on the statesmen and civilians of that state, to v.hich Mr. R.

was ready to subscribe, but the gentleman would find little support to his argu-

ment from this example. The constitution of that state is so different from ours

and from any that our people would submit to, that it can afford jbo reason by

analogy in favour of his amendment—It is one of the most aristocratic or high

toned governments in the union. The right of suffrage is there limited to the

higher class of freeholders, aod the governor is not elected by the people but

appointed by the legislature, and that annually—He is, therefore, the imme-
diate agent or representative of the legislature, and entirely dependent on them

for his support and continuance in othce. To give to a governor, thus appoioN

ed, a negative on the acts of the legislature, would he inconsistent and absurd

—

It would be to give to the agent, the creature of the legisl.iture, a power to

control his political creator. The same observations apply to the states ofNorth-

Carolina, South-Carolina, Maryland, and New-Jersey, in all of which the

governors are appointed by the legislature, and yet the gentlemen seems to

have relied on some or all of those states in support of his position.

In Delaware and Rhode-Island, it is true, the governor is chosen by the peo-

ple, and he has no negative, but these states are so limited in their tcriitory

and population, that nothing on this subject contained in their constitutions, can

well be considered applicable to the state of New-York. These considera-

tions, and the observations already made in regard to small states, by gentle-

men who preceded him, furnished a full and satisfactory answer to any inferen-

ces drawn from thes>^ examples. In Ohio tlio governor is also elected hy i'r^^'
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people, and he has no negative ; but before we recog;nize her cxam|jie as proper
to be imitated by us, we should inquirei into the operation of her government ia

this respect. It has been justly said that experience is the guide to wisdom.
Can the g-entlcman inform us what has been the practice or experience under
the constitution of the state of Ohio, so as to throw light on this subject ? He
believed we could have little information as to the conduct of the government
of that state in relation to the particular question now before us, but we knew
enough of the proceedings of her legislature, on some subjects, to admonish us
to be on our guard against imitating her example. Has she not passed laws im-
pairing tlie obligation of private contracts, and in different forms invading th.e

rights of property. Nay, has she not passed laws in direct hostility to laws, of
the United States, and is she not now engaged in a controversy with the go-

verinnent of the union on the subject of those laws ? Let us beware of such an
example.
These arc all the states in the union tlie constitutions ofwhich have no checks

on the legislature. Let us next recur to those which have checks similar to

that proposed b}' the gentleman from Dutchess.

The first and oldest of that class is Tennessee, the next Kentucky. The
first of these was set apart from Nortli-Carolina, the latter from Virginia. The
people of these states may well be supposed to have had a partiality for the in-

stitutions of the states to which they formerly belonged ; and yet, in the forma-
tion of their constitutions, they departed from them, and adopted the principle

of a qualified check, as now proposed by this amendment. Thus far they fur-

nisli an argument in favour of tlie correctness of the principle. But has tlie ex-
perience of these states been shewn to be such as to recommend tlieir govern-
ments as models proper for us to adopt ?—Have their laws in all respects been
wise and salutary ? Some ofthem of a recent date, must be considered by all

of us of a very different ciiaracter, and the observations already made in regard
to Ohio, in a great degree apply to tliem. But Ave have tlie states of Indiana,
Illinois, Missouri, and Alabama, and what, inquired Mr. R., do we know of their

laws, or the operation of the particular provision in question, in their constitu-

tions ? They are all of recent origin, without experience, and some of them
scarcely organized. The constitution of Connecticut is but of yesterday, and
can furnish no guide.

Mr. R. next called the attention of the committee to the states wliich had
adopted the check as recommended by the report of the committee. They
were Massachusetts, New-Hampshire, Pennsylvania, I\Iaino, Georgia, Louisi-

ana, and jMississippi. The constitution of Massachusetts had long contained
this provision, and lately, on a revision of her constitution, they liad continu-

ed it. Maine, on separating from her, had also adopted it. Pennsylvania had
at first been without it, but in formiiig her present constitution, she too had
adopted it. These were principally old states, and if the authority of new
ntatcs was better in the opinion of any gentlemen, thi-ee of tliem were among
the number. From this i-eview it appeared, that the argument drawn from the

•experience of our sister states, was manifestly in favour of the proposition re-

commended by the report of the committee.
He had hoped there would have been the same unanimity in adopting this

report of the committee, that there had been in abolisliing tlie council of i-evi-

sion. Such a result would have made the most favourable impression on the

public mind. IJe thought it unwise to liazard important changes upon theory

aione, and dangerous to refine too much on the established principles of govern-
ment. This he apprehended v/as tlic error committed by the framers of our
present constitution. A spirit of too great refinement, he believed, \\cA been
the cause of some of the provisions contained in that constitution, of which
Vt'c principally complained. When the regular departments of government are

once arranged and truly organized, we ought not to bo apprehensive oi trusting

each with the powers properly belonging to it. We oug'it to avoid a spirit of

innovation. The power now under consideration properly belonged to the ex-

ecutive department; and Avhilst he was in favour of making every proper

amendment to the constitution, called for by the occasion, he was unwilling

to remove ancient land-marks, and resort to new and untried expedient?. He
hnped Ihc report cS the commidee would prevail.
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Mr.. Hogeboom, uished to assij^n Lis reasons for the vote he was about to

g'lve on the question before the committee. He was not in the liabit of sijcak-

ing in public assemblies, and would not therefore probably be able tj comnmni-
cate his seal iments with as much facility and clean. ess, as some other g-ontla-

inen on the door. He had, lie said, voted to abolish the council of revision,

because he considered that an improper body to have a voice dii'cctly or indi-

rectly in the enactment of laws. That a check on the proceedings of the le-

gislature was necessary, he was fully persuaded, and o«e at least as efficient

as that contemplated by the report of the select committee : What its operation

would be could not be foreseen ; he was, however, mlliug- to make the trial of

it, as at present he could think ofno better, and ke was sure it could not be worse

than the old one, that had been weighed in the balance, and found wanting.

The state, said Mr. Hogeboom, once owned a vast and very valuable pro-

perty in land ; a property, which if it had been liusbanded with ordinary care

and prudeuce, would have produced an income adequate to meet all our public

burthens ; and also provide a fund for the support of schools, sufScient to edu-

cate all our cliildren to the latest posterity, free of expense. A law had been
passed authorising the sale of tliis land. Tliis law the council had not object-

ed to. The land had been sold for a mere trifle. Tliis great property iiad been
squandered and lost. He did not imp-ute improper motives to the council for

not objecting to the law—tlie legislature were more to be blamed than Vaej.

This among other reasons, convinced him that a check was necessary, and one
different from what had hitherto existed.

Not many years ago, a law had passed the legislature, enabling all who were
dishonestly inclined, to defraud their creditors of iheir honest dues. The coun-

cil made no objection to tnis law ; and the consequence was, very many honest

men lost their property, and roguoy and cori-uption were encouraged.
Banks had also been a fruitful subject of leg-islation : These were forced

through the legislature in rapid succession, until the state was literally over-

run with them. And these were all approved by the council of revision. At
the onset, a few of these institutions were in the liands of one political party

—

the federalists. They were enabled to make liberal accommodations. The
republicans got into power, and said we too must have banks -, and unless we
tiave, sve shall be ruined—our opponents derive great influence and pov/er from
them—they will destroy us if we have net the means piit in can- hands to resist

them. In this way, bank after bank v/as erected until the credit and curren-

cy of the state was ruined.

We boast of our state as large and powerful, we are wealthy, poj)ulous, and
enterprising-. But have we honesty ? No, we have no honesty.

Some years ago he had the honour of a seat in the legislature ; we then had
«orae lands left, and he v/ished to have them set apart for the purpose of erect-

ing a fund for the support of common schools—tlie measure was popular, and
approved by many. Bat there was also a college to be endowed ; and it was
insisted that a provision should be made for this college at the same time. To
Ihe endowment of colleges he had no great objection, though be supposed the}'

icould be well enough supported without. However, t« secure the great object
of getting a permanent fund for common schools, he had consented, among
others, to the endownient of the college.

Another evil existed in the state, created by the legislature, and approved
by the co'uncil of revision—be meant lottcTits. To be sure it has been at-

tempted to sanctify the object by appropriating the avails to the advancement
of literature. In every city and village you see public advei-tisements of the
places where, and tlie persons by whom, this legalized gambling is conducted.
This he considered disgraceful to the state, and destructive of the morals of the
community- He did not mean to say that the council of revision were alone to

blame for these improper acts of legislation—the icgislatuix; were undoubtedly
most in fault ; and it was therefore that he wished to have a check on their pro-
ceedings, and a different one from ivhat we have heretofore had. He begged
that bo might not be misunderstood ; he meant not to insinuate any thing against
the integrity of the judicial members of llic council of revision—(hey were
feighly to be com.fnendcd for their faithful, intelligent, and upright dischaj'g'e c/

13
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their official duties ; all he intended to say, was, that they were not proper per-

sons to exercise the pouerof a qualified neg-ative on the passag-e of laws.

Mr. Hogeboom thovight it safest and best to lodg-e this power in the hands of

the executive singly. JIc Mas not disposed to withhold from the legislature a

reasonable coniideuce. In the choice of the executive he had a voice ; he had

none in the election of members of assembly, other than those from his own ~

county ; it was therefore but reasonable that he should be willing to put g-rcater

confidence in an agent in whose selection he had a voice, than in those who were
chosen without his concurrence. He should therefore vote against striking out.

Gen. Root had hoped, from the unanimous vote on this question a few daj's

since, that the debate would have been cpniined to narrow limits. But notwith-

standing the remark of the g-entleman from Albany, (Mr. Spencer) that the sub-

ject was exliausted, and that of the gentleman from Dutchess, (Mr. Livingston)

that there is not a flov/er left unculled in the garden of fancy ; yet as the gen-

tleman from Oneida (Mr. Piatt) had thought proper to defend the council of

revision—to give a history of its acts—and to chant a requiem over its tomb,

the discussion had taken a wide range, and did not yet appear to be exhausted.

The object now seemed to be, to discuss the merits and demerits of the council

of revision. The question on striking' out was indeed confmed to one point

;

but different opinions were entertained with respect to filling the blank. Tlie

honourable mover wished it filled in one way, and the g-entleman from Rich-

mond (Mr. Tompkins) in another; and other g-entlemen perhaps would be in

favour of filling it with three-fifths. It is not known preciely what majority

would be finally agreed on, whether two-thirds or three-fifths, or any other

proportion.

His honourable and venerable friend from Rensselaer (Mr. Hogeboom) had

had experience enough to induce him to try a new course. Sufficient informa-

tion might be gathered from the legislative journals to justify such sentiments.

He should not inquire whether party views had mingled in the proceedings of

the council— it was enougli that its acts afforded just grounds for the opinion

expressed by the gentleman from Rensselaer. But he asked if the course now
proposed would remedy these evils. Would the governor be more safe than tlic

council of revision, in checking bills for the sale of state property, in passing

insolvent laws, and the establishment of a multitude of banks? Would not

these bills have passed if the veto had been deposited solely Avith the governor f

When we apply a remedy to any defect in the constitution, he wished it might

be effectual ; and such he did not think the one proposed by the committee.

Having been on a short excursion out of town, he took his seat too late yes-'

terday to hear the whole of the argument of the honourable gentleriian from

Otsego (Mr. Van Buren) ; but he was in season to hear some positions, which

appeared to him untenable. Because, forsooth, certain concurrent resolutions,

which were Unconstitutional, had passed tlic legislature, it was therefore ncces-

sarv that the veto should be taken from that body and given to the governor.

This appeared to be a non scqidtur. He denied that money had been drawn

from the treasury by concurrent resolutions, and explained the case of ^:jO,000,

sail to have been drawn on such authority in \?A1. Neither the late nor the

pre;>ent comptroller would dare to draw a warrant on the treasurer under sucl»

circumstances. He believed the legislature had never gone farther in this re-

spect, than to authorize the clerks of the two houses to make some slight ex-

pe ditures of the public money in fitting up committee rooms. But what if

such abuses had happened ? Would it take two-thirds of both houses to cor-

rect tliem ? By no means—a simple majority would be sutTicient.

In 1814 a law passed the legislature to aid in apprehending deserters from

the United States army and navy. It was objected to by the council of revi-

sion, upon the ground that it was an infraction of personal rights, whicii ought

in all cases to be lield sacred. Then it was, if ever, when the council should

liaTe bent from its strictness, in aid of the country involved in war, and in ap-

prehending deserters, who were stalking through the state in their laced coats

Vvith impunity; and when apprehended, sheriffs and jailors refused to receive

them. This was in September, \?,\A. In 1801 and in 1813, all the acts of the

legislature were carefully revised ; yet a law to prevent vice s^ud immorality
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was, suffered to remain on our statute book, authorising- the arrest of a person

who was found travelling- on the Sabbath, and that without warrant founded on
oath or affirmation. The law entitling mortgagors and mortgagees on the same
property to vote at elections ; the law authorising trials for j:ettit otfences with-

out jury; and the law authorising sheriffs to hold their offices more than four

years, had passed the council without objections. We had had a council that

had been governed by ciicumstances, and we v.rere about to pi ace the veto in

hands, where it will be administered in the same manner.
The honourable gentleman from Otsego was in favour of having the qualified

negative placed with the governor, although he admitted it would rarely if ever

be exercised. It was said tlie governor would not dare oppose the will of the

legislature, on which he was dependent for support ; and because he would not

do it, he must therefore be invested with a portion of the prerogative of a sove-

reign. If this were the case, it was quite immaterial whether one half or two-

thirds ofthe legislature were required for the passage of a law.

The gentleman from Oneida, in his history of the council of revision, had not

informed us how many bills have been lost for the want of two-thirds. Two-
thirds were not found to pass the Convention Bill last fall, although public sen-

timent called loudly for the measure ; and in such cases, no power under hea-

ven should be able to resist the will of the legislature.

He admired the facility with which the honourable gentleman from Otsego
can lately resort to European governments for precedents. He had traversed

the waves of the Atlantic for models to teach us how to frame and administer

republican governments. That gentleman has informed us, that from a writer

he has seen, it appears that the royal assent to a bill which had passed the two
houses of parhament, had not been refused since about the year 1692. Hence
he concludes that this qualified negative will be quite harmless here. Whether
this fact in tlio parliamentary history of tliat countiy be correctly stated or not^,

lie could not say ; it had not come within his particular examination. But ad-

mitting it to be a fact, will the honourable gentleman pretend to deny, that the

royal dissent was not very freely exercised in the latter part of the reigns of the

Tuder family, and during the reign of the Stewarts. In those daj's, the com-
mons of England were stoutly contending for the rights of the people, in oppo-

sition to the usurped prerogatives of the crown. Whigs could then raise their

voices with etfect. The same principles which brought the first Charles to the

block, and compelled the last of the Stuarts to abdicate his throne, procured the

passage of bills which met the royal dissent. But upon the revolution of 1688,

when WiUiam of Orange was called to the throne, a whig ministry was formed.

There being no political conflict between the parhament and ministry, ofcourse

there was no exercise of the royal dissent. A whig ministry was continued,

with the exception of a few freaks of Queen Anne, till the Hanoverian branch

of the house of Brunswick was called to the Bi'itish throne. Soon after, a tory

ministry was formed, with a tory parliament at its command, which has contin-

ued to the present day. Wlien the greatest statesman that ever directed the

British sceptre or guided the two houses of parliament, was at the head of the

ministry, there was no occasion for the exercise of the royal dissent. Sir Ro-

bert Walpole could prevent the passage of any bill which would not meet the

approbation of his sovereign. Since that time no bill of public importance has

passed the two houses of parliament which was not in accordance with the

views of the ministry.

Let us, said Mr. Root, apply this to our case. It has been correctly said,

that the governor will always be a partisan, and will probably have the two
houses with him. In that case, should an improper bill be originated, would he

not advise some friend that it be withdrawn ? if against his party, he would

oppose it.
' Should only one house be vrith him, the other bouse would

operate as a check, and there would be no need of the qualified negative. The
governor would be more likely than the council of revision to be actuated by

party vieirs, and to resist the will of his political opponents. But we have been

told, that some check upon the representatives of the people will be salutary,

in order to preserve them f;om their own worst enemies—themselves. The
honourable member from Nev/-York, (Mr. Edwards,) while descanting: op thif
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Subject, had not thonght proper to cite any instances in Lis place ; but he had

understood it bad been whispered out of doors, that if ike g'ovenior had possess-

ed tfie veto, the six million bank would not have been established.

But let us, said Mr. Koot, examine the case of ICli'. Sir, that corniptior>

will creep into the legislature, and into other departments of government, this

and other instances have fully proved. But would the evil.be corrected, if the

veto were lodged Avkhthe governor alone r In the instance alluded to, the tor-

rent ofcorruption might have been checked ; but it should be remembered, that

we shall not always bo blest with such a chief magistrate as we had in 1812.

Could not the governor be approached ? and would it be more difficult to pollute

one, than four or five ? It was true, as bad been urged, that the governor is

amenable to the people, and might forfeit his ofiice by his misconduct ; but his

corruption w«)ld fix a stain upou the cliaracter of the state, Avhich v/ould not

easily be wasl>ed away. There was no safsty in the governor.

He was opposed to the p;oposition requiring two-thirds, becau-se it savoured of

aristocracy. Whatever the gentleman from Queens (xMr. King) might say, the

governments^ of this country were democracies. He was aware, that there

were aristocratic features in our constitution, and he hoped this was the time

for expunging them> and rendering our government democratic. It was feared

by the gentleman from Dutchess, that our constitution would be made loo

weak, rather than too strong. He had heard the same sentiments expressed iii

1797, '8 and 9 ; but such doctrines were then called federalism, and those who
opposed them were branded with the appellation of democrats, jacobins, Lc.

In 1801, there was a political revolution, and the epithets which were before

odious became honourable and fashionable.

Here Mr. Root went into a definition of the several kinds of government,

and asked if oure did not answer to the description of a democracy. No, sa5'3

the gentleman from Queens, the Grecian states were democracies, when the

people assembled en «i«s.?, to transact their own affairs. Was there any differ-

ence he asked, whether the people assembled in a body, or by their represen-

tatives ? It is a maxim, wliat one does by an agent, he does himself. The titles

of our acts and official papers were in tfie name of the people, who are present

by their delegates. If half a dozen merchants should send an agent to New-
York, instead of going themselves, the transaction would in effect be tlieirs,

though performed by another.

We have been referred for a precedent to the constitution of the United

States, because that had been adopted by all the states. The gentleman from

Richmond had yesterday pointed out the distinction between a state govern-

ment, and that of the United States ; and the gentleman from Dutchess has to-

day done the same. The president of the United States had never abused his

power. It was said he had never given the veto but to two bills ; he did not

recollect but one, and that was so strong an instance^ that its unconstitution-

ality was almost unanimously aciinowledged. The people will not complain till

their rights are invaded ; and then they will rise in their majesty.

He wished to express what he believed to be public sentiment, so far as he
had been able to collect it. The objection was not that the chancellor and

judges were united with the governor ; but it was the casting vote of the gover-

nor against the Convention Bill, that had excited public indignation. The peo-

ple ask bread, and you give them a stone ; they ask a fish, and you give them

a serpent.

Col. YouNf.'. I am not disposed at this late hour to enter at large upon

the discussion of the subject before the committee ; yet I cannot forbear sug-

gesting a few remarks before the question is taken.

The conduct of the council of revision has been referred to in the course

of this debate ; and an honourable member of that body has requested poster-

ity to write its epitaph. I am not disposed to allude to that subject furtlier than

to notice, that this appeal to posterit}^ seems to betray a consciousness that tlia

public sentiment of the present day is altogether against it.

But while on tlie one Innd I cannot extend my courtesy so far as to express

my approbation of the doings of that council, neither on the other hand can I

yield to tlic very extraordinary positions, assumed by the honourable gentleman
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from Dutchess, (Mr. Livingston) who has moved, and the honourable gentle-

man from Delaware, (Mr. Hoot) who lias supported the amendment.

They have maintained not only that the ;)aople are pure, hut by a sort of

transmigration, make it out tha,t" the legislature are the people tlicmsclves.—

Than this, notliing, in my view, is more faliaciuus. Tlie people are not more

represented in the legislative tlian in tiie other branches of the government.

Tlic mantle of the people rests as much on the judicial and executive, as on

the legislative departments ; and the idea that all the power, virtue, and intelli-

gence of the people is concentered and embodied in the legislative branch,

to the exclusion of the others, is as preposterous as it is erroneous.

This train of reasoning involves the argument of the honourable gentleman

from Delaware, [Mr. Root) in a singular dilemma. He has admitted, andwitlz

emphasis, that a law constituting a certain bank passed both branches of the

ligi'slature by bribery and corruption. What! were the people bribed? WiU
he impute to" the constituents all the guilt and corruption of their agents ? Sir,

this preposterous identity is not only unfounded in fact, but it is dangerous in

principle. It takes away responsibility from the agent, by confounding him

with liis constituents ; and it transfers to the innocent the transgressions of the

guilty.

But, sir, in the very case alluded to, what would have been the result, had

the negating power been then vested in the governor alone ? Tlie law would

have been defeated. Acting on his responsibihty, he would have been enabled,

witliout tlic expense of a prorogation, to have protected the people from that

law^, which, in the language of tliose gentlemen, the people had enacted.

And here, sir, permit meto advert to a vei-y singular circumstance in respect

to the power of prorogation. It is an unquestionable prerogative of the go-

vernor. It has continued so nearly forty-five years ; ever since our constitu-

tion has been formed. And during all that time, who has thought it a danger-

ous weapon in the hands of the esecutiye ? Where has been the complaint of its

exercise? Where the solicitation for its repeal? Have any propositions been

made to this Coavention to take it away ? Has a bsp escaped from either of ray

honourable friends of the alarming extent of this power ?—a power which

closes the doors of legislation against the representatives of the people.

Sir, there is not so great, so unlimited, anduncheckeda powerany whereconfi-

ded by your constitution. And yet this power is acquiesced in without a murmur,
when at the same time, the mere authority to arrest and suspend in its passage

a pernicious law, has called forth all the anxious sensibihty of those who claim

to be the exclusive friends of the people. Indeed, sir, they strain at a gnat

and swallow a camel. And where is the danger of reposing m the executive

the qualified veto contemplated by the report of the select committee .?
'.

We have been informed by the honourable gentleman from Richmond (Mr.

Tompkins,) that our ancestors would not so repose it vyhen our present consti-

tution was formed. Sir, with every respect for that honourable gentleman, I

cannot refrain from expressing an opinion that other motives actuated that

body. Instead of apprehending that they clothed the executive with too much
power, it is my impression tliat they believed they had given him too little ; and

in order that he might be induced to exert what was considered a wholesome

check, they nerved and fortified his arm with the support of the judiciary.

But, sir, admitting that the fact was otherwise, what follows ? That they

had before them the acts of colonial governors, who had usurped legislative

powers, and without adverting to the variance of election and responsibility,

their eyes were directed to the avoidance of an evil under which they suffered.

Put, sir, experience has proved to us, that as the cause of the evil was different

its effect has not reached us. Those governors were elected by the king of

Great Britain ; they were responsible only to him. But our executive is elec-

ted by the people, and to the people alone he is responsible.

But what has been the result of experience on this subject ? Not many
years after our constitution was formed, a portion of the same men who assisted

in framing it, assisted also in formingthe constitution of the United States. And
what did they do ? That invaluable instrument gives the answer. The same pro-

vision, which, from the abuse of it by the colonial governor?, they had been in.-
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duced to reject, they there admitted ; not as a dangerous prerogative, but as

awholesoine and salutary check.

This system of checks and balances runs through all partsof our constitution

and laws. A justice of the peace, in our courts, has not conclusive jurisdiction

even to a small amount. His judgment is subject to appeal and revisal through

a successive grade of superior jurisdictions. A military fine is not imposed

without the intervention of similar checks ; nor even a highway laid out with-

out being liable to the inspection and concurrence of a revisionary tribunal.

Such is the structure of our government, and such are the wise provisions of

our system. Our institutions presume that man is frail, and fear that he may
be corrupt ; they, therefore, provided these various checks and balances.

Make your system, then, consistent in all its parts. Give this power to th.e

governor. lie is amenable to the people, and acts on his responsibility. And
who does not know how much greater and more efficient is responsibility, when
concentrated in an individual, than when divided among many ? In the exer-

cise of this power by the governor, the public eye is fastened upon him. He
cannot retreat into the shade of his associates ; but if he violates his dutj', must

bear, singly, and alone, the rays of public indignation.

It has been said by the honourable gentleman from Richmond (Mr. Tomp-
kins,) that a man has not more sagacity, more intelligence, nor more virtue for

being a governor, than he has without the ofiice. Granted. But, sir, he has

more responsibility, and must call into exercise more vigilance in the perform-

ance of his official duties. It has been admitted by the honourable gentleman

from Delawai-c, and he has made it the subject of argument, that a particular

bill to which he specially alluded, passed both branches of the legislature with-

out his knowledge. That honourable gentleman was then a member of the le-

gislature ; and his attention to business, his vigilance and industry are well

understood and appreciated. If, then, such a bill could pass through all the

forms of legislation without his observation, it shows most conclusively the ne-

cessity of providing a power in the executive, and making it his special duty to

guard ag^ainst such inadvertence ; being always responsible to"the people, and

looking to them for support.

The usual hour of adjournment having arrived, Mr. Young offered to waive

any further remarks, if the question should now be taken. x

There were numerous calls for the question ; but Mr. Sharpe observing that

he was not in the habit of voting on such important questions, without assign-

ing his views.

The committee rose and reported progress, and had leave to sit again.

The Convention then adjourned.

SATURDAY, SEPTEjMBER S, 1S21.

Prayer by the Rev. Mr. Davis. At eleven o'clock the President took the

chair,"and the minutes of yesterday were read and approved.

Mr. Sharpk, from the committee to whom was referred that part of the con-

stitution which relates to the rights and privileges of the citizens and members

of this state, together with the act entitled an act concerning the rights of the

citizens of this "state, made the following report :

—

That they have had the same vmder consideration, and although tlie committee

believe that l' e principles of civil liberty are well understood, ;iml will be scrupu-

louily regarded ; ye' they are of opinion, that it would be an additional sufeiruard

to the people to specify distinctl}', and adopt some of the most important of tiiose

principles ; and they therefore recommend the adoption ol the following, as amend-

ments to the constilulion.

First—ThaX the privilege of the writ of hubeas corpus shall not be suspended,

unless when in cases of lebellion or invasion, the public safety may require it.

iV'-oj/c/—No person sliall be held to answer for a capiial or otherwise; infamou;

crime, except in cases of impeachment, and in cases of the militia when in actu4
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Service, and in cases of petit larceny, assault and battery, and breaches of the

peace, under i!)e regulaiion of Uie legislature, unless on presentment or indict-

ment of a grand jury ; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb ; nor shall he be compelled in any criminal

case to be a witness against himself; nor be deprived of litie, liberi}', or propeity,

viihoul due procc-ss of law ; nor shall private pr perty be taken for public use

withoui just comp(!nsation.

Third—In all criminal prosecutions, the accused shall enjoy the right of a spee-

dy and public trial by an impartial jury of the county wherein the crime shall have

been committed, and to be inibrmed of the nature ami cause of the accusation ; lo

be confronted with the witnesses against him, and to have compulsory process for

obtaining witnesses in his favour. But in cases of crimes committed within any

county in which a general insurrection may prevail, or a general insubordination

to the laws exist, or which may be in possession of a fore gn enemy, the inquiry

and trial may be in such county, as the legislature may by law direct.

Fourth—Every citizen may freely speak, write, and publish ins sentiments on
all subjecis, being responsible for the abuse of tliat right ; and no law shall ever

be passed to curtail or restrain the liberty of speech or of the pi ess ; and in all

prosecutions or indictments for libels, the truth may be i^-iven in evidence, if i. be
made to appear that the matter cliarged as libellous, was publislied witli good mo-
tives, and for justifiable ends j and the jury shall have the right lo determine the

law and the fact.

Fifth—The people shall be secure in tlitir persons, houses, papers, and effects,

against unreasonable searches and seizures ; and no warrant shall issue but upon
probable cause, supported by oath or affirmation, and particularly describing the

place to be searched, and the persons and things to be seized.

Siscth—The trial by jury, as heretofore eiijo3'ed, sliall remain inviolate.

Seventh—Excessive bail shall not be required, nor excessive fi es be imjjosed

;

and ail prisoners shall, belbre trial or conviction, be bailable by sufficient sureties,

except for crimes, the punishment of which may be death, or imprisonment for

life, or for a term of years, where the proof is evident or the presumption great.

Eighth—The citizens shall have a right, in a public manner, to assemble for their

common good, and lo apply to those invested with the powers of government, for

the redress of grievances, or other proper pu: poses, by petition, address, or re-

monstrance
^V»U/i—I'he military shall on all occasions, and at all times, be in strict subor-

dination to the civil power.

The report was read, and on motion of Mr. Sharpe, committed to a commit-
tee of the whole, and ordered to be printed.

THE COUNCIL OF REVISION.

On motion of Gen. Tallmadge, the Convention again resolved itself into

a committee of the v/hole, on the unfinished business of yesterday (the rej'ort

of the committee on abolishing the council of revision, and the amendment of-

fered by Mr. Livingston)—Mr. Sheldon in the chair.

CoL. Young resumed his remarks. I shall occupj-, he said, but few mo-
ments in making the additional remarks which I intend to submit on the ques-

tion before the committee.
It has been more than insinuated by the honourable gentlemen from Dutchess

and Delaware (Messrs. Livingston and Root) that it would he aristocratic, to

invest the governor with the power of suspending the operation of bills, even
subject to the lunitation proposed in the report.

I do not deem it necessary to say "much to repel such an imputation. After

the sanction wliich the constitution of the United States has received in every

state, vesting similar powers in the executive, after the various amendments
which have been made of that instrument, after the scrutiny it has undergone
by the most strenuous advocates for the people ; and after an experience of tnore

than thirty years, in which not a single objection has been made to that part

of it, from any quarter of the union, it does seem that such an imputation may
be put at rest. But, sir, a proposition has been made by the honourable gen-

tleman from Richmond (Mr. Tompkins) to associate other persons with the exe-

*uti7e, aad to create a new council of reyi^ion, composed of different persons.
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The object of this association is stated to be, to bring into the exercise of that

duty a greater quantity of talent, experience, and learning, than can be sup-

jposed to exist in a single individual. But, sir, the governor will at all times

have it in his power to avail himself of all, and more than all,- the talents and

learning which that amendment contemplates associating with him. He has

constant communication with the judges, tlie attorney general, and other emi-

nent legal and political characters, in whom wisdom and virtue may be supposed

to residti. It is the course of legislation to print such bills as are important,

and these are carried to him every morning. Hence he is apprized, from day

to day, of the business before the legislature ; can see its bearing, and is pre-

pared to act upon it. It is therefore not necessary to impair his responsibility

by creating a new body, from which he can derive no greater benefit than he

can obtain without it.

We return, then, to the question, is it safe to trust the legislature with an

unconlroil..Ll3 power to enact la\vs, without an efficient check on the part of

the executive?

The members of the legislature are elected by counties, and feel themselves

responsible peculiarly to the counties that elect them. The governor is elect-

ed by the petjple of the state, and to the state is he responsible. If, then, lo-

cal combit'iations are formed by bringing together for improper purposes, a

powerf'ii force, it will bo in his power to prevent its effect. He is responsi-

ble to the whole of the state, and if he abuses the trust, the whole power of the

state caji be brought to bear upon him. In cases of combination in the legis-

Jative branch, the responsibiUty is divided among one hundred and twenty-six,

and the shelter is effectual. But with him it is undivided, and he cannot es-

cape it. In the exercise of this power, he must sfand or fall by the weight of

public sentiment. It was that alone which sustained the executive in the

strong measure of prorogation to which I iiave alluded.

Much stress is laid upon the idea, not only that the representatives are the

people, but that a bare majority is the people. The latter idea is often as er-

roneous as the former. Without alluding to the unfair practices by whicii the

people are often misled, let us examine for a moment what those majorities

are, and in what manner they are frequently created. Has it not happened in

political parties, that the majority in the legislatnre has depended upon the single

city of New-York; and a bare majority of two or three huud'-ed, and those perhaps

thti venal votes of negroes, has carried the election ia tha^ city, and thus given di-

rection to the sovereignty of the whole state of New-York I And what may
tiot such a majority do, when in the uncontrolled exercise of its power ?

How often liave we seen states gerrymandered (to use an eastern phrase) to

perpetuate tlie power of a party, and that, too, by a body that did not re^.Te-

S2nt a majority of the people. And is such a majority the people ?

But, sir, this is not all. Suppose that ia one branch of the legislature one

party has a majority of one, and in tVic other branch the other party has a ma-

jority of ^'/^y. May not the majority of one thus control the greater majority

"of|fifty i Sir, it is altogether preposterous to regard a fortuitous majority, as con-

stituting, of course, the majority of the people.

But we are told tliat we sliouhi not mingle the different branches of the go-

vernment together. I admit it. The argument is a good one—but it is mis-

applied. The qualified veto recommended in the report, only gives to the go-

vernor the power of stopping a bill in its progress, until two-thirds of the legis-

lature should decide on its passage. Its progress, then, becomes peremptory;

and it might as well be said t!iat you mingle the judiciary with the legislature,

because you authorize the former to decide on the constitutionality of the laws,

which the latter have enacted.

Mr. DutR. This protracted debate, I am sensible, Mr. Chairman, has

nearly exhausted the patience of tlie coininittec, and every topic of argument

connected witli the subject. I am free to admit, has been already enforced with

a power of eloquence, and illustrated with an extent of research, that 1 can

never hope to attain. It is not therefore with the expectation of shedding light

or novelty on the discussion, or of fixing the mind of any member, who may

yet be hesitating, that I ask the attention and indulgence of the committee.
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But it has occurred to others as ^rcU as to myself, that a somewhat fuller expla-

nation than has been yet given of tlic reasons which actuate us in consenting-

to (lie reported amendment to tlie constitution, has been rendered necessary

by the course of the debate : Such an explanation, we conceive, is due to our-

selves—due to our constituents, and due to the vast majority of the people of

this state, whose peaceful triumpli over their adversaries, over those who by

an extraordinary stretch of power, (to give the act its mildest term) sougltt to

defeat their wishes so frequently and fully expressed, we are in effect now cele-

brating-, and by our acts are bound to consummate.

Notwithstanding all that has occurred—all that has been said in the progress

of this debate, I jet entertain the hope that the amendment as reported by the

select committee will survive, not merely the attacks of its adversaries, but

the more dangerous support of some of its professed friends, and will finally re-

ceive the sanction of the Convention. I intend no disrespect to the gentlemen

to whom I allude by tliese expressions, but I refer to that inconsistency whicli

many have strongly felt between the arguments they have urged, the opinions

which they have expressed, and the conclusions which they have adopted.

Did I entertain the sentiments in relation to the council of revision, which some

gentlemen have taken such pains to avow, I should feel myself constrained to

exert my best abihties and all the influence I could command, to prevent the

passage of the amendment ; not indeed with the view of adopting the altera-

lion proposed by the gentleman from Dutchess, (Mr. Livingston) but for the

purpose of securing and re-establishing on its former foundations an institution,

which, if all that has been said in its praise be true, we have rasidy, if not wick-

edly, consented to destroy. It is with great surprize, I must own, sir, that I-

have listened to tliese praises, and I cannot help thinking, that at this time, and

on this floor, they ought not to have been uttered. They were calculated to

provoke a discussion that in common prudence ought to have been avoided.

The causes that have led us to dissolve the council of revision, I had supposed,

were understood and felt by all ; and I had hoped that we should be permitted

to exercise in silence, that sentence of condemnation which the voice of the

people had so clearly pronounced. But a different course has been adopted.

Those who, as it seems to mc, were most interested to maintain this silence,

have been the first to violate it, and have, in effect, challenged a discussion

which a great majority of this committee would willingly have consented tn

waive. A formal elaborate elogium has been pronounced on the character

and acts of the council of revision. Its salutary influence in restraining le-

gislative usurpation, and the purity of the motives by which its members have

been actuated, have been loudly asserted. The imputation that political feel-

ings have been permitted to pollute the sanctuary of its deliberations, has been

repelled in a tone of lofty indignation, and an appeal has been confidently

made to the gratitude and veneration of posterity, from the ignorance, and pre-

judice, and passion, that now prevail. And yet, sir, this very council of revi-

sion, by an unanimous vote, v.s have consented to abolish ! There is som.e-

thing in all tliis that I must confess I find it difficult to comprehend, and the rea-

sons tliat have been assigned to reconcile the praises and the vote, have

served only to increase my surprize. I am sure, sir, that the reasons to which

I refer, are not those that have influenced the majority of this committee, and

could we assent to the justice of the praises that we have heard, I trust that we
should feel it our duty to rescind the resolution that we have passed, and reject

the amendment proposed bj.4he s.elect committee, as not merely an useless,

but a pernicious innovation. We could never consent, I imagine, to sacrifice

a wise and beneficial institution to the authority of an abstract speculative

maxim. Still less could we consent to abolish it to relieve its present members

from the suspicion and calumny to v.-hich it is insinuated that the firm and in-

dependent discharge of their duties had exposed them. In this, and in all

cases, the honour and the burthen must be taken together. A necessary office

is not to be abolished because its temporary possessors shrink from the respon-

sibility Avhich it imposes. The authority of cvciy political maxim must depend

exeluMVoly unon its truth, and if no public evils are found to flow from the

M
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supposed union of tlie judicial and leg-islative powers in the council of reviaioav

the maxim that prohibits such union must be false.

It is indeed true, sir, that in a well reg-ulated government, the judicial exe-

cutive, and legislative departments ought to be kept separate and distinct ; but
the meaning of the rule obviously is, that the whole, powers of neither depart-

ment ought to be vested in another; that those who make your laws should not

by permitted to interpret or execute them. Not that these departments,

though separate, should not be allowed to execute, to a certain extent, a conr

trol over tlie acts of each other. Experience has demonstrated that the ex-

ercise of such a control is, in fact, necessary to preserve tliat very independ-

ence which tlie maxim recommends and inculcates. We should, indeed, in-

volve ourselves in a singular inconsistency, were we to abolish the council of

revision on this ground, since the very substitute that we propose to adopt con-

templates a similar union of the executive and legislative departments, whicli

the maxim, as interpreted by th'e lionourable chairman of the committee, (Mr,

Tallraadgc,) equally forbids. It seems manifest that other reasons tlian these

must be found to justify us in demolishing the council of revision; and that, to

shield ourselves, both from the I'cproacbes of our own consciences, and the just

resentment of our constituents, we are bound to sliow that it is a mischievous

and dangerous institution, and that the objections to which it is liable, cannot

be urged with truth against the substitute that is proposed. It is on these

points, sir, that I propose to submit some few observations to the committee,

and I shall endeavour to conduct the discussion with as little reference as its

nature will permit, to the acts and conduct of the present members of the

council.

It has been intimated, sir, in the course of the debate, that it is only within

a few years that the detects of the council of revision, as a political institu-

tion, have been suspected or discovered. The observation, sir, is not correct.

The authors of that immortal work which is the peculiar boast of our country,

and wliich contains the most lucid investigation of the principles of represen-

tative government, that the world has yet seen, it is evident, were fully aware
of the existence and nature of those defects. In a paper of " The Federalist,"

which is attributed to General Hamilton, two objections to tlie council of re-

vision are distinctly and forcibly stated. The first, that its members, acting as

judges in the interpretation of laws, are liable to be biassed by the opinions

previously expressed in the exercise of their revisory power; and the second,
•' that from their toofrequent association with the executive, they may he led t(t

embark too far in his political views, and (hat a dangerous combination may
thus he cemented between the e.cectUive and judiciary dcparlments.'''''^

How far tliese anticipations of evil liave been realised, I omit to inquire,

though perhaps some may be disposed to cite them as proofs of that deep and
almost prophetic wisdom, which distinguishes the writings of their illustrious

author. Upon tlie validity of tliesc ohjections we might safely rest our votes

in favour of tlie resolution that we have passed, but the importance of tlie

subject, if it do not require, will certainly excuse, a further examination.
What then is the council of revision ? Let us break through the illusion

which its name is well calculated to preserve, and we must see that it is in ef-

fect an executive council, of which the members hold their seats for life, and
possess an efficient control over the acts and proceedings of your legislature.

Such an institution in a republic is unexampled and anomalous, and exists in

direct violation of the elementary princiulcs of a republican g-overnrnent.

A republican government is founded in a deep knowledge, and consequently

a deep distrust of human nature. Hence its cardinal maxim is, that no power
ought to be granted against the abuse of which some sufficient remedy is not

provided. Yet by the constitution as it now stands, wo have vested in a per-

manent and irresponsible body, a discretionary power of the most extensive

nature. A power conferring" an inOucnce and authoiiiy vastly greater than

cursory reflection would lead us to anticipate ; and against the excess, the

abuse of that power, no remedy, whatever, and no cuhfjintfe clieck is provided.

Under every form of government, {'riser^tir^iary powers must be entrusted, and
as their exercise cannot be guiu-ded by fixed and cei tain rules—as it is dil'i-

*Vide "ThcFederah'bt." IVo. 73.
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«ult and almost impossible to discriminate between errors of intention and

mistakes of judgment, experience has shown that there exi.sts no remedy

against their abuse, but to subject those in whom they are vested to the effect-

ual control of public opinion, by making- their contmuance in power depend-

ent on the puolic will. But the members of the council of revision, when

once appointed, may be said to hold their olSces in contempt of the public will,

and by managing to secure a certain legislative and party support, may with

safety set at dotiance the wi. lies of a great majority of the people. That such

a tribunal should ever have been created—that it siiould have existed in this

state for so long a term of years, is indeed matter of great surprise. Yet I am
inclined to think that the very circumstance that ought most to have excited

our alarm, has tended most to blind us to its real nature and operation. I

mean the union of its prerogatives (for such they may be termed) with the pow-

ers of your judiciary. Were a .roposiiion now made to vest in a body of

men chosen for life a negative on the acts of your legislature, it would be re-

jected at once with indignation and disdain. We should all be ready to ex-

claim, " this is monarclij, naked and undisguised;"—and yet this very pow-

er we have vested in a body of men holding by the same independent teiiure

other olfices of the utmost'weight and importance, and the whole authority and

influence of which can easily be converted to strengthen and uphold them in

the exercise of their legislative velo.

I know i shall be told, sir, that the constitution contains a sufficient check

against the abuse of this power, in the provision that enables two-thirds ol' the

legislature to pass laws notwithstanding tlie objections of the council. That

this is a check, I do not deny, but its suliiciency, as such, I strongly doubt.

I conceive, sir, that the sutficiency of every check depends exclusively upon

the ability of those whom it seeks to restiain, to disregard or elude it. V.'ith-

out referring to the past conduct of the council of revision, we may assume it

as a general truth, that those who are entrusted with a limited power, will get

rid of the limitation if they can, and make that which is qualified in its terms,

absolute in its operation. Applying this observation to the council of revision,

we in ctfect only say, that its members will always be desirous that the inter-

position of their vcio should be effectual in defeating the passage of the law to

which it refers. I admit, sir, that they will not—they cannot openly disregard

the check wliich the constitution imposes, by declanng the invalidity of lar/s

that shall have received the sanction of the requisite majority. But what can-

not be openly disregarded may be secretly eluded, and we must always recol-

lect that it is by the operation of a secret influence, not by the open invasion

of their rights, that the liberties of the people in a republican government are

most liable to be endangered. This check, sir, wilt be eluded, and the con-

stitutional barrier etfectually undermined, if the membere of the council of re-

vision can manage to acquire such a share of political power, and to exert such

an influence over the legislature, as will enable them in the exercise of the

negative, to secure to themselves the support of tlie requisite minority. The
attainment therefore of the power that shall thus free thern from tljc shackles

of the constitution, and give an unlimited control over the proceedings of the

government, we may safely predict, v/ill become tlie great pursuit of tlie mem-
bers of your council of revision. The ambition of that power is a passion to

which the temptation of their situation necessarily exposes tliem—which men
of the most decided character and the m.ost vigorous intellect, arc the least

likely to resist, and which the offices that they hold furnish the peculiar and al-

most certain means of gratifying.

It is commonly said by theoretical writers, that of all the departments of go-

vernment the judiciary is the weakest; and if a comparison be made merely/of

the positive pov/er that is delegated to each, the observation is certainly not un-

founded. Yet, sir, it is equally certain, that there is no ofhce that confers on

the possessor such a sway and authority over t!ie minds of t!ie community as

that of a judge of your superior tribunals ; or of which the influence can be

converted to the acquisition of political power with greater effect, and less ha-

zard of detection. Judges who discharge their important functions with abili-

ty and apparent impartiality, naturally attract to their own persoir^ and charac-
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lers a portion of that respect and veneration with which the people of tJiis coun-

try habitually regai'd the laws themselves. In this high and imposing' character

they usually exhibit themselves in all the counties of v our state. They become
personally known in each, to almost all the respectable men, and they exercise

a control over the most numerous and intelligent profession that has always fur-

nished and must continue to furnish your most active politicians—a control, the

extent of which, it is not easy to define, and the inlluence of which over the

minds of those subjected to it, it is still more difficult to calculate. If men, thus

situated, and possessing, by virtue of their ofljces, a negative on the acts of

your legislature, form a design of acquiring and cementing a political influence

that shall extend over, and be felt in every department of your government,

there is every probability that the design would succeed, not merely from the

extent of the means that could be brought to bear on its execution, but from

the difficulty with which the mass of the community will be induced to believe

in its existence or its danger. The people will naturally tiiink that those who
administer the laws with ability, can best deternnne what new laws the various

exigencies of the commonwealth require, and that their extensive knowledge

of the state renders them tlie most capable of determining on the merits and

qualification of rival candidates for office. Thus, for a long time the interfe-

rence of your judges, both in the proceedings of your legislature, and your

council of appointments, both in procuring the passage of laws and in the distri-

bution of public patronage, ^vill be viewed without jealousy or alarm, until at

length, the barriers that separate the departments of your government will be

swept away,—the whole authority, legislative, executive, and judicial, will

come to be vested in a single body, and you will be cursed with a constitution,

i-epublican in its form, but aristocratic in its operations and effects.

Yet, sir, this is not all. It is upon the character and minds of the judges

themselves, and the consequent administration of justice, that this pursuit of

])olitical power, this misdirected and unhallowed ambition, may be expected to

produce their worst effects. The very attainment of their object must compel

them to oppose the interests of one or the other of the parties into which your

state may be divided ; and it would be strange indeed, if their own breasts

should escape tlie contagion of those passions and prejudices which it is their

interest and tlieir business to excite, to extend, and to perpetuate. Wiiat arts

they m.ay be led to practise, into what compliances tliey muy be tempted, into

what dangerous partialities tliey may be betrayed, I tremble to tliink. I feel a

secret dread, when I reflect upon the miscluei's which an artful and plausible

political judge may produce, and with what perfect security, with what little

risk or dread of punisliment he may proceed ! As the most settled malice

sometimes dresses its purposes in smiles, so the most determined partiality

—

that which moves to its object with the greatest skill and certainty, may assume

the aspect and tone of unprejudiced and dispassionate candour ; and even

seem to conipassionate the victim that writhes under its injustice. God forbid

ihe time should ever arrive when suitors shall be anxious to inquire into the po-

litical sentiments of the judge by whom their causes are to be heard, and when
upon the knowledge of those sentiments the event of a trial shall be constant-

ly predicted ! I am not called to speak of what has been, or of what is ;—but

continue your council of revision—let its members, or a j)ortion of its mcn:-

bers, be tlie active leaders of your political parties, and tlie time is not distant

—the period will soon arrive—when tliis community will be afflicted with all

tlie evils that can result from a fluctuating, and passionate, and partial adminis-

tration of justice. Your laws, sir, will become uncertain as the gust tliat blows

around us, shifting as the clouds that cast a transient shade over those v. indows

as they pass. Their power may, indeed will, continue to be felt and dreaded,

hut dreaded alike by the good and tlie bad—but dreaded, as the sudden fury of

the winds and tlie tempest; we know notfrom what quarter it will arise, nor up-

on whose head its terrors will descend.

I am not concerned to show, sir, t'ae perfection of my argument does not re-

quire me to prove, tliat the evils, or any portion of tJie evils, that I have depict-

ed, have yet displayed themselves. As a political institution merely, would I

<:Qnhiacr the ineriis of tlie council of revision. If its natural, its probable ten-
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^ency be sucli as I have described, we are clearly justified in abolishing it. It

inav be, sir, that the lessons of experience, to a certain extent, accord with,

and confirm the results of speculation : but this is a question, not properly be-

fore us, and from the discussion of which there are numerous reasons that should

lead us to abstain.

It is plain, Mr. Chairman, that the amendment which the committee have

reported, is clearly free from the objections that I have endeavoured to urge

against the council of revision. It is obvious that there is no comparison nor

analog-y whatever, between the qualified negative of an elective mag-istrate,

resigning- his power periodically into the hands of the people from wliora it was

derived, and the absolute or qualified veto, either of hereditary or elective mon-

archs. We may therefore with perfect consistency, abolish the council of re-

vision, and adopt tlic substitute, which tlie committee have reported. The

council may be a very unsafe depositary of the power of tlie negative, and

yet it may be proper, and even necessary to retain the power itself. The pro-

priety of establishiug such a clieck upon the proceedings of your legislature, is

distinctly admitted by the honourable gentleman from Dutchess. It is admit-

ted in the very substitute that lie lias proposed. The question, therefore, pro-

perly before us, is not whether such a power ought to be intrusted, but to what

extent it is to be confined, and in what manner it ought to be qualified. To
this question, many of the precedents which the gentleman has cited, most of

the arguments which he lias urged, are quite inapplicable; since, if their au-

thority or force are allowed, it would follow that a negative in any shape ought

not to be retained ; but as an odious relic of monarchy, should be struck out

entirely from our plan of government. This opinion 1 cannot deem it necessa-

ry to combat. It lias not been advanced in terms by the gentleman himself,

nor can those who entertain it, consistently vote even for the substitute that he

has offered. I shall take it for granted tliat we all agree in the opinion, that a

revisory power, involving a negative on the acts of tlie legislature, ought to be

vested in the executive, and that the sole object of our deliberations is to as-

certain the extent and nature of the power thus to be created. Shall it be

merely the naked right of returning bills to the legislature for reconsideration ?

or the power of defeating them, unless tvpo-thirds of the legislature concur in

passing them, notwithstanding the objections of the executive. To enable us

to resolve these questions, it is necessary fo advert to the objects, in contem-

plation of which, the negative is given. That the power ought to be effectual,

that it ought to be so constituted as to secure the probable attainment of the

€nds proposed, will be admitted by all. It would be worse than mockery to

vest a negative in the executive, the exercise of wliich, if exercised at all,

would be fruitless and nugatory, and would tend tc expose his character and

office to public contempt, or public odium.

It is for these purposes principally that a negative ouglit to be vested in the

-executive. 1st. To prevent the passage of hasty and unadvised laws. 2d. To
preserve the independence of tlie several departments of government, by pro-

tecting the executive and judiciary against legislative encroachment. And
3d. To protect the rights and interests of the majority of the people against the

usurpation of a minority, by whom, as had been shewn at an early stage of the

debate by an honourable gentleman from New-York (Mr. Edwards,) a majority

in the legislature might frequently be elected.

Mr. D. then entered on a detailed argument to prove tliat in the two last ca-

ses, the interposition of such a negative as was proposed by the gentleman from

Duiclicss, would tend only to provoke ridicule, and ensure defeat, though even

such a negative he admitted, might frequently have the effect of preventing the

passage of hasty and unadvised laws. Where the defects of laws were acci-

dental and unintentional, it might fairly be presumed that they would be cor-

rected as soon as they were discovered and pointed out to the legislature ; but

that a legislative majority should abandon a formed plan, a preconcerted design

of encroachment and usurpation, out of deference to the authority of an execu-

livc, in hostility to whom it had been probably conceived, it was absurd and

irrational to exjject.

That the danger of legislative Uourpatioa was by no means imaginary, Mr.

D. next proceeded to sUoiv.
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Experience had proved that where leg-islative power was unchecked, either

by the open or silent operation of a veto, it was certain to overleap all constitu-

tional barriers,—to absorb in itseit, and to claim and exercise the whole autho-
rity of government. The same feelings tiiat had so strongly displayed them-
selves in the Convention, in the course of the debate, would frequently predomi-
nate in a legislature, and control its proceedings.

The belief that thoy only were the true representatives of the wishes—the

proper guardians of the interests of the people; and that every accession of
power to themselves was an increase of public liberty—an extreme jealousy

and distrust of the executive and other departments of the government—and a
constant desire to strip tliem of their privileges, narrow the exercise of their

power, and reduce tlietn to a state of feeble dependence.
The gentleman from Delaware (Mr. Root.) Mr. Duer proceeded to observe,

has truly said that our government is a democracy. The will of the people is

its origin, and to carry that will into effect, is the aim of all its institutions. But
in all our speculations we were bound to recollect that it is not a pure, but a
representative democracy—that the authority of government is not e?:erciscd

collectively, but by various classes of delegated agents. The intent of the con-
stitution that we are framing, and of every constitution, is to distribute to these

agents the power thus derived from the people:—to mark tlie limits of their

authority, and provide the means of restraining them in its exercise, within
their appropriate sphere. The practical excellence of such a government con-
sists in the fidelity of the representatives in tlieir faithful execution of the trust

that the people have confided, and the object of the checks and balances, of

which the gentleman from Delaware has expressed such a singular dread, is to

insure this fidelity in the agents of the people / by preventing them from exceed-
ing their powers, and compelling them to act within those bounds and limits,

which the will of the people, expressed in the constitution, prescribes and de-

fines. They are necessary not to strengthen the public functionaries against

the force or the change of public opinion, but to guard the people themselves
against the misconduct of tlicir agents, by elFecting and maintaining that sepa-

ration between the variou=; departments, of government which is essential to its

perfect administration.

But it is said, sir, that the power proposed to be vested in the executive may
be abused ; that it may be exerted to prevent the passage of salutary and even
necessary laws. That it may be so abused I do not deny, nor is it difficult to

imagine cases of possible abuse far stronger tliau any that have yet been stated..

But when we are to determine on the expediency of making a grant of power,
the question evidently is not whether it may, but whether in all probability it

ivill, be abused, and whether the evils that may flow from its possible abuse, are

not far more than counterbalanced by the benefits certain to result from its salu-

tary exercise.

But what then, it may be asked, is our security against the abuse of this power
by tbe executive ? The same securitj^ sir, that you have against the miscon-

duct of all eloctiie officers—his accountability to the people. The certainty

that by abusing his trust, he will lose their contidence and favour. We may
surely assume that he will act with common prudence—with ordinary discretion.

He will not, therefore, enter into a contest with the legislature—a contest in

which they would possess every advantage, except in those cases in which the

strong conviction in the rectitude of his conduct will lead him to a confident re-

liance on the support of public opinion.

But, sir, an argument has been attempted to be drawn, by the honourable

gentleman from Dutchess, from the conduct of some of the governors of tiie

eastern states during the late war. But did tliose governors take the attitude

they assumed unsupported by public sentiment? No, sir, they would not have

dared to risk the responsibility of such a violation of duty, had they not been
sustained by the imniediale rcprosentafivcs of the people.

Much api)reheiision has liccn exprc»Sv'd in relation to the alarming power,

whicii this transfer would enable the executive to assume. Really, sir, tliese

fancied dangers arc preposterous—they are inconsistent with each other. What
are the pov/ers already confided to your executive ? Has he not the cnormour
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power of prorog-ation ?—a power from the exercise of which he is subject to no
Icg-al responsibility, and whicii enables him by a sing-le act to dissolve and over-

bear the collected energies of the people.

Has he not the control of all the physical strcng'th of the state, as captaia

g-enerai and commrnder in chief of the militia ?—a power, the abuse of which
would enable iiim to withdraw from your frontiers, in time of war, the force tliat

might be necessary for their protection.

Is it not strange, sir, that this power of the nej'ative should be contested with

so much vehemence, Tvhen otlier powers far more extensive, far more liable to

abuse, are conferred upon the executive without difficulty ? What power in-

deed can we grant that is not equally liable to abuse ? If the argument be pur-

sued to its legitimate consequences, it must end in stripping the ejeculive of all

the privileges and rights that have been hitlierto annexed to his olTice. The
substance of authority will be taken from him, and the name, the title, only, will

remain. And indeed, sir, if this arg'ument is to be admitted here, where shall

we stop ? If a remote, naked possibility of the abuse of power, is to be urged
against its grant, to what extent shall the objection be carried ? If allowed to

})revail here, let us be consistent with ourselves, and let it prevail throughout.

Let us then sboilen our labours—demolisli at one blow the constitution that we
are called to amend—resolve soci( ty into its elements—throw off the restraints

of oi'der and civilization—rush again into the wootls—become savages—trust-

ing for our protection and security, not to laws that may be violated, and power
tliat may be abused, but to the untamed cruelty of our hearts, and the native

vigour of our arms.

Mr. Russell briefly assigned the reasons which would induce him to vote

against the amendment offered by the gentleman from Dutchess (Mr. Living-
ston.)

Mu. Sharpe rose, not to enter into the debate, which had been so eloquently

and ably conducted ; but he would ask the indulgence of the Convention while

he explained the reasons which would govern his vote on this question. He
had a few days ago voted for abolishing the council of revision. For the last

six years out of seven, he had had the honour of a seat in this legislative hall

;

and by you, sir, and other gentlemen who have been members of this house,

and have seen the quantity of business before it, it would be acknowledged
that he had had some experience in legislation.

He voted for the abolition of the council of revision, because he had long seen
the evils of the judiciar}' being associated with that department of the govern-
ment. He had long thought it ought to be an independent branch. But, sir,

said Mr. Sharpe, during my short experience in legislation, I have seen much
good done by the council of revision. I have seen hills hastily and unadvisedly

passed— I have seen these bills objected to by this council of revision, and re-

turned to this house, and when the objections were read, I have seen members
stand astonished, 'that they had voted for a bill that was in the very face of that

constitution which Ihey had just sworn to support. I have seen that council

object, and object again, to a bill, and after all, 1 have seen tliat bill jiass by two-
thirds of both houses ; and it now remains a foul blot upon tlie journals of our
legislature. I have seen that council of revision come down from their council

chamber, and advise members to make alterations, rather than to send them
back with those objections ; and such alterations have been made. But, sir, I

have seen the evils of that body too— 1 have been herein high party times—

I

liave been here in peace and in war ; and as the gentleman from Delaware re-

marked, it was in that dark day when the clouds of an awful war were lowering
over our country ; and at that period, when, if at any time, the constitution

ought to have been made to bend, 1 have seen bills returned by that council of

revision with frivolous objections. I have seen bills repeatedly returned to this

house, which were by the.council ofrevision considered inexpedient.

Sir, where is there an evil in the state that has worked moie mischief (lian th©

multitude of 6a.»/.-s. Have they objected to thase bills ? No, sir. Every gen-
tleman within the sound ofmy voice will remember the speech of the governor,

in which he shewed tlie impropriety of making more new i««A".?—that they weie
great evils, arid that they had done more injury to agriculture in this state thsip
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any otbcv cause ; and ia wliicli he cautioned the Icgisiature agaiust passing'

any laws for increasing- tliese institutions. VVliat was the result that year ? Two
country banks, and one in the city of New-York were obtained. And how r"

The country banks were passed, and sent to the council ofrevision—The Frank-

lin Bank bill was rejected by the house, and sent back to the senate—The legis-

lature had passed a resolution to adjourn—The country bank bills were not re-

turned iVoin Llic council—A rumor was fvCt afloat the night before the legislature

was to adjourn, that if the Franklin Bank bill did not pass, no bank bills would

pass during that session. What was the consequence ? All the forces were

then rallied, and the friends of the country banks found thatthcj' had but one

alternative, and that was to pass the Franklin Bank. Next morning- a motion

was made for a reconsideration of the vote rejecting that bill ; but as the bill

had been sent back to the senate, this motion was not in order. A resolution,

however, was passed, directing the clerk to request the senate to return it to

this house—It was returned, reconsidered, and out of all rule and order, passed.

The country bank bills were then returned from the council—and the Franklin

Bank bill before midnight became a law of the state. But, sir, there is ano-

ther objection. The council have a right to retain bills ten days ; and every

one knows, that as the session of the legislature progresses, so business in-

creases. Petitions are received till the last day of the session. It is a right

that every man has, to petition the legislature, and they are bound to hear him.

Thus business passes at the close of the session ; and I have seen laws not

passed unadvisedly', hung up for a year, and the people of the state deprived of

the benefit of that law for that period ; yet the law was returned at the com-
mencement of the next session, without objections. There is now hung up in

that council, a bill affecting the rights and property of individuals ; and I doubt

not tiiat after suflering it to remain there for a whole year, it will be returned

to the next legislature without objections.

But, sir, I have still a stronger objection. I have seen the executive of this

state recommend to the legislature a measure as being all important to the

welfare of the state ; and 1 have seen' the legislature accordingly pass the bill

with promptitude. Sir, I have seen that council of revision and the governor

reject that hill, wliich had, as it were, been recommended but the day before.

—^That bill did not pass.

It was this that excited the indignation of the people of this state ; and the

voice of seventy thousand freemen has told me, that that feature in the consti-

tution ought to be destroyed. I am aware, sir, that a veto ought to be placed

somewhere. Legislative business at the commencement of a session is gene-

rally well done. I have rarely seen a bill rejected by the council of revision,

that had been passed early in the session ; but not so at the close. I could

quote many instances. In 1820, t'le inhabitants of Canandaigua petitioned U\

have that village incorporated ; the bill was presented to this house, and I think

it cannot be said that it was unadvisedly passed, for one of its members pre-

sided over tliis house, a man distinguished for his talents and industry. Sir,

I hat bill passed under the eye of the representative of that county. It wen1

to the senate and passed there. It was sent to the council of revision, and thn-^

became a law. One of the members took tliat bill home to his constituent-^.

And, strange to tell, a clause in the bill provided that the trustees of the vil-

lage should be impounded instead of their hogs !

But, sir, it is said, that to give tliis veto to the governor, is dangerous, un-

less a bare majority of the legislature may pass a bill which has been rejected.

Sir, it is well known to every gentleman that this state has been in the hnbi!.

ofch-anginglicr representatives too frequently. Men come here willi the best

of feelings and motives ; but ere they are liere many days, they arc not only as-

sailed by older members of this house, but have a throng of members (rom the

lobby harassing them, and they are many times committed upon a bill before

they hear the arguments. When thej- have hoard the arguments, they will

say' they have promised to vote so and so on that bill, and that one vote vvii! no!

make mueh dilTerence. Sir, if members will commit themselves before tljoy

liave heard the arguments, it is not strange to suppose, that they will vote for

anv bill u';>>a which thev mnvliav^ been tltus commiUed, nntwi1li«landing anv
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objections. We have been tohl that it will be diHicult to obtain the passage

of any bill that may not exactly suit tiie views of the g-overnor ; but my fears

are, that he will not object to enough bills, because the more he objects to of

this description, the better it will be for the interests of the state.

When seventy thousand people told us to break away this part oftlie constitution

,

they did not tell us to erect nothing in its stead. I am well satisfied with tl]e

vote I hav^e g-iven for separating- the judiciary from this part of the g-overnment;

but 1 am for substituting- in its stead a controling- power, with which tlie jteopla

will be satisfied, and which will be an efficient check upon imp?udcnt legisla-

tion.

Chief Justice Spexcer. I observed to the committee 3'esterday, Mr.

Chairman, that the subjects of discussion on the proposed amendment, were ex-

hausted; if the remark was then true, how much more so is it true now. I do

not rise to discuss the question generally.

When, sir, I found myself elected a member of this Convention, I held a so-

lemn communion with my own heart and understanding. I considered that a

Convention of the sages of the state, the immediate representatives of the peo-

ple, was soon to take place, to deliberate on and settle the fundamental princi-

ples of social order ; to amend, to improve, and to ameliorate a constitution,

which had been founded by a band of patriots—a constitution which had trium-

phantly carried us through a sanguinary revolution, and conducted us to liberty

and independence—a constitution which had for nearly half a century, secured

to us the blessings of good government, and wholesome and salutary laws. I

determined in such a Convention, met to deliberate on principles of government

which were to secure to the present age, and to future generations, to our chil-

dren and our children's children, the inestimable riglits of life, liberty, and pro-

perty, to repress in myself every feeling calculated to disturb the grave and

"iiarmonious consideration of the subjects to come under discussion. I asked

rnvsclf how I ought to act if any intemperate individuals, regardless of what

was due to such an assembly, and to such an occasion, should endeavour to ex-

cite party feelings—to stir up prejudices, and for the purpose of carrying a fa-

vourite point, to produce excitements against individuals ? My answer was,

that it was my solemn duty to forbear recrimination ; to confide in the good

sense of tliis august body ; to resist all attempts to induce a division from angry,

revengeful, and party animosities. I believed that even those who, to gratify

the feelings of the moment, should so far forget their duty, as to endeavour to

excite prejudices here, would themselves eventually deplore the employment of

such means ; and tluit this Convention would rise superior to the passions and

foUies of the day, in contemplating the objects of the meeting, and the sacred-

ness of the trust reposed in them. Our constitution has endured for forty-four

years—how few are now living of those who gave us this noble monument of

wisdom ! Yes, sir, I unite with the honourable gentleman from Dutchess, (Mr.

liivingston) in expressing my profound astonishment, that at so early a period

the principles of civil liberty, and of republican governments, were so well un-

derstood. What a solemn consideration is it, that few, very fewof ns, can ex-

pect to survive for so long a period as has elapsed since the formation of the

constitution we are now endeavouring to amend. This should be deeply im-

pressed on our minds, and it will solemnize our feelings. On my part, I came
here determined to forbear, resolved to suppress every motion unfriendly to cool,

cahn, and patient investigation. I have no prejudices to indulge. 1 feel my-
self the immediate representative of the people, called upon to maintain and es-

tablish their dearest rights.

This Convention have been told from one quarter, that the proceedings of the

council of revision during the late war, laid the foundation of their own destruc-

tion ; from another quarter, that their conduct in relation to certain bills at an

anterior period, had sealed their ruin ; and from another quarter, that on the

rejection of the bill recommending a Convention, during the extra session in

Pi^ovember last, the sentence of condemnation went forth against the council.

1 do not feel myself called upou to defend my conduct or opinions elsewhere be-

fore this Convention; but it is due to that body, it is due to myself, to explain

fhe grounds whv that bill was sent back witli objections ; and t tliiuk it will bo
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seen that tlie sentence was unjust, if indeed such a sentence has ever passed-

It has been said that this bill did not pass hastily or unadvisedly. Hov/ is the

fact ? The legislature were convened on an extraordinary occasion, to appoint

electors of president and vice-president ; and it has been unusual to take up at

that session, any bills but those of pressing- necessity. Contrary as I believe

to all expectation, the bill in question was passed through both houses ; and in

the senate, as 1 understand, it was received on one day, and passed the next.

This bill recommended an election of delegates to be holden in the midst of win-

ter, at a time unusual and inconvenient ; but above all, it contained no provision

for submitting the question to the people, whether they willed a Convention or

not. The council believed that the lcgisl;iture, acting under the constitution,

chosen to Icgi^iiatc in pursuance of the constitution, had no authority to direct a

Coiivention for the general purposes of amending and probing that sacred char-

ter of our riglits, materially and fundamentally, Avithout a previous reference

to the pco;.le, of the question whether it was their wish that it should be thus

ajncuded and probed. I deny the right of the legislature to direct a Conven-
tion, in doing so, they had no higher authority than any other respectable body

of men, self-moved, and acting without any delegation of power whatever. Was
the rejection of the bill, on these grounds, a Ingh-handed and tyrannical act on

tiie part of tlie council ? Or was it a plain, fundamental, and republican prin-

ciple, in maintenance of the rights of the people ? We all acknowledge, that

all potver and all government of riglit belongs to, and emanates from, the people.

How, then, was it consistent with that acknowledgment for the legislature to

coerce a Convention, without first knowing whether the people willed it? We
have been told that there was no doubt on that subject ; the public will had beea
expressed through their representatives, and in town and county meetings.

But is this so ? Can there be any sure exj)ression of the public mind, in a com-
munity so extensive as ours, but through the medium of the ballot boxes '

Look at the danger of the precedent—a part}' gets into [)ower ; they find a con-

stitutional provision in their vvay, an impediment to the exercise of their power ;

uiiey resort to a Convention to amend the constitution, without a previous and
legitimate expression of the public sense ; the community is agitated ; it is split

into IVictions, and your government is shaken and imjjaii'cd.

It has been said that the act was recommendatory, and not compulsory on
the people. Tiiis will appear, on the slightest reflection, to be a mistake. If

ninety-nine out of a hundred of the people were opposed to the measure, the

ninety-nine had no means of expressing their dissent. The votes of ten electors

in a county in favour of any candidates, would have constituted a valid elec-

tion. The council insisted tliat, as a preliminary to holding a Convention, the

.sense of the electors sliould be taken, and an act was passed in accordance with

these principles. And here let me ask, what evils have resulted from the delay

which has taken place .'' The Convention, instead of meeting in June, met in

/iUgust ; but it now meets upon an undisputed right ; the people have legiti-

mately expressed their opinion in favour of a Convention. This delay of two
months in the meeting of the Convention, is the only grievance to be complain-

ed of; buL in my opinion, a great and salutary principle has been preserved.

It is true that a Ccjnvention was held in l.'jJJl, v/itliout a previous appeal to

the jjcople. I'hat Convention was expre.'^sly limited to two subjects, and they

vere such as admitted of no delay. Conflicting- opinions existed as to the con-
struction of an article in the constitution ; to settle that, and to reduce the re-

presentation, whicli was encrc.ising in a rapid and enormous ratio, were the

only objects of consideratiun.—Under the rejected bill, the wliole constitution

wiu liable to be re-nioddlcd ; that precclijnt, therefore, was not one which
€Ouid control, or which ought to have been followed.

If tlic sentence of condemiiation has gone forth against the council, because
; he objected to the bill for tlio reasons I have thus bi-ieily stated, all I can
May is, tiiat the condeumation has been undeserved ; and since it Vv'as thought

jToier to correct a very gross mistake, the council have been represented aa

») iposed to a Convention called in any way, and at any time. This was a gra-

in :tous dceiaralion, unv/arrantcd in point of fact ; the great objection was asr

t: '-iie inanucr of talii:;" it.
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Mr. S. said he had the honour to state to the committee, on a former occa-

sion, that he considered the exercise of the revisory power by the juaiciary, as

liable to objection on theoretical grounds. It was in a deg-rce a commitment
of the judges on constitutional questions by a premature opinion, formed with-

out hearing the arguments of counsel, and tiiis, he thought, a serious objection
;

and it was not to be disguised, that it exposed tlie judiciary' to catch the con-

tagion of party feeling and conthct. It !iad alwaj s been a painful and irksome

duty to him, and he wished to be disencumbered of it. He had no right, how-

ever, to yield it up from personal considerations ; nor did lie act on that

ground, but under the conviction tliat the judiciary should have no concern di-

rectly or indirectly, in the passing of laws. lie had long- felt, and believed this

to be incorrect in principle. One gentleman had insinuated that he wanted

not the support of those to disjoin the judges from the council, on the grounds

wliich had been assumed ; but their votes would stand as fair, and tell as well,

as triosc of others who voted on diiferent grounds.

It had been said that it was not necessary to give to the revisor}' power, the

right of objecting to bills on the ground of unconstitutionality, because the

judges had the power to declare such laws of no effect. It is true they have

such power ; but the constitution, as it now stands, confers in express terms,

the power of objecting to unconstitutional bills; andean it be believed that

three learned men and zealous patriots, who assisted in framing that instrument,

did not know that judges had the rigiit to set aside a law in contravention of

the constitution ? Surely not. But t'uey knew, also, that lliere must be an

interval between the law, and its annulment by the judiciary—that mischief

might in the mean time arise, and that possibly an unconstitutional law might

be acquiesced in, ratlicr than incur ttie expense of procuring its cancelment.

And here Mr. S. said, arises the distinction between governments having

constitutions in the American sense of the term, and those which have none ;

which an act of the legislature cannot transcend.

Great Britain has no constitution, in our sense of the word. The power of

parliament is omnipotent ; it can do every thing, according to the ideas of a

learned writer, but make a man of a woman. They had repealed fundamen-
tal institutions by mere act of parliament; they had converted a triennial into

a septennial parliament, and they have passed various acts which were consid-

ered as forming a part of their constitution. It is our happiness, and the secu-

rity of our rights, that we have written Constitutions, which the legislative

power cannot invade or transcend ; and if tliey attempt it, the judiciary inter-

poses to protect the citizen.

Mr. Spencer said, that it ouglit not to be lost siglit of, that we are assembled

to amend the constitution, not to make a new one ; tliat it would be our duty

to reform it only where inconveniences and evils had been .practically felt and
justly complained of ; or in those cases, where the light of experience and the

inarch of improvement and knowledge, clearly sliew, that changes ought to be
made, we could not act too cautiously ; and we should above all remember,
that innovation is not always improvement.
The question was taken on tlie amendment proposed by Mr. Livhigston, and

the same was negatived, 95 to 26, as follows :

NOES—Messrs. Bacon, Baker, Barlow, Bcckwith, Birdseye, Brceso,

Briggs, BrinkerhofT, Buel, Carpenter, Child, D. Clark, Clyde, Cramer, Day,
Dubois, Duer, Dyckman, Eastwood, Edwards, Fairlie, Fenton, Ferris, Fisli,

Frost, Hecs, Ilogcboom, Hunt, Hunter, Huntington, Hurd, Jansen, Jay, Jones,

Kent, King, Knowlcs, Lansing, Lawrence, Letferts, M'Call, ]\Ioorc, Munro,
Nelson, Paulding, Pitcher, Piatt, Porter, President, Pumpelly, Radcliff, Reeve,
Khinclander, Rockwell, Rogers, Rose, Ross, Russell, Sage, Sanders, N. San-
ford, Schenck, Seaman, Seeley, Sharpc, T. Smitli, R. Smith, Spencer, Stagg,

Starkweather, Steele, I. Southerland, Sylvester, Tallmadge, Ten Eyck, Town-
ley, Tripp, Tuttle, VanBuren, Van Home, Van Ness, J. R. Van Rensselaer,

S. Van Rensselaer, Van Vcchtcn, Verbryck, "Ward, E. Webster, Wendover,
Wheaton, E. Williams, N. Williams, Woods, Woodward, Yales, Young—95
AYES—INIessrs. Brooks, Burroughs, Carver, Case, R. Clarke, Colliuii,

Dodge, Ho'.v, Humphrey, A. Livingston, P. R. liivingston. i\Iillikin. Park,
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Pike, Price, Richards, Root, Rosebru,?h, R. Sanford, D. Sutherland, Swift,

Taylor, Townsend, Van Fleet, VVJieeler, V/ooster—26.

Mr. Tompkins then called for the consideration of the amendment whicli

he had yesterday submitted, but with an essential modification which he wish-

ed to niake. lie spoke some minutes against confiding-4he revisory power to

the n-overUor, and in fav6urof an efficient body of able counsellors to perform

this dutv. lie was not i'or overthrowing' institutions founded by the wisdom of

our ancestors ; he wa^ opposed to the council as at present organized ; but

wished to preserve something like it ; and would trust to the people to bear

him out in it. He maintained that it was absurd to vest this power in the go-

vernor ; and at the same time, by shortening his term of olfice, as it has been

proposed, place him in asilnation in whicli he will not venture to exercise it.—

If they would extend his term of office for five years, and render him ineligi-

ble afterwards, he should not think it so objectionable. He wished a substitute

for the present council of revision, to be composed of the governor, attorney-

general, and members, to be able counsellors, with the same term of oifice

ivith the judges of the supreme court. He would have them permanent.

—

This project might not be popular ; but he did not come here to legislate for a

tiay—he was legislating for posterity. The Convention of 1801, was assem-

bled to sanction a violent construction of the constitution. Then, the maxim

was, to strip the governor of as much power as possible. Now, gentlemen are

for giving iiim more power. In the Convention of 1801, he was opposed to re-

trenching tlio power of the executive. To him it was a proud triumjih, that nt

tlie age of twenty-six, he stood alone against the then dominant party ;
and

he believed that there were members wlio would now be proud if it could be

said that they had taken the same ground.

jMr. Rahcliff spoke in opposition to the proposition of Mr. Tompkins.

—

(Mr. T. said he would submit the amendment in blank. He wished merely

to try the sense of the committee, wliether they would have any such body for

a revisory council.) Mr. R. continued for some time. It was erecting a new

body, unknown to our present constitution. He considered the project inexpe-

dient and impracticable.

Mr. Van Buren. As this proposition is now for tlie first time submitted,

the committee had better rise and report ; that is, if any gentleman wishes to

speak. He did not, however, make a motion ; and

The question was taken on the amendment offered by Mr. Tompkins, and

it was negatived without a division.

Mr. Tomvkias then proposed to amend the report of the committee, so

as to confine tlie veto of the governor to constitutional objections.

Col. Young opposed. It is true that a great part of the public property

has been disposed of; but we have j'et some left ; and it is highly proper that

measures should he taken to keep Avhat we have. Suppose a legislature should

hi', found wicked enough, and corrupt enough, to sell the salt springs, to a

company of speculators, or to lay their hands upon the school fund, ought

not the governor to have power to arrest the progress of such a corrupt legis-

lature ?

1\Ir. Tompkins had hoped there would he no debate upon this amend-

ment, but as it appeared to be leading to a discussion, he would withdraw it.

Mr. Tompkins then proposed a verbal amendment to the report of the com-

mittee to make it more explicit, in regard to the person administering the go-

rammcnt of this state. In case of the deatli of the governor, the lieutenant-go-

vernVir would administer the government ; but he would not be the governor.

Should the president die, the vice-president would administer tlie government

;

but he would not be styled the president.

Some little conversation took place upon this subject ; and the motion was

withdrawn by the mover.

Mr. DonoK then moved an amendment, the object of which was to require

two-thirds of the members of both houses, to pass bills that may have been re-

turned bv the governor, only in cases when the objections were of a constitu-

tional nature. In cases of iDills being returned on grounds of inexpediency,

or as being detrimental to the public good, the amendment would require only

a bare ir.ajonty to pass tiiom, notwithstanding.
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Mr. Whkeler. Mr. Chairman—With emotions of painful diffidence, pro-

ceeding from a profound veneration for the talents and patriotism with which I

am surrounded ; I rise to solicit from this honourable committee, permission,

briefly to explain the reasons whicli will govern my vote on the question before

you.

Sir, I have listened with attention, to the arguments of gentlemen who ad-

vocate the report of your select committee ; and although, these arguments

have been eniT>rced by the fascinating powers of eloquence, yet, when dis-

robed of this magic dre^ss, the subject presents itself to us, in the form of this

simple proposition. 'Which will best protect the public interest, a negative

power in the executive, over two-thirds of your legislature, or a control which

sliall not extend beyond the majority elect cf both houses ?

This government is founded upon the principles of a representative demo-

cracy—tlie sovereign power is solemnly recognized to be in the people, and to

emanate from them : In delegating their trust, the people have disposed of this

power to public agents, in such portions, and for such uses, as they, in their

wisdom, have deemed best calculated to promote the public happiness.

The framers of the constitution of 1111, borrowed freely from that govern-

ment, whose cliains they had recently broken, and in organizing the legisla-

ture, they placed in the liands of the judiciary, a strong check upon the deli-

berations of that body. This check originated with the British policy of go-

vernment, and was yielded to the throne for the purpose of defending the scep-

tre from what, in court phraseology, is termed an encroaching spirit in the

jieople ; or in other words, to shield the monarch from the inroads which liber-

ty has occasionally attempted upon the rights and prerogatives of the crown.

Sir, I have followed the gentlemen over the extended iield, which they have

explored in the present debate, and lament that it should have been thought

necessary to enforce their arguments, by impeaching the purity of your public

functionaries. Imputations dark and vague have been, with a lavish hand,

showered upon the legislative and judicial departments of your government.

Even the sages and patriots of your revolution, have not escaped this con-

tumely. The illustrious dead, who pillowed their heads for seven long win-

ters upon the mountain snow ; and bared their breasts during seven sanguina-

ry campaigns, in the glorious struggle for American independence and free-

dom, have been upon this floor accused of profligacy and waste, and of having

corruptly dissipated the funds of your state.

It is, sir, to me a subject of regret, that at a moment when a little ray of

sunshine has broken through the clouds, which have long darkened your poli-

tical horizon, to beam its genial warmth upon your citizens ; it should have

been thought discreet to scatter the seeds of distrust and suspicion, by repre-

senting j'our legislature as corrupt and profligate.

This Convention, sir, represents a moral and a thinkingcommunity—we come
here, not as accusers, not to destroy, but to protect—not to attenuate, but to

strengthen—not to innovate, but to reform. Therefore, it is neither salutary

nor proper, to weaken the public confidence in a government, under whose

auspices, by the blessings of Providence, your state, from the feebleness of

infancy, has grown to tho strength and stature of manhood. We have heard

much of legislative encroachment ; but not a word of executive combination.

Can gentlemen refer us to a single incident, where the representatives of a

free people have conspired against the liberties of their constituents ? History

records no such event ; but her pages are filled with a long and black catalogue

of executive usurpations.

We are now persuaded to distrust the honesty and discretion of the legislative

power, and to improve upon the modern science of checks and balances—We
are urged to place the public ^velfare in the safe keeping of the executive, who
is to be made the constitutional organ of the public will, and the supreme judge

of the public good.

wSir, the amendment of the honourable gentleman from Montgomery, comes
to the committee in the spirit of conciliation ; for by conceding two-thirds to all

objections arising out of the constitution, it meets gentlemen who arc in favour
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ofa strong- veto more than half way, and if adopted, it would give to tlie execu-
tive an eflicienl control, which mig-ht at all times be fearlessly exercised under
the same g-uarantee, of popular support and protection.

After all, sir, you may resort to jour checks and your balances, and may rely

upon the equipoise which you establish, to perpetuate your system ; yet be as-

sured, that tlie coluiDP.s which support the temple of your freedom, derive their

beauty and strength from the virtue and intcllig'ence of the p5ople. Corrupt
that virtue, and obicurc that intellig-ence, your checics are lost ; and the fair

fabric reared bj" the wisdom and sustained by the honesty of your sturdj' ances-

tors, will cruuibie into ruins.

Should that evil daj- come upon you, to use llie language of the honourable
g-entleman from Orange, you may then flee to the wilderness and resume the

savag-e state, for the only alternative left you will be the melancholy privilege

of kissing' the tliirsty sword of military despotism, or of seeking the mountain
wilds as your city of refuge. I again repeat, sir, on that day whic'i your citi-

zens sliall yield the reins to vice, and shall permit fully to usurp the seat of in-

telligence, liberty will be heard to shriek in the agonies of despair, and will be
seen to drop a tear of bitter lamentation over the ttshes of your republic.

Mr. Bacon said, that the only question now before the comuiittee was,

whether instead of adopting |^he proposition reported by the select committee,

which makes two-thirds of each branch of the legislature necessary in all cases

to the passage of a bill which has been returned with objections by the govc/r-

nor, (whether those objections relate to its constitutionality or its expediency)
we should accept of the project moved by the gentleman fiom IVIontgomerj',

(Mr. Dodge,) which requires a concurrence of two-tiiirds, only Avhen the ob-

jections are of a constiuilional nature, but a bare majority v/licn those objec-

tions relate only to its expediency.

As he had not been ambitious of taking- a part in the interesting- debate which
Iiad occurred on the general question which had been before them, because his

aid had not been needed, mcreh' for the sake of discoursing on matters and
thing's in general, he slionld not now have I'isen had he not feared that th.cre

was something a little catching to some gentlemen on a first view of what the

^cutlemaa from Washing-ton (Mr. Wheeler) had called a conciliatory proposi-

tion, arnjl one which he seemed to think ouglit to unite all sides of the Conven-
tion in iU adoption. Ke hoped we shiiuld not be so indiscreet as to sanction it,

because It came under that guise. So far from conciliating his good will in its

favour, he should of tlie two prefer to reverse the proposition, and require a ma-
jority of two-thirds where the objections rehated solely to t!ie expediency of a

bill, and a bare majority only when they were on constitutional grounds, and

for this obvious reason ;—constitutional ditTicuUics it war, always witiiin the com-

petence of the judiciary power to correct; and should a law clearly unconsti-

tutional, at any time make its way through all branches of the legislature, there

was still a redeeming ])Ower left by an appeal In the judiciary, through whose

decision the law mig'ht be annulled, the great principles of the constitution pre-

served, and the sacredness of private rights effectually maint?dned. The worst

that could happen, even were there no rcvisionary power to check the passag-e

of an unconstitutional law, would be but temporary ; and every error would ul-

timately be corrected, so soon as time and opportunity to test tlie objectionable

principle was given by judicial interposition. Not so, however, when the ques-

tion was one of expediency. There, the judiciary power could afford no relief,

because with tlie exercise of discretionary por/ers in the ot'iscr branches of the

g-overnmcat, they could in no shape interpose in their judicial capacity. Tlie

act once passed, however prejudicial to private interests or public good, must

have its full operation ; and in many cases even its repeal could be of no avail

to repair tiic miscliiei-s it might have occasioned, because from its nature it

r.iighL be irrevocable. To say that hasty, ill-advised, and destructive acts were

not to be presupposed of the representatives of the people, clothed with their

poivcr, identified with their interests, and thus, as some gentlemen maintain,

being- in truth the people tliemsclves, was arguing against all experience and

the most notorious facts. Vv'ho can shut his eves against the o.jcurrenees which

have taken place in vnriom Icgicjlativc assemblies in this country, w-hic!i, even
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u-lulc ia their progress, were the sub)'.'cts of wonder and indignation to every

rellecting- nnm who was not himself a party to them, lie would not advert tx>

any thing- which had taken phicc in our own state in confirmation of this posi-

tion, lie thoiig-ht it an invidious and indelicate task to allude to transactions,

in which, perhaps, many who lieard him, may have had a share,—of the merits

ofwhich, ditferent opinions might still be entertained, and a discussion of which

could have no gojd effect here. He preferred drawing- his illustrations from

other states, and from cases of the most notorious and unquestionable character.

If we want examples of legislation, tiie most hasty, ill-advised, and destructive

that can be vrell imagined, to the great interests of the community, let us look

only to what has occurred within our own recollections in the great and enlight-

ened stale of Fciinsylvania.

To relieve the pecuniary embarrassments of the people, and to put inoney^

ixi the pockets of every man'who wanted it, the wise men of the legislature of

that state took it into their Le ids, but a few years since, that the institution of

a new brood of local banks in all parts of the state was necessary. A bill was

suddenly pushed through both branches at one sweep, incorporating the round

number of forty independent banks. A project which bore on the lace of it tbq

charac<;er of madness to every man, whose wisdom had not grown up within the

walls of the legislative halls. It passed by overwhelming majorities botli

branches ; and though resisted in every stage by the governor, and returned

by him with objections that did the highest honour to his sagacity and independ-

ence, was again passed notwitlistanding, by the same overwhelming majority

in botii branches :—and an act thus consummated, which has entailed increas-

ed distress upon that gre-at community, and under the operation of which, thej

have ever since been bleeding at every pore ; and yet Pennsylvania is a great

and enlightened state—its representative bodies emanate from the people, end

as gentlemen will have it, are the people themselves; and to predicate of their

acts, either folly, rashness, or corruption, is the highest presumption—is an in-

sult to the maj')sty of the people ! And yet here is a case of acknowledged,

and most notorious folly and rasimess, if no worse ; for corruption need not al-

ways be presumed, which even the constitutional veto of the executive was in-

sutiicient to check, although a majority of two thirds was necessary to its enact*

nient.

IVot to multiply numerous other cases of the same character, he would only

•call the attention of the committee to the famous Yazoo case in the state of

Georgia, alluded to by another gentlemaq in a former stage of this debate, (Mr.

Talhnadge.) An instance of an act granting away for a song, the great public

domains of the state, under circumstances of the most gross corruption, passed

by like overwhelming majorities in both branches, at first returned with objec-

tions by the executive ; but with soms small modifications again returned to him

—pressed upon him by a current which he had not either the power or the firm-

ness to resist ; and wliich, left to the people, no other remedy but its forcible

repeal by a subsequent legislature, and its destruction by the hands of the com-

mon hangman. Do cases of this soi't afford any countenance to the idea, that

either improvident or corrupt legislation is not ever to be supposed, or that a re-

visionary power in distinct hands is of too strong and dangerous a nature to be

entrusted with any other branch of the government? Experience has proved

that even on the ground on which it is proposed to be placed by the report of the

committee, it is not always strong enough to effect its proper object. Let us

not then weaken and narrow it still more.—But was there not danger of the re-

sults growing out of unrestrained and unchecked legislation on another ground,

which, in the situation and circumstance of this extensive state, was more par-

ticularly to be guarded against ? He meant that which grew out of local interests

and combinations—an interest which was usually- more deeply felt and more
dilficult te be resisted by the representative, than perhaps any other, and to

which all communities, and more especially this one, were peculiarly exposed.

It vras true, as had been remarked, that the state had already parted with some

of their great interests, which ought to have been cherished and sustained for

the common benefit of the whole. But had they not in the mean time come in-

to the po;??ssion of others, nrobablv much greater.' Wc have a most valuable
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and increasing school fund which oug-ht never to be diverted to local or partial

objects. We have a general interest, as has been remarked by a gentleman

from Saratoga, iu those exhaustless salt springs, which are a source of perma-

nent and increasing revenue to our treasury. Their consumption is mostly at

present confined to the people in the western and northern districts of the state.

It is not to be concealed that the population of those districts already exceeds

the other portions of tlie state, and that they will ofcourse return a majority iu

both branches of the legislature. Suppose that the people of those sections

should take it into their head to relieve themselves from the duty now imposed

upon salt manufactured at the state springs ?—How many of their representa-

tives would or could, long successfully resist their will ?

Again—The state has a still greater, and, I might almost say, invaluable, in-

terest in the future revenues to be derived from those great monuments of her

pride and her wisdom, the western and northern canals. Suppose that the peo-

ple of those districts should feel it to be for their particular interest to divert

that revenue from the purpose to which it is very properly pledged, or after that

pledge is redeemed to greatly diminish or entirely abolish the tolls, tliat their

productions might pass upon ihem free? Is it certain that their representa-

tives would withstand the pressure which might be made upon them for that

object ? Would it not be of vital consequence in the event, to the other sec-

tions of the state, that their interests should be guarded by a department who
represented the whole state, was elected by no local views, and stood pledged

to no narrow or partial objects ? Will they feel that those interests are per-

fectly secure with a merely nominal control—a control over a bare majority of

the legislature, acting under local views, and perhaps temporary excitements ?

Tluo is no imaginary or highly improbable case, but one which may come home
to the business and bosoms of a large portion of those who hear me, and of their

immediate constituents, and is submitted to the serious consideration of those

representing the ancient and respectable county of Suffolk, and the other sea-

board and southern districts of the state. I repeat, therefore, that for all prac-

tical purposes, I should prefer to take the reverse of the proposition of the gen-

tleman from Montgomery, and leave all constitutional objections to be settled

Ijygudicial interposition ; but prefer intrusting both powers in th;; first instance

to the revisory power of the executive, subject to be overruled by two-thirds

of both branches as recommended by the committee.

A few words only on the ground of precedent. IMost of the projects which
we have before this had pressed upon us, have been more or less sanctioned by

some precedent of some state or government in their favour. The one now
under consideration is sustained by no one relative in any government of the

nation, or of the world. Let us not, for the sake of trying some new experi-

ment, or adding some new check to the machinery, hazard ourselves upon a

distinction never before made, or upon a project which the accumulated wis-

dom of our country never before dreamed of.

The motion of Mr. Dodge was lost.

The question was then taken on the substitute reported by the committee to

the third article of the constitution, and it was carried in the affirmative 100 to

17, as follows :

—

AYES—Messrs. Bacon, Baker, Barlow, Beckwith, Birdseye, Breese, Briggs,

Brinkerhoff, Brooks, Buel, Burroughs, Carpenter, Case, Child, D. Clark.

R. Clarke, Clyde, Cramer, Day, Dubois, Duer, Dyckman, Eastwood, Ed-
wards, Fairlic, Fenton, Ferris, Fish, Frost, Hallock, Hees, Hogeboom, Howe,
Humphrey, Hunt. Hunting, Huntington, Ilurd, .Tansen, Jay, Jones, Kent,

King, Knowles, Lansing, Lawrence, Lefferts, M'Call, Munro, Moore, Nelson,

Paulding, Pitcher, Piatt, Porter, Pumpclly, Radcliff, Reeve, Rhinelandor.

Rockwell, Rogers, Rose, Ross, Russel, Sage, Sanders, N. Sanford, Schenck,

Seeley, Sharpe^ I Smith, R. Smith, Spencer, Stagg, Starkweather, Steele, I.

Southerland, Sylvester, Tallmadge, Ten Eyck, Townley, Tripp, Tuttlc, Van
Burcn, Van Home, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer,

Van Veclitcn, Vcrbryck, Ward, E. Webster, Wendover, Wheaton, E. Wil-
liams, N. Williams, Woods, Woodward, Yates, Young— 100.
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NOES—Messrs. Carver, Collins, Dodge, A. Livingston, P. E. Livingston,

Millikin, Park, Pike, Richards, Root, R. Sanlbrd, Swift, Taylor, Tompkins,

Townsend, Wheeler, Wooster—17.

The committee of the whole then rose and reported the same to the Conven-

tion.

Adjourned.

mO^YDA Y, SEPTEMBER 10,1821.

Prayer by the Rev. Mr. De Witt. The President took the chair at 10

o?clock, when the minutes of Saturday were read and approved.

THE LEGISLATIVE YEAR.

On motion of Gen. Root, the Convention resolved itself into a committee

of the whole on the report of the committee to whom it was referred, to inquire

into the expediency of establishing the commencement of the legislative year,

and also whether any, and what alterations ought to be made in the term for

which any elective officer may be elected, reported the following resolution

—

Mr. Sharpe in the chair.

The report was read in the words following :

—

Resolved, That the following amendments, ought to be made to the constitu-

tion of \his slate, VIZ :—
And be it furth'r orduined by the people of this state. That the general election

for govei-iioi-, lieutenuni-goveinMr, seii:i'or- and members of assembi), s!iui! beheld,

at such time, in the monUi of Ocober, or November, as the legiii.iture siiall di-

rect, and the persons so elecied, shall, on the first day of January fbllowir.g, be en-

titled to tlie exeicise of Uieir respective timciions in virtue of such eUc'i ;ii.

The governor and lieutenant-governor, shall be elected annually, and. senators

for three years.

Mr. Tompkins moved to divide the subject, so as first to consider the pro-

posed alteration of the term of holding the general election, and the com-
mencement of the legislative year. Adopted.

Mb.. Briggs moved to strike out the words " October, or,''^ for the purpose o^

fixing the time of holding the election in November.
Gen. Root preferred that the report should stand as it does ; and let the

people, through the legislature, fix the time of holding the election in October
or November, at they please.

Mr. Briggs thought the time too indefinite. November, he said, would be
the most suitable time to hold the election, especially for the farmers. Ifwe
leave it discretionary which month to take of the two, we may as well leave it

altogether so.

The motion of Mr. Briggs was lost.

Mr. Lansing wished the phraseology of the report altered. He thought we
had better preserve the words of the constitution—" Ordain, determine, and de-

clare in the name of the good people of this state.''''

Gen. Root preferred the language used by the committee in their report.

The old constitution was made by the Convention and they of course used the

language in the name of the people ; but this is to be made by the people them-
selves.

Mr. Fairlie thought it an improper time to discuss the phraseology. That
•will be settled hereafter, when a committee will be appointed to put the wliole

into a proper shape.

Mr. Lansing withdrew his motion.
Chief Justice Spencer spoke a few words in favour of the first part of the

report of the committee. Too long a period now elapses between the election

and the time of the meeting of the legislature ; and circumstances may occur

16
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ia %yhich it #oul(i be improper for a member elected in April to take his sen?

in January. It is a settled maxim, that a legislative body should meet as soon

after the time of its being' elected, as possible.

Mr. Carvkr moved to strike out tlie words " at such time in the month of
October or J'^'oDcmbcr,^'' and insert, " the lad Tuesday in October.''''

Mk. FAIRI.IE thought this question had just been decided. The last Tues-

day in October would be an inconvenient time, should the yellow fever prevail

in the city of ISew- York. He inquired wliat would be the eSect of this change^

in regard" to the clioice of electors of president and vice-president?

Gen. Root said the Convention ought not to descend to legislative dcfaiK

For some time pa^n the legislatures have been afraid to trust to the Convention r

and now the Convention are afraid to trust (o the legislature. As to the elec-

tion of electors of president, he thought we ought not to interfere. He hoped

the time was not far distant, wlien the people would have the right of choosing-

these electors, which has so long been usurped from them, restored.

The motion to strike out was lost, and the first part of tlie report of the com-

mittee carried unanimously.

Gkn. Root then moved that the committee rise and report their agreement

to the first proposition ; for tlic purpose, when again in Convention, of moving-,

to discharge the committee of the wliole from the fuither consideration of the

last part of the report, which relates to the term of service of the governor, lieu-

tenant governor, and senators, with a view of referring the same to the com--

inittee of the whole, when on the report of the executive committee.

The motion was carried.

When the question on agreeing to the report of the committee of the wholes-

was put,

Chief Justice Sfe,\cer rose, and remarked, in substance, that he did not

understand that the whole of the first paragraph of the report of the select com»-

niittee, was adopted by the committee of the Mhole. He thought that the com-

mittee of the whole had agreed to no more than related to ttie time of holdings

the election ; otlierwise he should have proposed an amendment in regard to the

present mode of canvassing tlie votes for governor and lieutenant governor.

He thought the votes should be returned under seal to the secretary of state,

who should deliver them over to the president of the senate, and tViey should be

canvassed and declared in joint meeting of both houses of the legislature. The
])resent method of canvassing he thought highly improper. Sacb an instancft

has never occurred in this state—but .' uppose there should be a tie in the votes

of rival candidates. How should it be determined who slioukl be the governor ?

There xvere many other evils incident to the present system ; and there %vas

ditliculty in maki^ig decisions, in cons(?quence of misnomers, mis-spelling, &c.

For these and other reasons, the report of the committee of the whole ought

either lobe amended, or again sent back to the committee of the whole.

Mb. J. SuTHERL U'.V) said there was great force in the remarks of the gen-

tleman last up ; but ho thought there was no connexion between the subject

brought forward by him, and the report of the committee. His proposition

should be attended to else\rhere.

Mr. Van Vechtkn moved to amend by striking out the word " persons,'*''

and inserting the words '^ members of the senate and nssemhhj.''^ The object

was to have the term of servi.;e of tiie members of the legislature commence on

the first of Januar\', and to leave the term of service of the governor and lieu-

tenant-governor to be fixed hereafter.

Gkn. Taelmadge moved that the Convention disagree to the report of the

committee of tlie whole, for the purpose of referring the whole matter to the

executive committee.

Some desultory conversation ensued, wiien Gen. Tallmadge withdrew his

motion, and the motion of Mr. Van Vechteu was lost.

Mr. Swift moved to amend liy striking out the " first day of January,'^

and insert " first Monday of January." The official terms of tiie governor,

&c. might commence on Sunday.

The President thoiight tiie amendment unnecessary. The official term ot

the governor bad several times commcuced on Sunday. This makes no dil-

fcTcnce.
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<iv.s. Root said a few words in opposition ; and tlic motion Mas vrithdrnwn.

The report of the committee of the whole was then agreed to by the Con-

vention.

On motion of Gen. Root, the committee of tlic wliole were then discharg-

ed from the consideration of that pari of the report of the select committee

(relating to the annual election of governor and lieutenant-governor) and the

same was referred to the executive committee i And the remaining part, (re-

lating to the term of service of members of the senate) was ordered to lie on

Che table.

]Mr. Sheldon then called for the consideration of the amendments of the

rules and orders of the CoDvcntien, reported by the committee on that snbject

«n Friday.

The amendments were, to expunge the 15th rule, and insert the follow-

ing:
1 5. All questions, whether in committee or in Convention, shall be put in

the order they are moved, except that in filling up blanks, the largest sum and

longest time shall be first put.

And to add as rule S'Sd, the following :

22d. When a question is under debate, no motion shall be received, unless

to amend it, to commit it, to postpone it to a day certain, for the previous ques-

<6ion, or to adjourn.

These amendments were adopted.

THE EXECUTIVE DEPARTMENT.

On motion of Chief Justice Spencf.r, the Convention then resolved it-

self into a committee of the whole, on the report of the committee who were

directed to enquire whether any, and if any, what alterations are necessary to

be made, in that part of the constitution of this state, which relates to the ex-

ecutive department—Mr. Radciiff in the chair.

The report of the committee, (for which vide proceedings of Friday, page

8C,) having been read

—

Chief Justice Spekcer moved an amendment as follows :

The returns of every election for governor and lieu enant-governor, or lieuten-

ant-governor only, shall be seal-ed up .iivl transmitted to the secretary of state, by

tlie clerks of the 'several counties, ('irecleJ to llie lieu lenaul governor, or pies.dent

of the senate. Tlie secretary sliall, oa the first day of the succeeding session of

the legislature, deliver lliesuid letnrns to the lieutenant-goverrun-, or president of

llie senate, who shall open and pnhlislj the same, m presence of ihc senate and as-

sembly, in joint meeting. Tlie jiei-^on liuving ihe !»;g'iest number of votes for go-

vernor, sliall be governor ; and liie person having the higiiest number of votes foi'

lieu'.enant-governor, shall be lieutenant governor ; but if two or more shall' be

cqtial, and highest in votes, for goicnior, one of diem shall be chosen by i(nnt

bJlot of both houses ; and if two or more ^liall be equal, and highest in votes for

lieuienant-g-overnor, one of them sliall, in like manner, be chosen lieutenant-go.

vernor. Contested elections for governor or lieutenant-governor, sliall be deier-

mined by both houses of the lei^islature, in such manner as shall be determined

by law.

The Chief Justice observed, that the great power of deciding whether the

governor was duly qualified to accept of the office, on account of his age, re-

sidence, and citizenship, should be relerred to the iininediatc rcpresjcntativcs of

tiie people. Mr. S. said he did not wish to revive any feelings which were now
slumbering in oblivion ; but if it were necessary to enforce the principles con-

tained in his amendment, he could refer to a period Avhen a provision of this

nature would have been important. The transaction to vrhich he alluded was

near shaking the state to its centre. There ought to be a right of enqui.nng

into the qnalilications of a governor elect. It had been said by a gentleman

from Schoharie, (jMr. Sutherland) that the oath would be a sufficient guaran-

tee. But others were interested in that riup'-fion; and it ought not to bf> coji^
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elusive upon the people. He would fix the time of the session of the le^sla*

ture in the manner that congress has fixed it; and the governor should enter
npon the duties of his oflice at some convenient time after the meeting of the

legislature.

Mr. Shei-doiv asked if the amendment proposed was not incongruous with
the report of the committee?
The Chief Justice conceived not.

The question was taken on the amendment, and it was adopted—with an un-

derstanding, however, that the amendment should be printed, and reconsidered

afterwards, if gentlemen should wish to take that course.

Mr. Tompkins moved an amendment in the second section, which related to

pardons, so as to prevent the executive from extending pardons incases of im-
peachment.
Chief Justice Spencer said that impeachment does not imply the convic-

tion of a crime in the legal sense. After a public oiiicer has been impeached,
he is liable to indictment if the offence is criminal.
Mr. Tojipkins assented to the correctness of the remark made by the gen-

tleman from Albany. He thought, however, that in making a constitution, it

was expedient, to make the instji-ument clear and explicit, and leave nothing to

implication.

Mr. King thought that constitutions should be explicit ; and moved an
amendm.entin the pliraseology, that he thought would meet the views of all par-,

ties. The suggestion was assented to.

Mr. Van Vechten read a clause from the constitution, and explained it.

He assented to tlie remark of Mr. Spencer, that a person after impeachment
was indictable and punishable, after removal from otfice.

Mr. Kino said that crimes of this kind were cognizable in two ways—first by
impeachment, which goes to a removal from olBce, and future disqualification.

Secondly, by indictment and conviction in courts of law. The governor ought
not to have the power of pardoning in such cases. The president of the United
States has not that jower, and it is the only exception in the constitution, which
denies to the president the right of pardoning.

Messrs. Spencer and Van Vechten both disclaimed havmg advocated the

doctrine of giving the executive the power to pardon in such cases.

Mr. N. Willi VMS was in favour of the amendment, and strongly urged the

necessity of adopting it, from the circumstance that distinguished gentlemen
disagree as to I he true construction of the constitution. We did not come here
to settle nice technicalities, but to amend the constitution so that all mav un-
derstand it.

"^

The amendment proposed by Mr. Tompkins, was adopted.
Mr. Eussell moved to amend this part of the report bv inserting after the

word " reprieve » the words " or commute the pvnishmentJ' Tlie object was to
give the legislature the power to commute punishment—this power had former-
ly been questioned, particularly iii the case of Stephen Arnold, twelve or fif-
teen years ago. Adopted.
Mr. To>ipki^:s moved another amendment, authorising the governor to re-
iire the judiciary to report all the convictions with the minutes of, and that
ley be laid before the legislature.

Chief Justice Spencer said that the judges commonlv submitted the min-
utes of testunony to the governor when pardons were solicited.
Mr. Van Buren thought such reports would be voluminous, without much

benefit.

Mr. Tompkivs explained and pointed out the inconveniences of the present
practice, and observed, ihat under a new and different organization of the judi-
ciary, the remote residence might render it more exceptionable.
Mn. Van Bl'R^;n thought it was proper to strike out of the report that part

Which .-Prjon-es t!ic governor to report to the legislature all the cases in which
pardons :nve been granted, and the grounds upon which he proceeded; and
therefore nrooosed to divide the question on the amendment offered bv Mr. T.
So as to have it first taken on striking out.
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Mr. Sharpk was in favour of striking- out—The executive v/as often imposed
upon by the misrepresentations of persons who make it a business to procure
pardons. It is sometimes a matter of policy to grant pardons, when tlie reasons

. oug-ht not to be divulged. In many cases by granting a pardon to one villain,

you lead to the detection of many others.

Mr. Euwahds was opposed io striking out. He said, in substance, that by
the indiscreet use of the pardoning power, the administration of justice had be-
come so I'claxed, that if not checked, we should soon have to erect state pris-

ons in perhaps every county of the state. The exercise of the power of par-

doning is pleasant—it is humane—it is agreeable to the best feelings of the hu-

man heart. But sad experience has taught, that the interests of the commu-
nity require that the civil arm siiould be brought to bear with power upon ma-
lefactors. It was the remark of an eminent judge, now gone down to the grave,

that mercy to the criminal, was cruelty to the state. If you exercise this par-

doning power to the extent that has been done, what will be the consequence ?

The i-est of society will be exposed to the depredation of villains.—The laws
should be exercised with a strong and resolute hand. Our penal code is mild ;

and the measure of punishment is meted out to all, in the proportions tliey de-
serve. If a reasonable doubt exists, the felon is acquitted. But should he be
convicted, there is still a discretion reposed in the court for his benefit. Why
has the pardoning power been so fully and frequently exercised ? Why are our
prison doors so often thrown open, and villains let loose to prowl upon society ?

Is it because our executive has been too much influenced by feelings of humani-
ty ? The governor must nerve himself against their solicitations, and act with
a consciousness that he must account to the people for the manner in which he
uses this pardoning power. Even in Great Britain, a pardon never passes the
great seal, without containing a recital of the causes for which it is extend-
ed. But in this state, they are granted without a single reason for it. And after

the inhabitants of a county have exercised their vigilance in detecting the felon ;

after the jurors have convicted, and the judges sentenced him, the interposing"

hand of the executive rescues him from punishment. Unless we abolish tliis

system, we may as well open the prison doors at once. Tliey enter novices in

iniquity, and remain just long enougli to become professors of all its arts.

This is the practical operation of the system ; and unless we nerve ourselves
against it, sooner or later the rights of the people of this state will be held by a
most precarious tenure. This sickly sympathy is wearing away the founda-
tions of our laws.—Placed here as one of the guardians of the riglits and privi-

leges of the people, I wish to have such a provision inserted in the constitu-
tion, as shall prove an eflectual check upon vice.

Mr. Buel concurred in the sentiments advanced by his friend from New-
York. He had seen the practical and pernicious etl'ccts of the lavish exercise
of the pardoning power. He would not be understood to cast any imputation
upon those on whom the exercise of it had devolved. It was doubtless intend-
ed to be exercised discreetly. But the" executive was often imposed upon ;

and if compelled to record the reasons which induced him to grant pardons, he
tvould be more watchful. The only objection of moment, whicli he could per-
ceive, are the reasons of state that might occasionally require the exercise of
this power. This, he thought, might easily be obviated, by the governor's ma-
king, in such cases, confidential communications to the legislature, which
should not be entered upon the journals.

Chaiscellor Kent expressed his respect for the opinion of (be gentleman
who had last spoken ; but he was in favour of striking out, as most conformable
to sound policy. Pardons were often granted on ti^e ground of humanity, and
from the hope of reformation. Sometimes upon condition of leaving the state,

and less often on account of dissatisfaction witli the mode of conviction. He
thought it inexpedient to require the executive to give his reasons. Important
considerations might prevent the propriety ofsucli a course. He recollected a
case during the revolutionary war, in which a man was convicted of treason,
or som.e other criminal offence, and pardoned on condition of his acting as a si'-y.

To require a reason to be given in such a case would be impolitic ; and it

would be absurJ to assign tljosc general reasons to which he had Ueforc advert-
ed.
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An inflexible execution of the law he thought was impossible—particularly

so when a felon is sentenced to imprisonment for life. Public indignation will

be overcome by the strong-er sympathies of our nature. The pardoning power

will be assailed by the inspectors of the prison—by the friends and family of

tlie convict; of the judiciary department, to which that power was formerly,

in a degree, confided. In Europe, execution follows immediately upon convic-

tion, and the criminal is removed forever from sight, before public indignation

has subsided. But in this country a different practice has prevailed, and sym-

pathy revives before the sentence of the law is carried into effect. Mr. K..

thoun-ht it better to reposfc in the executive the exercise of this sound discre-

tion. It was a sufficient check upon the government to report the names of the

criminals—their crimes—the time when, and the place where, they were con-

victed.

Mr. SHVRPEwas of the same opinion. He said that a standing committee

was appointed every year by the legislature on the subject of the penitentiary

system; and a complete return of their condition was annually made to the

legifclature and referred to that committee. If, then, any special abuse was

supposed to exist, that was a clue by which it could be unravelled. It was an

important subject ; and had deeply engaged the attention of the legislature. It

had been said, and perhaps truly, that it cost the state more to keep a culprit

in prison, than to educate a youth at college. But it was a state of things that

was not perhaps susceptible of remedy. The state prisons were crowded, and

sometimes from the apprehension of sickness, but more frequently from the

former cause, it had been found necessary to grant pardons to the least guilty.

Mr. S. expressed his satisfaction that by a late act, they were employed on

the canal. He hoped they might there do some gOod ; and even should they

escape, their escape would be less pernicious than their pardon ; and every

one that thus runs away, confers a blessing on his country. Mr. Sharpe

thought the requirement to assign reasons for pardoning was unnecessary and

impolitic, and he should tlierefore vote against it.

Chief Jtistice Spencer said that state prisons were instituted from a re-

1ni<rnancc to sanguinary i.unishments. In the increase of population, crimes

had naturally increased until our state prisons had become thronged. There

was room for no more. Somctiiing, therefore,must be done; and the judg-

es had found it necessary to recommend to the governor, from time to time,

that the least criminal should be pardoned. If the plan of solitary confinement

were adopted, the evil would in a great degree be diminished.

Mr. FAiRriE suggested the expediency of modifying that part of the report,

so that the legislature might require information from the executive, in relation

to pardons, whenever they miglit deem it expedient.

Mr. Yates suggested a different modification; which

Mr. Tompkins said wus out of order.

Mr. Nelson was not opposed to having (he power of granting pardons lodged

with the n-overnor, provided the legislature might require information as to the

reasons for granting such pardons, in cases where it should be tliought expedi-

ent and proper. He mentioned instances of frauds tnat had been practised in

procuring pardons. He tlionght the executive should state the reasons for

-Tfanling" pardons, give the names of those who solicited pardons for convicts,

knd what were their representations.

Mr. p. K. I^ivingston, on so important a question, was unwilhng to give a

silent vote. Experience has shown the present system to be unfortunate.

There can be no question agitated in this Convention, of more interest to the

people, at lai-g-e, than that course of policy which is adopted in relation to that

portion of the°community who are preymg upon the property and lives of the

citizens. The great question here to be settled, is, whether you will incori)0-

rate into the constitution a checlv on that power, which we agree is wisely vest-

ed in the chief magistrate. The executive of the state is to see that your laws

are executed, and the power of pardoning ought to be exercised somewhere,

and I know ot" no ph\^e where it can be more safely vested than in the executive.

It has beo'i stated bv the honourable gentleman from Albany, (Mr. Kent,) tliat

fcclin'-sc'" lmmai:ity, and hopes of reformation, had influenced him to exercise
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that power as extensively as he has ; and it is that principle which he (Mr. L.

)

rose principally to condemn. Nothing- has led this state into its present dilem-

ma, with regard to its criminal jurisprudence, but the uncertainty of the exe-

cution of your laws. This sickly humanity has iilled our prisons. If the gover-

nor had possessed no power to pardon, jour prisons would never have been
filled. Were he (Mr. L.) the governor, no person should g-o out of prison, un-

less doubts existed with respect to the justness of his conviction. Let the laws

be exercised with certainty ; let there be no hope of getting out until the expi-

ration of the time for which they are sent, and much crime would be prevented.

Require the reasons of the executive for granting pardons, and do you think he

would dare say, "• I pardoned ou account of my tender feelings; or for mere
speculation ; or in hopes of reformation ?" He would be cautious how he gave

such reasons. The whole difficulty has grown out of uncertainty of punishment.

Those who liave been convicted, and sentenced for life, or for fourteen years,

have had no expectation of remaining in prison for any length of time, because

he had seen hundreds go and soon return. It would be wise, then, to make the

chief magistrate assign his reasons. It is said that it would be burdensome to

him, or that he mig'ht have reaspns which it would be improper to disclose. He
could not fancy a situation where he would be induced to pardon, and when the

people ouglit not to know tlie facts. And tiiere v/ould be but little labour, were
there not too many pardons granted ; but under the present system, it would be
very laborious, when from one to two hundred are pardoned in the course of

the j^ear. Mr. L. spoke of confiding this power to the legislature. It was but
yesterday that the most abominable murder was perpetrated in Orange county.

JNeithcr judge nor jury doubted their guilt. But the sympathies were worked .

upon ; it Avas thought it would be shocking to have live men hung ; the men of

property, the greatest villains escaped, and the poor chaps swung". It is as in-

correct as can be, to extend this power to the legislature ; the judge throws the

responsibility upon the executive, and the executive upon the legislature, M-hich

is the worst of all. We must show the chief magistrate that tlie grand inquest
of the people were abcut to look at him. He hoped that the part of the report

ef the select committee proposed to be stricken out, would be retained.

The motion to strike out was withdrawn, and Mr. Tompkins proposed ano-
ther mode of amending, so as to compel the governor to assign his reasons, if

required by either house of the legislature.

Mr. Edwards opposed the motion, and commented upon the power vested in

the governor of granting pardons. It is nothing less tlian a dispensing power ;

a power that brought Charles I. to the block. The legislature pass laws ; the
community execute them, and the governor comes forward and dispenses v/ith

them. It is painful, it is true, for the sheriff to apprehend—for the jury to con-
vict—and for the judge to pass sentence upon culprits. But the question is,

shall the innocent portion of the community be protected or not ? He quoted
Judge Patterson upon this subject, and contended that mercy is often cruelty.
We must protect our dwellings from the midnight incendiary, and secure the
sleep of our wives and cliildren. Mr. E. continued his remarks at some length,
and contended that the humane course that has been pursued in regard to this

subject, has stripped the state prison of its terrors. He would make stealing a
loring concern. He would not have our laws for the punishment of offenders
inoperative ; and if we oblige the governor to give satisfactory reasons for ex-
tending pardons, he will grant uitii increased caution. Make him accountable
for the exercise of this power, and he will look well to it.

MRfc. P. R, Livingston contended, that if the amendment prevailed, it would
defeat all the objects contemplated. What member of the legislature will get
up and institute an inquiry into the governor's conduct? If any should do it,

the enquiry would be defeated in nineteen cases out of twenty, unless they
were very peculiar cases.

Gkn. Tallmadgk suggested another project, which was not pursued.
Mr. Sharpe supported the amendment; but
The question being taken, it was lost.

Mr. Yates then reuc'ved his m.otion to insert the words, ''and. by whom
rrrommcndcd."
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After a few words from Messrs. Yates, Van Buren, and Fairlie, the amenfi-

ment was lost.

Mr. Munro moved to amend by inserting the words: "and they [the le-

" gislature] may either pardon the criminal or commute his punishment, or
'' grant a further reprieve ; and if they shall notdo so before the end of that ses-

" sion, then it shall be the duty of the governor to issue his warrant, directing the

•*' execution of the criminal."

Soma conversation ensued between Messrs. Spencer, Piatt, Munro, Van Bu-

ren, Fairlie, and Root, when the motion to amend was lost.

Mr. Briggs moved to amend, by striking out all the section after the word
" reprieve.''' He believed it unnecessary. The Convention came here to set--

tle o-reat principles—not to enter into details. This motion was lost.

Judge Platt said that one question presented itself, which he had enter-

tained a hope would have been by some gentleman presented to the considera-

tion of the committee ; but as it had not yet been done, he felt it a duty to sug-

"•cst it Ijimsclf. He alluded to a part of the thirty-fourth and thirty-fifth line,

fn which he would move to strike out the words "• murder or other crimes pun-

ishable with death." It must be expected, that the legislature will vibrate from

one exlremity to another. At the adoption of the constitution, not only trea-

son and murder, but almost every other felony was punishable vvith death.

When the governor was in doubt, he was authorised in referring the case to

the legislature, whether the rigour of the law should be enforced, the punish-

ment °com;nuted, or a farther reprieve granted. According to this report, it

will be in tlie power of the legislature to draw to themselves the pardoning

power in any case which they may choose to make punishable with death.

The dispensation of mercy is an appropriate duty of the executive alone, who
superintends the execution of the law.

I beg leave, (said Mr. P.) to submit to the grave consideration of this en-

lightened Convention, the propriety of amending this part of the constitution;

in a manner different from any yet proposed.

Instead of multiplying the number of cases for the consideration of the le-

gislature, I would contract those limits. I would propose that the words
" murder or crimes punishable with death," be stricken out. I am for giving to

the governor the sole right, and upon his own responsibility, of pardoning for

murder and all other crimes except treason, without the interference of the le-

gislature. The case of treason is anomalous; it may involve questions of po-

litical expediency, very fit for legislative discretion. If severe punishment is

ever inflicted, it should speedily follow the conviction, otherwise the salutary

effects of the example is in a great measure lost. A short time is sufficient to

excite public sympathy. In many instances where all would agree that the

j.'enalty of the lavv should be enforced, let it be suspended for six months, or a

vear, and the tender sympathies of our nature would convince us that it was a

spirit of revenge to punish such a man. We soon lose our indignation at the

crime and the criminal ; and when the execution is long delayed, public detes-

tation is directed against the law and the executioner. Thi-i is one reason why

the governor ought to exercise this power, and exercise it definitively, to pre-

vent the delay attending legislative interposition.

I have still a stronger objection to vesting this power in the legislature, ex-

cept in cases of treason. 'l think that it would be exercised with more firm-

ness and steady impartiality by the executive, than by the legislature, so long

after a crime" has been committed. A popular assembly is not a fit tribunal

to determine in such cases. Suppose a man should be convicted of a crime,

who had been an important and influential character in your state, what a

spectacle would it present to see the legislature in stormy debate on the ques-

tion, whetlier this man should be put to death. I cannot imagine any thing

more improper, or any thing that would more probably excite intrigue and cor-

ruption. Take the humble and obscure individual, and it would be in the

power of eloquence to excite so great a sympatliy, as to produce sLi'oug doubts

on the minds of such an assembly. In such cases, the appeals to our compas-

sion wnuld be -^n powrrfiil, thnt a" vote would generally be on the side ofmerry.

to
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t lay it down as a proposition, that whpnever there are any serious doubts cx-

iitiii"- as to the propriety of putting- a man to deatli, tlie sentence shouid never

be executed, however, aggravated the circumstances. Now, if tlie governor

may shield himself from that painful duty, by referring it to the legislature, they

will naturally lean on the side of mercy ; because, in every case where the gov-

ernor decides that the execution would be inexpedient, he intimates an opin-

ion that the sentence ought not be executed. After that, in the most aggrava-

ted case, it would be Jiardly possible to find a majority willing to acquiesce in

the propriety of enforcing the sentence. And thus, sir, iu tlie case of murder,

that most horrid crime, instead of meeting the most certain punishment, it is of

allotlier crimes the most likely to escape punishment.

I am for giving to tlie governor the unqualified power ofpardoning in all cases,

except in cases of high treason.

Mr. Platt having concluded,

The committee rose and reported progress, and the Convention adjourned.

TUESDA Y, SEPTEMBER 11,1821.

Prayer by the Rev. Mr. Lacey. T!ie President took tlie chair at 10 o'-

clock,'wiien the minutes were read and approved. On account of indisposition,

JMr. Kent v/as requested by the President to take the chair.

THE EXECUTIVE DEPARTMENT-
"On motion of Mr. Sharpe, the Convention again resolved itself into a com-

mittee of tlie whole, on the unfinished business of yesterday—(the report of the

executive committee,) Mr. Radclilfinthe chair.

The amendment offered yesterday by Judge Platt, to strike out, so as to give

the governor the power ofextending pardons in all cases excepting treason, was

under consideration.

Mr. SiiKi.nox said a few words in explanation of the views of the committee,

and against the proposed amendment. T!ie governor, he thought, ought not to

have the right of pardoning such foul oflcnces. In all such cases, the culprit

should die by the voice of the people. Mr. S. Would take from the executive

the responsibility and invidiousness which much attend this business.

Mr.'Siiarpe approved of the motion for striking out. We have but few cap-

ital ofFences punishable by death, and in such cases the sentences should be

carried into effect. Experience has shewn that in almost every case, where

sentences have been suspended by the governor, the culprit escapes by pardon,

nr co.mmutalion. JMr. S. alluded to several ini^tanccs. The case of Diana

Scllcck, in New-York, was one. She had been sentenced to be executed ; but

she Vi'as indisposed, and it was believed wojjld soon die. Her execution was

suspended ; and finally commuted for imprisonment for life. Tl-.e cases of the

prisoners a fc-w years since in Oneida county, who set fire to the jail, and caus-

ed the death of one man, was also mentioned ; and also thatof Conkiin and oth-

ers, in Orange ; in both of those cases, the punishment had been commuted by

the legislature. It is well known at the present time, that if persons arc sent to

the state prison, they do not stay long. Sir, if we punish capital crimes with

dcatli, tlicrc ought never to be a commutation. The state prison at Auburn has

already cost the state ^300,000, and is not done j'et. Sir, we must change the

system. We have already got more rogues than buildings.

Cnir-.F JusTicK Spkncer would make but a single remark. The framcrs of

the present constitution, and the committee who made this report, did not in-

tend to tiirow the responsibility of granting pardons on the governor. Mi*. S.

contended t!iat a power to pardon for murder should exist somcv.hcre, because

there were many cases wlierc it was highly proper. Persons might be drawn

into the commission of crime. y\nd there was a case eight or ten years ago, in

Herkimer cor.ntv, where a murder was committed by a boy only nine or tcft

It was doubted by ?ome, whether the rhild had a sufficient CMscious-
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ness of guilt, to make him liable for murder ; but there were some circumstan-

ces of cunning' and artifice in his conduct, which induced the jury to convict

him ; but the tenderness of his years, prevailed upon the legislature to commute
the punishment. Mr. S. objected to continuing the jjower with the legislature,

to give pardons ; as it would not be so well discharged by a fluctuating power.

The legislature will always be liable to act from sympathy. On the whole, he
firmly believed that this prerogative would be more firmly executed in the

liands of the chief magistrate, than by the legislature.

Mr. p. R. Livingston was in favour of the motion of the gentleman from

Oneida. He adverted to the period when the present constitution was formed.

The state was then in rebellion. Father was at variance with son, and the

bands of society were torn asunder. The great family were disunited and un-

settled in their political views. Prejudices and passions then prevailed, which

have since subsided. The same state of things does not now exist ; we are

convened under circumstances the most favourable for remedying the defects

of the constitution. ]3y vesting the power of pardoning in the legislature, you

violate one of the fundamental principles of your government. In the distri-

bution of ])owers among the several branches, it is the province of the legisla-

ture to make laws—of the judiciary to interpret them—and of the executive,

to see them carried into operation. The recommendation in the report of the

committee contravenes this great principle. By vesting llie pardoning power

in the legislature, the same department which enacted the law, is also made the

executor of it. You bring him back to that very power, which first determin-

ed, that for such an offence his life should be forfeit. How does this appear, in

the present enlightened age ? What is the situation of a citizen impeached

for a crime ? In the first place the grand inquest of the county is to present

him ; and they generally do it with caution and deliberation. He is then

brought before a court, and tried by jury consisting of his neighbours, who are

to pass on liiin according to law—he can almost defeat that panel if he pleases,

by saving this man shall not pass on my life. If he has wealtli, he can command
the first talents in your state ; if destitute of property, the judiciary sec that he

has the first of counsel. Nothing short of the most irreproachable testimony

can convict him ; and after all you have put it in the power of the chief magis-

trate, bv the petition of his friends, and a supplicating community, to suspend

his punishment for the interposition of the legislature.

It has been remarked by a gentleman from New-York, and truly, tli^at when
once the rojjc is suspended, it is a certainty, that death docs not take place.

You have scon the trutliof this assertion too often—the two houses in collision,

granting and bargaining, to kill one and save another. Suppo5c a case of this

kind to be before the legislature, and it is decided that the criminal sliall be exe-

cuted, by a bare majority of the two houses—I ask, what will be the effect in

the minds of tlic community ? All their tender feelings will be exerted, and

they will be doubting, whether he ought to be punished or not ; and when these

doubts arc excited, the effect of punishment is destroyed.

I call the attention of the committee to tlie jurisprudence of England, to show

the salutary effect of tlieir criminal laws. I allude to the law relative to forge-

ry, which, with the exception of one case, has never been pardoned. In tliis

country, it is not a capital olfencc, and what is the effect ? It is, that in this

.state, with a million and some hundred tliousand inhabitants, th.erc has been

inoLC forgery than in that great and populous nation, with all iier commerce and

variety of business, for the last century. Now what is the inference to be drawn

from this great fact ? It is this, that in England, a man knows the moment he is

convicted of this crime, no earthly power can save him.

All cases of murder are cowardly acts ; no brave man over takes the life of

another ; and these very men, who commit such a crime, if they knew tliat they

.must be unerringly punished, would be very cautious how tliey render them-

selves liable. I lay it down as a principle, that when your laws arc wisely exe-

cuted, no man will escape the judgment of the law. But as they are now cxe-

<"utcd, every murderer will have the expectation of being tlu'ov/n upon tlie le-

gi-ilaturc, aiid llicre have liis punishment commuted. They arc to examine the

case froj;! the outdoor recommendation of his friends. Your legislature is made
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up in part of quakers, and man}^ others wliose consciences tell them it is not

right to take life. The important point in criminal law, is to make punislnnent

certain. When a criminal is convictcel, let him understand tliat there is no hope
of pardon, and then your laws will have a salutary effect. I hope the amend-
ment proposed by the gentleman from Oneida will prevail.

Chief Justice Spencer said, there was one remark he had intended to

make when up before. It was in relation to the case, which occurred in Orange
county. Four persons were convicted of the murder, and sentenced to be ex-
ecuted. The case was brought before the legislature. There was a dread re-

sponsibility ; and if no such power of reference had existed, they must all have
been executed. Mr S. concluded by remarking that the certainty of punish-

ment is the only sure prevention of crime.

Gen. Root said, he was willing to go part way with the gentleman from

Oneida (Mr. Piatt) in his motion, that the governor might possess the power of

pardons, incases of capital punishment, as fixed by our criminal code, lie did

not wisli the Convention to interfere with the business of the legislature. We
leave the crime of treason in the constitution, when such a crime cannot be
committed in this state, until it resolves itself into an independent sovereignty.

Take the constitutional dcfiniiion of treason, as in the coiistitution of the United
States, and you will find that treason against this state would be treason against

the United States ; and that being the greater power, the treason against this

state would be merged in the former. But the governor, it appears from the

amendment of the gentleman from Oneida, is to be invested with absolute pow-
er of pardon in case of murdei", and for the reason that the legislature have im-

properly exercised that power. It has been said that this merciful prerogative

has been so extensively used, as to be dangerous, and must therefore be vested

in the governor alone. And it is because some quakers, and some who do not

believe tliat life ought to be forfeited by any criminal acts, have obtained seats

in the legislature. How numerous, he asked, were persons professing this

creed ? He believed they never had a majority in the legislature. But we had had
tr/o governors in succession, who, at the opening of the legislature, declared in

their speeches, that because an individual could not lawfully take away his own
l.ife, he could not surrender his right to others of taking it away. Yes, two of

your governors have gone largely into the views of Bcccaria. Then it follows,

if these governors believed that society could not takeaway the lifeof its mem-
bers, he is conscientiously bound to pardon. But there was once a difference

in sentiment, between the houses of the legislature, in the case of Conklin,
whether he should be sent to the state prison or executed. Docs it follow be-
cause a strong press was made on the legislature to preserve the life of this re-

spectable man, that an equal press would not have been made on the governor ?

and would one person be more sturdy in resisting such an influence, than a ma-
jority of the legislature ? Sir, a governor would have more inducements to

yield, than the legislature, when assailed by men of influence, who would com-
mand votes at elections, to say nothing ofpecuniary advances indirectly made.;

and virtuous indeed must that chief magistrate be, who would not bend to such
importunities. Then the wealthy and influential will employ counsel, and that

counsel may be a favourite of the governor; and the time may arrive, when the

governor, not having offices enough to bestow on those about him, will be glad

to avail himself of such means of acquiring- popularity. But the certainty of
punisliment is the strongest preventive of crimes. Cases of the malefactors in

Oneida had been alluded to. Would any one say those five ought to have suf-

fered death ? Two of them had confessed, that one of them had endeavoured to

dissuade them from the commission of the crime.—Should he have been execu-
ted because he was found in bad company ? And further, the legislature com-
muted the punishment from the consideration that they did not intend to com-
mit murder; but they were perpetrating an unlawful act, to wit, the burning
of a jail to effect their escape. A man was killed, and by their being engaged
in an unlawful act, the crime was murder. Mr. Root extended his remarks
jruich further ; and contended that neither they, nor the poor ignorant negro,
who was hired to kill Freeman, in Orange county, should have been executed.
There was the case of the poor Irishman ia New-York, who came home in a fit
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of intoxication. He cuffed his wife's ears for lier insolence. She fell on a bro-
ken kettle and was killed. It was too bad to hang him for that.

It has been said, give the governor the bitter witli the sweet. No, sir—no
bitter which would give power over voles. The gentleman from New-York,
(Mr. Sharpe,) has said that the suspension of an execution is equivalent to an es-

cape. It is not so—our statute books will show several instances in which acts
ijave been passed ordering executions.

He had several times voted in favour of such acts. There was a case in

Washington count}' some years since ; and one in Sciioharie, (that of Kesler,)
not long ago. Tlic legislature will geuoi-all}' act about right, unless a press is

made upon then), as in the case of Conklin; and would not an equal press be
made on the executive in similar cases ?

Mr. Va-\ Burkn observed that he did not rise to enter into a discussion of
the main question before the committee. His onlj' object was to correct the

statement of the case (Conklin's) from the county of Orange, which had been
ulluded to. It had been misconceived, and ivas a peculiar case. No respite

had been granted by the executive—but tliose convictions were had during the
session of the legislature, it liad been his otficial duty to assist in their convic-
tion, and to vote upon their application in the senate.

Instead of five, there were onlyfour convicted ; one of whom was pardon-
ed—a negro who liad been used as a vvitness for the state, and who, tlicrefore,

was entitled to expect a pardon ; two were executed ; and the fourth, (Conk-
lin) obtained a commulalicn to imprisonment for life. Much has been said of

the wealth and influence of Conklin. It is a mistake. He had a small farm,
much encunibcrfd, not wortli more than one thousand dollars, and his iniluence
(vas very limited. He was a man of violent passions, and was drawn into the

perpetration of tlie crime by Tcel, his brother-in-law, who expiated his guilt

on the gallows.

This explanation he deemed it his duty to m.ake in justice to the legislature ;

for it might otherwise go forth to the world, that the prerogative of mere}' had
been exercised in an unwise and indiscreet, if not in a profligate manner.
Mr. p. 11. LiviiNGSTOx did not wish to re-examine the merits of the cases

tliat had been referred to. The Convention had not, and could not, have the

fuoper evitience before tliem, to enable them to act. He was moreover oppos-
ed to resort to insulated cases to settle general principles. Such cases were
usually exceptions from general rules, and if made thx basis of tiieir doings,

might lead to pernicious results.

In reply to an observation of the honoui'able gentleman from Delaware, (Mr.
Koot) that two governors had assumed the ])nnciples of the marquis of Becca-
lia, he would make a single remark.
The governors v/ere doubtless actuated in their conduct by conscientious

?'iotives ; and if they would act so in one case, they would in another. They
^vcre sworn to execute the la^vs, that were of paramount obligation, and which
X icy would feel themselves bound to obey, whatever nhglit be their private

Ojjinions.

The motion to amend was divided, and on the question being put to strike

out of the report the words " or punishcihle icilk deatn,^'' it was carried.

Ihc other proposition furtlier to strike out of the report the words " or mur-
der," being about to be put, the ayes and noes were called for by Mr. Root

—

when
Mn. N. WiT.i.i^Ais rose, and observed tliat lie could see no difference be-

c.veen referring to the executive the pardoning power in cases involving the

J 'me punishment. Yet if there were a diderenoe, he tliought it was in favour
<<.' referring it in cases of nuirder. In such cases, involving the deepest guilt,

t lierc was the greatest probabiiify of public excitement, and individual exer-

tions to screen the criminal fj'orn punishment. The responsibility ouglit to rest

wlicre there is least danger of such excitement interfering with the discreet

v^surse of pui)lic justice. It is undoubtedly true, that by transferring tliis prc-

vuTative to the executive, you increase his ])ower. It is one that he will hard-

ly receive with complacency ; but ifhe is bound to exercise it, he ^vill-, v.iitR

Rating' on his responsibility, be circumspect and guarded-
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In the present state of thing-s, a reprieve and suspension by the g'overnor,

amount to a recommendation for a pardon. At least it implies a doubt ; and
as had been observed, where doubt exists, there should be no execution. Tiic

.ffovernoris placed in a responsible situation. Sliould he act witli obduracy on
tiie one hand, or with weakness on tlie other, he is equally amenable at the b;.'r

of public opinion. But it is otherwise with the legislature. That body will

always act, more or less from impulse. Feeling" is communicative ; and from
the countenance are borrowed both tears and smiles. Such a body is not the

proper sanctuary of justice.

Chancellor Ke.xt rose reluctantly to express his ideas relative to the

question before the comujittee. It was worthy of consideration, however, that

not only tlic constitution of tlic United States, but the constitution of every

state in tiie union, save one, had, e?icept in case oi' impeachment, vested in

tlicir executives the power of pardon after conviction. It was peculiar to this

state, ond ag-ainst the g-cneral sense of the world, to transfer that prerogative to

a pij'pular assembly.

It was altogether desirable, tliat the condemnation of a delinquent sliould be
unaniinous. Such was the general tenor of our laws. The grand jury, sitting

in secret, must have a majority to indict :—The petit jury must be unanimous
to convict—and tlie court uniformly charges the triors, that if a reason-

able doubt exists in any of their minds, as to the guilt of the accused,

they are upon their oaths, for such is the law, bound to acquit. After
;ill these forms ; after this uniformity of condemnation that pervades every
class of those to whom t!ie question of his guilt is committed, si it expe-
dient, or wise, to refer the subject to a popular assembly that is governed
by a majority—to be wrought upon by influence, acting without evidence, and
tieycnd the reach of responsibility ? The whole tenor of our system is op])osed

To it ; and instead of conducing to the purposes of public justice, it was calcu-

lated to create not only delay ^vhich brings sympathy into action, but doubt,

ivhich of course defeats all the salutary influences of example.
The question was then put, and decided in the aliinnativc.—Ayes C9, noes

"9, as follows :

—

AYES.—?.Iessrs. Bacon, Baker, Barlow, Eeckwith, Birdseye, Bowman,
Breese, Briggs, Briukerhoff, Buel, Burroughs, Carpenter, Carver, Cliild, D.
< dark, K. Clarke, Clyde, Cramer, Day, Dubois, Edwards, Fairlic, Fenton,
Ferns, Fish, Frost, Ilces, Howe, Humphrey, Hunter, Hunting, Hurd, .Janscn,

Jay, Jones, Kent, King, Lansing, Lefferts, A. Livingston, F. K. Livingston,

M'Call, Munro, Nelson, Paulding, Pitcher, Piatt, Porter, Pumpell}-, Rhine-
la mler, Rockwell, Rogers, Rose, Rosebrugh, Ross, Sage, Sanders, Sanford,

Schenck, Seaman, Scelj^, Sharpe, I. Smith, Spencer, Stagg, Starkweather, D.
Southcrland, I. Sutherland, Swift, Sylvester, Tallmadge, Taylor, Tripp, Tuttle,

Van Buren, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vech-
tcn, Verbryck, Ward, E. Webster, 'W^hcaton, E. William.s, N. W^illiams,

Wood ,, Wooster.—CP.
NOES—Messrs. Brooks, Collins, Dodge, Eastwood, Hallock, Hogeboom,

Hunt, Huntington, KnoAvles, Lawrence, Moore, Park, Pike, Price, Richards,

Hoot, Russell, N. Sanford, Sheldon, R. Smith, Steele, Ten Eyck, Townley,
Townsend, Van Fleet, Van Home, Wendover, Woodward, Young—29.

Mr. Rl"sseli- then moved an insertion, the purport of which Avas, to vest in

ilic execulivclhe power of commutation.
The motion v.as opposed hy Messrs. Van Buren, N. Williams, Piatt, Sharpe,

and Tompkins ; and supported by Mr. Spencer, and the mover, when the ques-

tion thereon was taken, and the m.otion lost.

Mr. N. Sajvford then moved to add at the end of the Report, the following

wonls—" and he shall hold no other office or trust whatever." Carried.
Mu. ToMi'KiNs then proposed to vary t!ie form, but retain the object of his

motion of yesterday, in relation to the requisition upon the executive to make
r:'por[ of Ids exercise of the pardoning power.

After some desultory debate upon its phraioolojy; it was presented to the
•• D'nn'ittec in the follmving ferm ;
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And it shall be the duty of the person administering the government of tliis state
at all times to communicate to the legislature such information in relation to the
execution of the laws, and the discharge of the duties of the executive department,
as without public inconvenience may be requested by the legislature.

A debate of considerable length ensued, in which Messrs. Munro, Tompkins,
Ross, Briggs, Jay, Sheldon, Van Vechten, Sharpe, Van Buren, King, Root, and
Tallmadge, took part.

The question was divided ; and the motion for striking out was carried with-
out a division.

On the question of inserting the words, as proposed by Mr. Tompkins, the
proposition was lost.

Mn. DuER tlien moved to strike out the words " seat of government"—in
the first part of the report, and to substitute in lieu tbei-eof the words " office

of governor."

The object of the motion was to avoid the ambiguity which at present existed
in the constitution, and to provide against a recurrence of those doubts which
existed at the time our present chiefmagistrate was first elected.* Carried.
A motion was made by Mr. Tompkins, that when the doings of the commit-

tee of the whole should be reported to the Convention, the same, so far as relates

to the duration of the executive term of office, shall be reported in blank.
And after a discussion thereof by Messrs. Tompkins, Briggs, Root, Sharpe,

iS*. Williams, Spencer, and Cramer, the same was withdrawn.
Whereupon the committee rose and reported progress and obtained leave to

sit again.

The President having resumed the chair, on motion, the Convention ad-
journed.

* It will be recollected, that when Gov. Clinton was first elected, the election
took place in consequence of the resignation of Gov. Tompkins, who had been elec-

ted Vice-President, Many people supposed, that under our constitution, a new j
election could not take place, until the expiration of the regular term.

—

Iieportei\

WEDJ^'^SDAY, SEPTEMBER \2, H32].,

Prayer by the Rev. Mr. Mayf.r. The President took his seat at 10 o'clock*

when the minutes of yesterday were read and approved.

A memorial was presented from the coloured people of the city ofNcw-York%
praying that the Convention would incorporate a provision in tiic constitution,

preventing the legislature from passing any laws interfering with their rights,

by requiring them to be registered, &c. previous to being allowed to exercise
the right of suffrage. Ordered to lie on the table.

Mr. N. Sanford, from the committee appointed to consider the right of suf-

frage, and the qualifications of persons to be elected, reported, that the commit-
tee having considered the subjects referred to them, recommend the following

amendments to the constitution :

§ 1. Every white male citizen of the age of twenty-one years, who shall have re-

sided in this state, six months next preceding any election, and shall within one
year preceding the election, have paid any tax assessed upon him, or shall witliin

one year preceding the election, liave been assessed to work on a public road, and
shall have performed the work assessed upon him, or sliall have paid an equivalent

in moneytherefor according to law, or shall within one year preceding the election

have been enrolled in the militia of this state, and shall have served therein accord-
ing to law, shall be entitled to vote at such election, in the town or ward in wiiicli

he shall reside, for governor, Heutenant-governor, senators, members of t!io assem-
bly and all other officers, who are or may be elective by the people.

§ 2. Laws shall be passed, excluding from the rigiit of sufTragr, persons \\ !>.'>,

have been or mav be convicted of ipfamous crimes.
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^3. Laws shall be made for ascertaining by proper proofs, the citizens who shall

be entitled to the right of suffra.^e hereby established. The legislature may pro-

vide by law, that a register of all citizens entitled to the right of sufi'rage, in eve-

ry town and ward, shall be made at least twenty days before any election ; and

may proviile that no person shall vote at any election, who shall not be registered

as a citizen qualified to vote at such election.

§ 4. The existing qualifications for the right of suffrage are abolished. The
oath or affirmation of allegiance, whick may now be required from an elector, is

abolished.

§ 5. No citizen entitled to tlie right of suffrage, shall be arrested for any civil

<lause, on any day or days of an election,

§ 6. All elections by the citizens shall be by ballot.

I 7. Members of tiie legislature, and all officers, executive and judicial, shall,

before they enter on the duties of their respective offices, take the following oath or

affirmation :

You do solemnly swear, (or affirm, as tiie case may bej that you will support the

constitution of the United States, and the constitution of the state of New-Yor;k ;

and that you will faithfully discharge the duties of the office of according to

the best of your ability.

And no other oath, declaration, or test, shall be required as a qualification for

any office or public trust.

The report having- been read, on motion of Mr. Sanford, was committed to a.

committee of the whole, and ordered to be printed.

Mr. Jay thereupon moved that the petition from the coloured people, be

committed to a committee of the whole, when on the report which had just

been read. Carried.

Mr. Wktsdover moved an amendment to the rules and orders of the con-

vention, which lie had had in view for more than a week, the object of which

was to prevent the division of a motion to strike out and insert—in other

words to render a motion of that kind in all cases indivisible.

The motion was supported by the mover, together with Messrs. Root and

Tallmadge, and opposed by Messrs. Briggs and Sheldon. It was finally adopted.

THE EXECUTIVE DEPARTMENT.
On motion of Mr. Russell, the Convention then again resolved itself into

a committee of the whole, on the unfinished business of yesterday, (the report

of the committee on the executive department)—Mr. Radcliff in the chair.

Chief Justice Spencer moved to strike out after the words declaring the

^overnor to "be commander in chief of all the militia," the words " and

adiniral of the navij o{ this state. Carried.

Chief Justice Spencer suggested the propriety of striking out from the

report of the committee, that part which goes to prohibit the governor from

being eligible for more than eight years out of ten. It was the understanding

yesterday, he believed, that that part of the report which relates to the term

of office, should be read in blank, until we saw what would be the other provi-

sions of the constitution. This part should be passed over with the same view.

Gr.x. Root thought, as the committee of the whole had yesterday asked

and obtained leave to sit again, that the whole report was again before the com-

mittee, and we should so act upon it. He continued his remarks a short time,

and observed, that as the governor was no longer lord high admiral of the na-

vy, it ouglit not to be in his power to stand on the quarter deck, and turn the

representatives of the people out of doors. He concluded by moving to strike

out that part of the report which continues to him the power of proroguing the

legislature.

Mn. Van Buren called for a division upon this question ; which being tak-

en, Vv'as declared to stand as follows :

AYES—Messrs. Breese, Brooks, Carver, D. Clark, Clyde, Collins, Cramer,

<l)ay, Dubois, Ducr, Dyckman, Eastwood, Edwards, Fairlie, Ferris, Frost,

Hunt, Hunting, King, Knowles, Lawrence, A. Livingston, P. R. Livingston.

M'Call, Moore, Park, Paulding, Pitchsr, Porter, President, Price, Pumpelly,

Rliinelander, Richards, Rockwell, Rogers, Root, Rose, Roscbrugb, Ross. r>

.
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Sanford, R. SanforJ, Sharpp, Spencer, Steele, D. Southerland, I. Sutherland,

Swift, Taylor, Townsend, Tripp, Van Buren, Van Home, Verbryck, Wheat-
on, Woods, Woodward, Wooster, Yates—59.

NOES.—Messrs. Bacon, Baker, BarloAV, Beckwith, Birdseye, Bowman,
Brig-gs, BrinkerhofF, Biiel, Burroughs, Carpenter, Case, Child, Dodge, Fen-
ton, Fish, Hallack, Hees, Kog-cboom, Howe, Humphrey, Hunter, Huntington,
Kurd, Jansen, JslJ, Jones, Kent, Lansing, Lefferts, Munro, Nelson, Pike.
Piatt, Reeve, Russell, Sage, Sanders, Schenck, Seaman, Seeiey, Sheldon, I.

Smith, R. Smith, Stagg, Starkweather, Sylvester, Tallmadge, Ten Eyck,
Townley, Tuttle, Van Fleet, Van Ness, Van Vechten, Ward, A. Webster, E.
Webster, E. Williams, N. William^—59.

Tlie vole being equally divided, the chairman, (Mr. RadclifF,) gave the cast-

ing vote in the affirmative.

Chief Justice Spencer called the attention of the Convention to the amend-
ment which he h^td j)roposed on the 10th inst. It was then adopted, but as few
had voted on the question, and as some gentlemen wished that vote reconsider-

ed, for the purpose of giving it further attention, he had no objection.

On motion of Mr. Van Buren, the Convention thereupon voted to recoasidei*.

The amendment was read in the words following :

The retiu-ns of every election for a governor and lieutenant-governor, or lieu-

tenant-governor only, shall be sealed up and transmitted to the secretary of state,

by the clerks of the several cou;ities, directed to the lieutenant-governor, or pre-

sident of the senate. The secretary of state shall, on the first day of the succeed-
ing session of the legislj<ture, deliver tlie said returns to the lieutenant-governor.

or president of t!ie senate, wlio sIkiU open and publish the same, in the presence
of (he senate and as.-embly, in joint meeting. The person having the highest num-
ber of votes for governor, shall be governor ; and the person having the highest

number of votes for lieutenant-governor, siiall be lieutenant-governor : but if two,
or more, sh .11 be equul, and highest in votes, for governor, o:ie of them shall be
chosen by joint ballot of botli houses of the legislature ; and if two, or more, sliall

be equal, and iiighest in votes, ibr lieutenant-governor, one of titein s!iall, in like

m.'iniier, be chosen lieu'enant-governor. Contested elections, for governor or lieu-

tenant-governor, siiall be determined by both !)ouses of the legislature, in such
manner as shall be prescribed by law.

The Chief Justice spoke some time in favour of the adoplionof the amend-
ment. He contended that it was not a new proposition, as the same provision

exists in the constitution of the United States, and in the constitutions of seve-

ral of the states, ivhich he enumerated. He endeavoured to show the impro-

priety of entrusting the canvassing of votes to executive officers, who have no
discretionary powers, and alluded to several instances to illustrate his argu-

ment.—Among them, he spoke of the loss of votes at the last governor's elec-

tion, and at the late congressional election in the first district, in consequence
of tlieir being mis-spelt. He also mentioned the Otsego votes for governor,

wliich were burnt maiiy years ago.

Ma. King made some remarks in reply, wliicii the reporter could not iicar.

Some considerable debate ensued, in which Messrs. Spencer, Van Buren, Ed-
wards, and Iioot participated.

Gf.k. Root proposed to divide the question, by taking it first on all that part

preceding and including the words " shail be Hcutrnant-s;overnoi'.''^ This part ho
Iioped would be negatived ; and as for the remainder he would vote for it.

Mr. BnK;r;s proposed an amcndmoiit, so as to require a majority of the

whole number of votes to make an election. Declared to be out of order, and
the motion was withdrawn.
Mr. p. R. Livingston spoke some tiuie against the amendment; when
The question being taken on the first part of the amendtneiit, as proposed by

Mr. Boot, it was lost.

Mk. Edwards then moved a substitute for the remaining part of the amend-
ment, directing the contested elections for governor and lieutenant-governor,

shtdl be decided in a manner to bo provided for by tlie legislature.
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Chief Justice Spencer could in no way assent to this proposition, as it did

not meet the object he had in view.

A long- and desultory debate ensued, in which Messrs. Van Buren, Spencer,

p. R. Living-ston, King-, Yates, Kussell, Kent, I. Sutherland, and Root, were
respectively engaged. Various modifications were suggested ; but tlie result

was, that tlie whole amendment, as proposed by Mr. Spencer, was lost, and no-

thing was substituted in its place. The vote stood as follows

:

NOES—Messrs. Briggs, Brooks, Bucl, Burroughs, Case, Collins, Cramer,

Day, Dodge, Dubois, Duer, Dyckman, Eastwood, Edwards, Featon, Frost,

Hallock, Hogeboom, Howe, Humphrey, Hunter, Hurd, Janscn, Knowles,

Lawrence, A. Livingston, P. R. Livingston, Munro, Moore, Nelson, Pike,

Porter, President, Price, Pumpelly, Reeve, Richards, Rockwell, Rosebrugh,

Ross, Russell, Sage, Schenck, Seeley, Sharpc, Sheldon, R. Smith, Steele, D.

Southerland, l. Sutherland, Swift, Tallmadgc, Ten Eyck, Townsend, ToAvoJey,

Tripp, Tuttlc, Van Hornc, Verbryck, A. Webster, E. Webster, Woodward,

Wooster, Yates—64.

AYES—Messrs. Bacon, Baker, Barlow, Bcckwith, Birdseye, Bowman,
Breese, Brinkerhoff, Carpenter, Carver, Child, D. Clark, R. Clarke, Clyde,

Fairlie,Ferris, Fish,Hees, Hunt,Hunting, Huntington, Jay, Jones, Kent, King,

Lansing, Lefferts, M'Call, Park, Paulding, Pitcher, Piatt, Rhinelander, Ro-

gers, Root, Rose, Sanders, N. Sanford, R. Sanford, Seaman, L Smith, Spen-

cer, Stagg, Starkweather, Sylvester, Taylor, Van Buren, Van Fleet, Van
Ness, S. Van Rensselaer, Van Vechten, AVard, Wendover, Wheaton, E. Wil-

liams, N. Williams, Woods—57.

Gen. Root, then called the attention of the Convention to the subject of fix-

ing the provision as to the term of service for which the governor should be

elected. He moved to strike out from the report of the committee the word^

twoyears and insert the words one year.

Mr. Fairlie moved to fill the blank with three years.

Mr. Wendover wished to retain the words tioo years.

Gen. Root said, a number of propositions had been made, viz. to fill it up

with one year, with twoyears, and with three j'ears. He presumed, there-

fore, thatthe range of time would be from one to three years, inclusive.

That the blank ought to be filled with one, he had no question.

It is a principle, said he, in republican governments, that elections should be

frequent, for the purpose of insuring the people against improper execution

of the trust reposed in their public functionaries. Republican governments

are no better than monarchical, only, that th.e public agents are responsible to

the people, and are frequently brought under their review, for the approbation

or disapprobation of their respective duties. If our government is preferable

to an aristocracy, or monarchy, it is on account of our fi-equent elections, by

which the people have some security, that their agents will be faithful and act

unconformity to their wiil. The longer the term of service, the further are

they removed from the v.cople, and the less they feel their responsibility to them.

Give them a long term of service, and there is nothing but their honour, and a

sense of their respective stations, to govern their conduct, except the dictates

of morality and religion. They would be equally bound to have the good of

the people in view, in a montirchial government.
The law of power will permit any individual to exercise that power to illim-

itable extent, unless restrained. It has been shewn, and proved by experi-

ence, that the most powerful restraint is a responsibility to the people by fre-

quent elections.

The objections that will be urged to an annual election, unquestionably will

be, that they will cause too much and too frequent agitation in the community.

You will permit me to ask you, whether, if this argument is entitled to any re-

gard, it sliould not be extended to a longer time than three years. If it is to

avoid agitation and confusion, tliat you are to fix it at three years, why not ex-

tend it to seven or ten years, and then for life, in imitation of the French re-

public. In my judg-ment, this is fallacious reasoning, to suppose that these

triennial elections would cause more ferment, than one annual election. Look

18
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it other states—Pennsylvania and Ne\y-York elect triennially, and where lif

there as much ferment in any otlier state ? In the eastern states, where they
elect annually, they have not half the ferment that we have in this state.

Has this state been more agitated by party than other states ? No, it has beea
tiie excrcsenccs of party, tiiat have split her up more than other states ; and it

«nay, probably, be imputed to our triennial elections. But the two great par-
ties which have existed for almost halfa century, have gone as great lengths
in other states -as in ours. In Massachusetts they have raged to greater excess
thanwc e%er did in this state, and dtjring the war with greater violence than
they ever c!.ired to here. It was not to see who should be governor^ but to see
wlio should prevail, the peace, or the war party.

There must be some ferment at an election, and wc have a riglitto expect it,

if it was only to elect a constable. Having elections annually, tlie public mind
will not be halfso much enraged, as to have them triennially. I do not beheve
that at these annual elections there would be halfas many lies told, or that they
would be half so stoutly told. More faction would generate in one triennial

election than in three annual. It is in the moral world, as in the physical—let

Vesuvius groan for years under the influence of her internal heat, what would
be the eruption ? Tl>e consequences have been witnessed, undersuch circum-
stances, by her lava overwhelming cities and villages ; and carrying terror and
dismay in every direction.

When the eruptions are fi-equent, they carry no terror or alarm ; and some-
limes they are beneficial, by fertilizing the state : So with your political erup-
tions—'they add vigour to your body politic without destroying it—so party heat
is beneficial, if not kindled into a blaze, but permitted, like a gentle fire, to dis-

pense its worming inflacnce. Is it desirable that these embers should be smok-
ing and kindling tor three years, and then break out into a devouring flame ?

It appears to me to be sound policy, to have an election annually. Some-
times an election to office may be elTected by surreptitious measures, and when
eifectcd, there coulil he no relief till the expiration of the three years ; but if

the election was annual, at the end of a year the people could come forward,

and by their ba'l<jt boxes show that they had been deceived. If it is extended
to three years, the electors will be in a great measure changed, some will have
gone to foreign slates, others to the tomb ; and new ones will have arisen, who
will not feel that indig-nity due to tlieir deceivers.

I move that the bhink be filled v.itli one year.

Mr- C'RAMhii. I must in duty to myself express my sentiments upon this

subject. It is time for us to consider what powers we have given, and mean to

give, to the governor, and for what purposes. He has the powers of veto, of

paixlon, and will probably have otlfcrs of appointment. I have voted for the

first two, not to give him power to protect himself, the judiciary, nor of any man
in authority, nor for tlie sake of providing for hungry expectants of office ; but

1o be exercised for tlie benefit of the peoi)le. I have not delegated this power,

for the purposes of indulging the sympathies of his heart, or of rewarding con-

tractors ; but to protect the citizens against midniglit murder, and the torch of

the incendiary. I am willing to delegate the appointing power to him, not to

reward sycophants and flatteiers ; but for the purpose of appointing to office

men of talents and integrity, who will discharge their duty with a single eye to

the public good.

I by it down as a maxim, that as you increase power, 30U increase accounta-

bilitj'. Let us render him accountable to the pcojde, and frequently. Is this

assembly less likely to act discreetly and wisely, because the people have a

revision over us? No, sir; I rejoice at it—it will prevent many bad amend-
ments—it will teach us to leave untouched that which the people have not com-
|)Iainedoi'. Settle wiih your governor often—short accounts make long friends

—

but leave him in power two, four, or seven years, and both crimes and virtues

.i.rc difficult to be tested. Frequency of election influences the habits and un-

derstandings cf the people in a variety of ways. It enables tiiem to discharge

their duty with the same deliberation wiih which they dischaj'ge ttie ordinarjf

business of life ; and it renders them less liable to the intrigues and misrepre-

«eutations of artful and designing men. Office is the mirror in which men are
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s«eu as they are ; not as they profess to be. Hov^ often do we sec men, who,

in private life, make a boast of tlieir -.ittacliment to our democratic institutions,

%vhen in power, belie their professions. Ollice is a jxjlitical barometer, in which

not only the intrinsic weight, but the value of tlie oflicer, is tested. If he stand

the test—if he be a faithful shepherd—if he has honestly discliarg-ed his duty,

the people arc to be trusted—they will not be unjust to themselves, nor to a

faithful servant. But if he has proved himself an unfaithful steward—if he be

a cold, sordid, calculating wretch, without one g-enerous emotion, without one

tender sympathy, aiming at personal aggrandizement alone—if he should have

removed from office men whom the people delight to honour, men wtiose talents

and integrity would do honour to any age or country, and substitute men cor-

rupt, profligate, and abandoned, literally wanting principle, and wanting bread

—

if he have disgorged that Pandora's box of the state prison on the people—if hff

have sanctioned unjust laws, or withheld his sanction from beneficial laws,

•which he himself had recommended, would it not be a consolation to every pa-

triot in the country, that there was a redeeming power in the people, and tJiat

power near at hand ?

It maybe objected that a short term takes away the independence of the go-

vernor. There are two sorts of independence—one to be commended, the other

to be deprecated. That which arises from a fcailess boldness of doing right at

all hazards ; that which arises from a sense of moral obligation ; that R'hich

arises from a still stronger and more sacred tie, that which arises from a reli-

gious obligation, which binds man to eternity, and whispers to him every step

be takes, that there is an accountability hereafter. This is the independence

I prize ; the independence I wish to see exercised. But that independence

which arises from the multiplication of power, from the perpetuity of office, and

from independency of circumstances, is the same independence which a Bona-

parte once wielded over his subjugated provinces ; the same independence

which the legitimate royal robbers of Europe, now wield over their degraded

subjects. It is that independence, which I trust 1 shall never live to see any

man wield over the destinies of this country. It is that independence, to resist

which, every honest man in this community should place himself in the last bul-

wark of liberty, over which a Caesar or Cromwell must pass, ere he arrived at

that fatal independence. I therefore am for the shortest period.

Mr. N. Williams,, on rising observed, that he was impressed yesterda_y,

when this subject was introduced before the Convention, with the importance

of having all the plans of the different departments of the govornmont brought

under review, before deciding on the present question. It would be difficult to

make a perfect whole, as a government should be, without adopting tliis course

;

and he could not conscientiously vote without knowing, in some degree, what

the whole structure was to be.

He was of the opinion, he said, that the legislative departments were inti-.

mately connected with the executive, and that the powers to be given to the

governor, and the duration of his term of service, ought very mucli to depend

on the construction and powers of tiie former; more especially of the senate.

If that body could be made what he ardently hoped it would be, it was far less

important whether the executive term should be fixed at three, or a less num-
ber of years. Give us a senate, sir, he said, that will insure to the people of

this state as much integrity and firmness, wisdom and experience as the pre-

sent state of human nature will admit of, and he would not be very solicitous

about the result of the question now under discussion.

We have been referred, he said, to other states for a precedent and a guide

on this as well as on other subjects before this Convention. These precedents

miglit, he thoug-ht, be very properly resorted to, and ought always to be treat-

ed with the highest respect. The one particularly referred to by an honourable

gentleman, he considered, however, as wholly irrelevant. The governor ot

Connecticut was elected annually. But will gentlemen, he asked, draw a com-

parison between the magnitude of the great and flourishing state of New-York,
and the state of Connecticut ? It is acknowledged, that to elect a governor

annually, in such a state as that, may be very well, and that even a different

form ofgovernmcct would answer for so small a community. That state is no^
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so large in point of territory as some of our western counties have recentW

been ; and, besides, the state of society, as to habits and good morals, in that

state, is such, that they would live very safely for a considerable time with very

few written laws, and under any form of g-oyernmeut. He would prefer to take

the precedent to be found in tlie constitution of the great state of Pennsylvania,

as better adapted to our present purpose in every respect. In that state tiie

election of the executive is once in three years.

But when he spoke of the magnitude of the state of New-York, he did not in-

tend to refer so much to her ])opulation and territory—it was her institutions ;

her great plans and projects of internal improvement, that rendered the struc-

ture of tiie government of so much importance. The greatest talents that we
could expect any governor to possess, would not enable him in one year to pro-

pose and carry into execution, any plan of great public benefit. His views,

however excellent and useful to the state, would be frustrated and rendered of

no effect, by a change at the end of a short term. He would not begin any

thing of moment ; and, if he did, he might not remain in office long enough to

mature and bring it to a close. In this way, you will have no improvements

going on, worthy of our resources, and yon would run the risk of a vascillating,

weak, and unstable government. In all the governments of this country, the

principle of having a balance of power, seems to be fundamental. This is no-

thing more than giving the different departments such shape and energy as that

they may check and preserve one another. Perhaps the senate may be such as

to secure the necessary checks and balances. But at present we know not

what it will be. He declared that his principal object now was, to create a

]»ause in the discussion of this important subject, until the plan of the legislative

department should come before the Convention.

iSut, Mr. W. said, he could not but notice at this time, the great alarm which

some gentlemen seemed to feel, lest triennial elections should, if continued,

prove dangerous to the public tranquillity. This, he said, was a new idea. No
such alarm had ever been expressed by the people ; and indeed he did not be-

lieve that any real ground of apprehension existed. It the executive was

clothed with any thing like adequate powers, the importance of the oftice in^this

state would always excite considerable effervescence, even at annual elections.

This evil, he feared, was never to be avoided. He hoped gentlemen would not

suffer themselves to be wrought upon by feeling, which, he feared, from what

he saw would be the case with some. The subject ought to be discussed with

calmness. Pie concluded by seriously requesting gentlemen to consider, whe-

ther it would not be advisable to postpone this subject for the present ; and to

effect this object he made a m.otion for the committee to rise and report.

Mr. I. Sutherland. Accountability is the essence of government : no

one questions such a self-evident proposition. The question is, how far you

may trust, and for how long. The uniform practice of this country has been,

to renew the popular branch, at least annually. The higher branch exists for

different terms in different states. The governor, in the same way, in the vari-

ous states, is elected for various terms, one, two, three, and four years. It is

conceded that these various departments must exist, and that each must have its

separate mode of existence and selfdefence.—Now in relation to the executive-

of this state, who has high powers and duties,^ tve must take into account, in set-

tling his term of power, the privileges and power of the other departments. In

this government, the legislative d. partment is the strong, and therefore tlie en^

croaching department. Tiiey are numerous and powerful, and may and can

usurp the privileges of other departments. We are in no danger of being en-

croached upon. This we shall find illustrated in the constitutions of the vari-

ous states. At first, in the old states, from the recollection of colonial vassal-

ao-c, the constitutions limited the term of governors to a short time. TJie ap-

prehensions, however, entertained, of encroachments from this branch, have

been found unreal, and conseciuenlly in the new states, and more recent consti-

tutions, the term of the governors has been lengthened. In this state, you h.ave

just invested the governor with the veto. Would an' annua! governor, let me
ask, dare under anv circum-tances, to interpose this vet^), against the exprcs.«

will of a powerful and exasperatod h-g'slaturc ? Would he venture to put him'
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feelf in opposition to a vast and influential body of men, when he knew that in a

few months he must return to the people ? A governor, for one year, would be

of so little dignity and consequence, that no liberal minded man would put him-

selfin the predicament of filling so unimiwrtant a station. But independently

ofreasons connected with the legislature, a long term of office is necessary on

other grounds, for the benefit of the people. The people are undoubtedly hon-

est. They are not always well informed, and are subject to be misled. The
measures therefore which a governor, if in certain possession of his office for a

term ofyears, might be disposed to digest and propose for the benefit of the state,

tut whicii might at first be unpopular, and deemed oppressive, would never be

suggested by a governor who felt that at the expiration of the year, he would

return to the people—who miglit be exasperated against him by designing men,

liowever clearly beneficial his projects. The people of this stale have no jeal-

ousy of the governor's powers. They are too logical to infer,that, because the ex-

ecutive power has been abused, the power of the executive should be altogether

destroyed. Even when you add the nomination to office, to the power already

conferred on the governor, which let me ask you, would most properly discharge

this duty, a governor for three, or a governor for one year ? Surely he would,

who would have no immediate personal interest in the short approval of a new
election, to create to himself partizans and friends by his appointment.—The
man indeed, who should make his appointments with such views, would not

long maintain his ascendancy over the people—because th'ough temporarily

misled, they always return to the paths of honesty. But they may be stirred up

to sudden frenzy, and it is to guard the executive against its effects that the

g-overnor should hold his office for a longer term. From these considerations,

I prefer the present term of three years ; but at any rate, am opposed to only

one. Mr. Sutherland having concluded, the committee of the whole rose and

reported progress.

Mr. Dodge offered the following amendment to the bill of rights, as report-

ed by the committee to whom that subject was referred, which was read and

committe^d to the committee of the whole when on that report.

" The enumeration in the constitution of certain rights, shall not be constru-

ed to deny or disparage others retained by the people."

The Convention then adjourned.

THURSDAY, SEPTEMBER 13, 1821.

Prayer by the Rev. Dr. Chester. The President took the chair, at 10 o'-

cloeK, and the minutes of yesterday read and approved.

Mr. King, from the committee to whom was referred so much of the consti-

tution % relates to the legislative departments, to take into consideration the ex-

pediency ofmaking any, and if any, what alterations therein, submitted the fol-

lowing report

:

1st. That the period for wliich tlie senators and members of assembly shall be

elected, and the number of the senators, and the number to winch members of

assembly may be increased, shall continue as already pio\ ided.

2d. That the slate shall be divided into seventeen districts, to be denominated

senate districts ; and that the thirty-two senators be elected in tlie said districts

in the proportions following, to wit :

Ti'.e" first district to consist of the counties of Suflfolk, Queens, Kings, and West-
chester, and to elect two senators.

The second district to consist of tlie city and county of New-York, and t!ie

county of Uiclimond, and to elect three senators.

The tliird district to consist of the counties of Rockland, Orange, Ulster, and

Sullivan, and to elect two senators.

The fourth district to consist of the counties of Putnam, Dutcliess, and Co-

lumbia, and to elect two senators.

The fifth district to consist of tlie counties of Greene, Delaware, and Olsego.

and to elect two senators.
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The sixth district to consist of the counties of Albany, Schoharie, and Sche«
•iiectady, and to elect two senators.

The seventh district lo consist of the counties of Saratoga, Montgomery, Ham-
ilton, and Warren, and to elect two senators.

The eight district to consist ofthecounties of Rensselaer, and Washington, and
to elect tsvo senators.

The ninth district to consist of the counties of Essex, Clinton, Franklin, and
St. Lawrence, and to elect one senator.

Tlie tenth district to consist of the counties of Lewis and Jefferson, and to

elect one senator.

The eleventh district to consist of the counties of Herkimer and Oneida, and
to elect tw^o senators.

The twelfth district to consist of the counties of Madison, Onondaga, and Os-
wego, and to elect two senators.

The thirteenth district to consist of the counties ofChenango, Cortland, Broome,
and Tioga, and to elect two senators.

The fourteenth district to consist of the counties of Cayuga, Senaca, and Tomp«
kins, and to elect two senators.

The fifteenth district to consist of the counties cf Ontario, Steuben, and AUe-
gany, and to elect two senators.

The sixteenth district to consist of the counties of Monroe, Livingston, and
Genesee, and to elect two senators.

Tl.e seventeenth district to consist of the counties of Niagara, Erie, Cattarau-
gus, and Chaiitauque, and to elect one senator.

And that as soon as the senate shall meet after the first election, to be held in

pursuance of this provision, they shall cause the senate to be divided by lot into

four classes, eight in each class, and numbered one, two, three, and four ; and
that the seats of the members of the first class, shall be vacated at the expiration
of the first year ; of the second class, at the expiration of the second year, and so
on continually, to the end that the fourth part of the senate stiall be annually
chosen.

3d. That a census of the inhabitants of this state shall be taken under the di-

rection of the legislature, in the year one thousand eight hundred and twenty-fivej
and at the expiration of every Il-m years thereafter ; and that ;i just apportionment
of the senators among the senate districts, and of the members of the assembly
among the several counties, may be made by the legislature at the first session
after the return of every such census, which apportionment shall remain unalter-
ed until the return of another census. Provided, tliat the number of the senate
districts shall not hereafter be dlminisiied, but m.iy be increased, and shall con-
sisl of an equal number of inhabitants as nearly as may be; and if a district shall

consist of more than one county, tlie counties .>.hall be contiguous to each other ;

and no county shall be divided in tlie formation of a senate district.

4'h. Any bill m;'y originate in ciiher house of the legislature, and bills passed
by one house may be amended by tjie other.

51 h. The members of the legislature shall receive a compensation for Oieir ser-

vices, to be ascertainetl by law, and paid out of the public ueasuiy; but no alte-

ration of the compensation shall take efiect during the 3 ear in which it shall have
been made.
6th. No meiTiber of the legislature shall receive any civil appointment under the

government of this state durit-g >iie term for which 'he shall have been elected.
7th. No pers .n being a member of congress, or holding any civil or military

office under the government of the United Slates, shall be eligible to a seat in the
legislature ; and if any person shall, wiiile a member of the legislature, be elect,
ed to congress, or appointed to such office, his acceptance thereof shall vacat«
his seal.

8th. No persons holding any civil or military office, by appointment under the
government of this state,

(
jud^res of the court of common pleas in the several

counties, and officers of the militia excepted) shall be eligible to a seat in the
legislature.

9lIi. That so much of the 15tli article of (he constitution as directs the man-
ner of holding a conTfrrence, whenever tlic senate and assembly dls;tgree, be abol-
ish(Ji\
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lOth. That the power of impeachment be vested in a majotity of tiie members
of assembly ; and that all officers holding their offices during good behaviour,

may be removed by joint resolution of the two houses of tlie legislature
; pro-

vided, that two thirds of all the members elected te each house concur therein.

11th. That the assent of two-tliirds of the members present in each branch of
the legislature shall be requisite to every bill creating any body politic or cor-

porate for any purpose whatsoever.

12th. That the fund denominated the common scbool fund, shall be and remain
a perpetual fund, the interest of which shall be inviolably appropriated and appli«

ed to the support of common schools throughr.ul ttiis state; and that the rates

of toll, not less than tliose agreed to by the canal conmiissioners, and set fortli

in tlieir report to the legislature of the twelfth of March, one thousand eight

hundred a ul twenty-one, shall be imposed on, and collected from all parts of the

navigable communications between the great western and northern lakes and tlie

Atlantic ocean, winch now are, or hereafter shall be made and completed.—And
the said tolls, ogether with the duties on the manufacture of all salt within the

then western distric of tins stale, as established by the act of the fifteenth of Aprils

one thousand eight hundred and seventeen ; and the duties on goods sold at auc-

tion, excep'ing thei-efrom the sum of thirty-three thousand five hundred dollars,

otherwise appropriated in and by the said act, and the proceeds of all lotteries

which shall be drawn m this state (after the sums granted upon them prior to

tlie sixteenth April, one thousand eight hundred and seventeen, shall have been
paid) shall be and remain inviolably appropriated and applied to the payment of
the interest and reimbursement of the capital of the money already borrowed, or
which hereafter shall be borrowed, to make and complete the navigable commu-
nications aforesaid—And that neilheir the rate of tolls on the said navigable

communications, nor the duties on the manufacture of salt as aforesaid, shall be
reduced or diverted at any time before the full and complete payment of the

principal and interest of the money borrowed, or to be borrowed as aforesaid.
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SCHEDULE
Of the Inhabitants of the State of J^cw- York, as ascertained hij the Fourth

Census of the United States, taJceninthe year \u20.
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On motion of Mr. King, the report was committed to a committee of the
whole, and ordered to he printed.

Mr. yHARi'F, moved that the convention resolve itselfinto a committee of the
whole on tlie report of tlie committee on tlie bill of rights. He made this mo-
lion with a view of g'iving the members of the Convention time to liear the re-

ports which are to be made by the otiier commiltces, before they decided on
the unfiiiislied business ofyesterda}'

—

(the term of service of the governor.) If
driven to vote upon this question now, he should be compelled to vote against
las judgment, and in favour of filling the blank with one year. He understood
that the committee on the appointing power were about to report in favour oi

giving tlie governor an appointing power, wliich he siioiild be unwilling to en-
trust to him if elected for more tiian one year. W hen the reports of the other
committees have been made, he might change his views.
Gen. Koot was opposed to this course. He wished to go on with the unfinish-

ed business of yesterday. It is said we must not determine the term for which
tlie governor shall be elected, until we determine the power to be delegated to

him. I think otherwise. The term of office should be fixed first, and the power
to be delegated, be determined afterwards. After some discussion about a point
of order, the question v/as about to be put—when
Mr. Van Burkn stated, that as allusion had been made to tlic probable re-

port of the committee on the appointing power, he would say, that tliat commit-
tee would probably report to-morrow.
The motion of Air. Sharpe was lost.

THE EXECUTIVE DEPARTMENT.
The Convention, on motion of Gex. Root, then resolved itself into a com-

mittee of the whole on the unlinished business of yesterday, (the rei^ort of the
executive committee^)—Mr. Radcliffin the chair.

Mr. Briggs ofSchoharie said, it was alleged against us by our sister states^

that we have in this state much commotion and electioneering. AVc generally
admit tliesc charges to be true, sir. The great object of this Convention was
to cunti-ive sonic scheme b}' which this commotion in our election might be
done away, sir. Mr. Briggs begged leave to offer his scheme. He would
have twelve senatorial districts—the senators to be elected annually. At the
same time he v.oulJ have the governor and lieutenant-governor chosen. The
people would in this manner become familiar with elections. His plans had
been suggested by some remarks, which fell from the Chief Justice the other
day. TlKit gentleman had said, that when he had ascertained that he was
elected a member of this body, he reflected within himself what was his duty.
Mr. B. believed that other gentlemen had entertained the same notions. He
put an example—suppose, sir, the chief justice was about to hold a circuit in
Schoharie—he should happen in company witli a gentleman from that county—
the conversation turned on tlie circuit—Well, says the man, we are about to
have ap important court held in our county—the duty is arduous, our jails are
lull of prisoners—the docket is tilled. Now, sir, in this case, would not the
chiefjustice suppose he was competent to discharge the high responsibilities of
his sttition, and v,-hat would he say to such a lecture, sir ? Would he not des-
pise the person, wlio siiould offer such suggestions. But if a friend on his elec-
tion here, had given him such advice, would he not have thanked him for it ?

Would he not on entering on this untried scene, when that faculty of the mind
called the imagination, would represent great difficulties—would he not be
pleased with such a caution and advice. In ordinary matters, sir, we go with
confidence, but in new and untrodden fields, the imagination operating upon
the understanding is apt to alarm us, sir, and we see difficulties that do not ex-
ist, sir. Hence I infer, sir, that the great question to himself was the result of
experience : but in truth there is no difficulty in passing on our business—it is

a matter of common sense. So it is with the people ; they do not need any
great advice—the imagination is to be thus worked up about elections—some
great dark project is afoot—the great circle for the election of a governor has
come round—the otlier side are hard at work, and we must beivare, that they
do not out-gen tral us—handbills are afloat—demagogue'^ are busv—but mnke

19
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the election annual, and all these squabbles and scuffles would have an end-
there would not be thousands of dollars spent to secure a mere annual electioii—they would not attempt to excite the public mind. Sir, who ought we to elect

for governor and officers ? ambitious politicians ? No : the modest man,—whd
heeps retired—who says to himself, if my country wants my services, let them
come and asls me for them. He would disdain this bribery and corruption-
be would only serve when his country wanted liis services, sir.

Gkn. Root, before tlie question was takea, would ask permission of the

conunitlee to call its attention' to some of tiie arguments offered yesterda}', by
tlie gentleman from Schoharie, (Mr. Sutherlaml,) in favour of filling the blank
with three years. The gentleman from Oneida, (Mr. N. Williams,) may charge
me with some neglect, if I do not notice his argument on tl)e same side, that

it was necessary for the digesting and' maturing of profound plans of policy.

If the term were annual, this profound wisdom will float on the surface, but iu

a triennial term, they would go to the bottom. [Mr. W. explained. IJe did

not say that triennial terms would make a man wise ; but if wise, it wouW en-

able him to exercise his wisdom for the public good.] Mr. Root continued.

1 1 is not material : we do not dilfer iiHicli, but the gentleman may not like the

dress in which 1 presented his idea, as well as his own. As to tlie wisdem of

the governor, tlie presumption of law is, however the fa«t be, that he is wise

after his election. Hemuetalsobe a discreet man, according to our present

constitution. The report of the committee, I believe, does not require discre-

tion in a governor. Ifet suppose the govcrnorV great plan is not wisely con-
ceived—must lie nevertheless have his three years to perfect it ? No, sir, let the

people judge of the wisdom of these plans. If they are good, the people will

re-elect and allow him to mature them. But the novelty of the arguments ad-

vanced by tlic gentleman from Scholiarie deserves attentioa. They deserve
attention as coming from the representative of the people of Schoharie ; that

county of solid farmers ; and as being so little in unison, as I believe, with the

sentiments of that people. One of the gentleman's arguments was, that th?
people have not Ciwnplained of the triennial term of the governor. But I think

they h;ivc complained. I have, indeed, seen no resolutions about it from Tam-
many-Hall, nor in tlic newspapers ; nor has the gentleman probably, in his pa-

lace among the pines and hemlocfe of Schoharie, heard any complaint. Bivt

among the yeomanry ofthe county which I have the honour to represent, it has

long been a matter of complaint, that a man opposed to the Avishcs of tlie ] e';plp*

should lord it over them. for three years. Another aigument was, tliat no govern-
or for a year would ever interpose his veto—he would not dare to oppose the

popula.p will, ajid, so the gentleman would set him above the popular frowns.

Sir, I would nob. If he should exercise his veto properly, the people will sus-

tain him, ami if not, I wwi'.d not give him an exemption from the consequence
of his error. Another argument was, that an annual governor, having the ap-

pointing power, would make appointments for the purpose of securing a re-

election. And is this possible ? Cana public man present himself to tlic peopk'

for their votes, a:nd s^y the appointments I made were for the purpose of secur-

ing my election ? Are the minds of men influenced by such motives ? Do the

virtuous yeomanry of Schoharie yield to such feelings ? I think not. They
would reject with indignation a compliment like this. But the right of un>
versal suffrage, it seems, is to cure all this evil—so that when vou alJow the frev

negroes of INew-York, taken; from the bushes and kitcheiis^ to vote for a gover-
nor, you will have a better governo'; than when he was the representative (U'

frecliolderi. But another argument is, that in one year you cr.nnot find youp
govepnorout—in three years you will ascertain his virtues—and that in three

years, the mas will be so tested, that unless he have conducted well, he will not

be re-elected. I am sorry the gentleman from Sehoharie did not find this out

before the last election. We then had triennial elections, ojul the people re-

elected the same caisdidate. But tlie gentleman, (Mr. Sutherland,) if he
had then found tliat this result was proper, mig^ht have had his feelings spared

tifiehigh rank which was assigned him in the organized and disciplined corps.

But, sir, to leave the gentleman from Schoharie—when you elect your chiei

E«is.istrate for one term, audyour asscrably for another, you have then lu'odc-
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parlniGHts iu opposition. Wc have seen it in 1800, in lf!13, M t and 'IG, and from

tlie communications which passed between the executive and tlie legislature

last year, a strang-er iniglit suppose some hostility existed between them ; and
without a spirit of prophecy, a similar s])irit of liostility may he predicted at

the next session of tlie legislature. This sort of hostility is not desirable—it is

not the sort of check contemplated by our g-ovcrnment. If the governor be
elected for two years, you should elect your assembly for two years also, and
they will go on harmoniously together. But who, in tliis Convention, w ill pro-

pose to have a house of assembly chosen for two years ?

Again. You have given the governor a veto wpon the acts of the legislature.

It may happen, that he and the legislature will differ in its exercise, and this

difference must be referred to the umpirage of the people. This is a strong

reason why the official term of the governor should be but one year ; that both

governor and the membefs of the legislature may be subjected at the same time

to the ordeal of public opinion,

Mr. Van Buren, before the question was taken, wished to explain the rea-

sons of the vote he should give. There are three distinct propositions before

this convention—one, for filling the blanks with one year—anotlier, with two

—

and a third, with three. He should consider each. One of the great objects

of this Convention, to which the people looked with so much solicitude, is the

hope that by the amendments which shall be adopted, party violence, in our
politics, will in a great measure be doneaway. It is not to be denied, that ve-

ry many of our own citizens, and those of other states, entertain an opinion, that

the source of our discord is i« tlie great favour and patronage of the governor
;

and they think this discord can only be allayed by making the governor a mere
nominal head—a creature of the legislature. Though he did not assent in its

extent to the propriety of this radical changr>, it would be unwise to neglect

what public sentiment has so distinctlj' pointed at. Yet we must not disguise to

ourselves the fact, that we have already augmented rather than diminished the

power of the executive. We have given him the exclusive veto by au immense
majority, and by the voices of the judiciary themselves, who formerly partook
of this power. We have also invested him with the power of pardoning, and
under these circumstances, he would have preferred waiting till wc know what
other power will be given to the governor, before we decided on this term.

The majority of this committee had decided otherwise ; and the vote he should

give on this question, would therefore be given under the expectation, that we
shall increase still more the power of the executive, by a vast increase to his

appointing i)ower. The branch in which tiiis power fonnerly resided has been
unequivocally condemned by the public opinion ; and there is no other hand,
in Avhich it could be safely trusted, except the executive. With this feeling,

then, he could not but think, that as we increase the power of the executive,

we should also increase the responsibility of the governor. We should bring*

him more frequently before the people. His conflicts, if any, will not be with
the legislature. He was rendered by the provision now proposed, utterly and
entirely independent of the legislature. Of the people he did not think he
should be rendered so independent. In the exercise of the veto, which will

only take place on important occasions, he will be supported, if he should have
acted manifestly for the public good. He had not experienced the evils of

triennial elections ; but as we had vastly increased the power of the governor,

a strong desire is manifested to abridge his term, and in this sentiment he con-
curred. But how abridge it? We wish the people to have an opportunity of

testing their governor's conduct, not by the feelings of temporary excitement,
but by that sober second thought, which is never wrong. Can that be effected

if you abridge the term to one year ? No, sir : it is necessary that his power
exist long- enough to survive that temporary excitement, which a measure of

public importance must occasion, and to enable the people to detect the fallacy

with which the acts of the government may be veiled as to their real motives.

Can a fair judgment of motives, or of the effect of measures, be made in a few
months ? No, sir—even a term longer than three years, must sometimes be ne-

cessarj' to enable us to judge of the effect of measures. But we must not go in-

to extremes, or wc shall arouse the jealousies of the people, in Tv*eakening the
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responsibility to them, of their public officers. Let us test the question by rea-
son. You have a state and population, whose concerns bear a strong- analojvy

to the interests of the Union. Can a governor, in a term of one year, nriake

himself acquainted with the interests, the wants, and condition of tliis great
state ? There was one remark he made with great deference—in all (he eastern
states, the tenure of the chief magistrate is for only one year ; and tlie majority
of this Convention have imbibed their notioiis under tlicse constilulions, and
naturalh' consider them wise. Others, who have lived under the constittilion

of this state, have preferred, as be had been accustomed to do, the tenure of
three years ; and he asked, if there was not soitjo respect, some comity due, to
those who have viewed this, among other provisions of our constitution, with
reverence. For these reasons he hoped the blank would be filled with two
rears.

The question was then taken by ayes and noes, on filling the blank v-itb three
years, a,]Kl decided in the negative, 89 to 30, as follows :

—

AYES.—Messrs. Bnel, Edwards, Fairlie, Hunter, Jauscn, ,Jay, Jones, Kent,
King, Lawrence, Munro, Nelson, Pauidirig, Piatt, J^iineiander, Kose,
Russell, \. Smith, I?. Smith, Spencer, I. Sutherland, Ten Eyck, Van Horne,
Van Ness, S. Van Rensselaer, Van Vcchten, Wheaton, E. Williams, N.
WilliaVns, Yates.—30.

NOES.—Messrs. Bacon, Baker, Barlow, Bcckwith, Biruseyc, Bowman,
Breese, Briggs, BrinkerhofT, Brooks, Burrouglis, Carjienter, Car^ er, Case,
Child, D.Clark, R. Clarke, Clyde, Collins, Cramer, Day, Dodge, Dubois, Du-
er, Dyckman, Eastwood, Fenton, Ferris, Fish, Frost, Hallock, Ilees, Hogc-
boom, Howe, Humphrey, Hunt, Hunting, Huntington, Hurd, Knowles, Lan-
sing, Letferts, A. Livingston, P. R. Livingston, M'Call, Moore, Park, Pike,
Porter, President, Price, Pumpelly, Reeve, Richards, Rockwell, Rogers, Root,
Rosebrugh, Ross, Russell, Sage, N. Sanford, R. Sandford, Schenck, Seamen,
Seely, Sharpe, Sheldon, Starkweather, Steele, D.Southerland, Swift,Tallmadge,
Taylor, Townlcy, Townscnd, Tripp, Tutlle, VanBuren, Van Fleet, Verbryck,
Ward, A. Webster, E. Web.ster, Weiidovcr, Wheeler, Woods, Woodward,
Woostcr.—89.

RIr. Hogf.boom. TliC question now is as to filling ilsc blank with two year?.
I have listened attentively to the reasons offered for continuing the governor in

office for three j'cars, but I have hoard none that satisfied me of its pro-
priety. The reasons o/fered by gentlemen fur three ycais, and for two years,
are precisely those which would induce me to vote for one year. The state of
Connecticut, we are told, is small, and can, for that reason, elect annual)}-. It

is not so in New-York. Connecticut, it is said, is like one fauiiiv. They see
all things in tlie same way, and are easily governed. Now, sir, if this family
be so easily governed, why bring tlie g-overnor so freq>K-ntlv to account. Tl)o
people ofNew- York are not so easily governed ; but the people are sovereign :

and it is made a question that we shall transfer this sovereignty. Since the altera-

tion of the time of holding the election, from spring (o fall, tlierc is time enou^'h
afforded to the people, to inquire into the acts of their public servants. 'J'lm

legislature generally adjourns in April ; and there will then bo six months for

the people to consider and pass upon tlicir acts. The inhabitants of New-York,
I acknowledge, are not so moral as those of ConnectifVif, and llie eastern
states generally. Why arc we not so mora! ? One reason, 1 think, is, thai the
people of New-York trust too much to their public servants. We are very im-
moral and deserving of puni:diment, but not at the hands of our servants. We
Jiave had punishment. Wc have had years of plenty,—a land oyci'fiou'ing vrith

milk and honey ; but wliilc the blessings of that Beneficent Bring, who rules
tlie universe, were pouring upon us, our servants have been ungrateful. AVo
have acted like tlio prodigal. AVehave wasted the i>aternal patrimony. We have
it in confession now fntm the president of this body, whose heart knows no
wrong, that the constituted authorities have been in the habit cf doing evil. W%^
have been increasing the power of the executive ; and wljcn wa give groat
power, we should create corresponding accountability. The elections to

the asscmblv aic annual : and
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election, we have a fair opportunity of testing the conduct of the members. So

let it be with the g'overnor. I believe more cloctioneering' violence is carried on

here, wiia oar tiienaial election, than in all the ten slates which elect their

governors annually. I therefore think that the g'overnor should be elected an-

imally. His principal public acts are done during- the session of the leg-islature,

and the people will have abundant time to judge him, as they do the members
ofassembly. Another reason is, the g-overnor is to have a veto on the acts of

the leg-islature,—a check we call it. This check on the people, if the g'overnor

is to be elected for two years,will be rather found a choak on the people,who are

told they must not speak of their g-ovcrnor for two years. We may think all

the wisdom of the state is concentrated here ; but I, for my part, don't think there

is a tenth part of it here. ^Ve must, therefore, act carefully. I shall vole for

one year.

Mr. Sharpe renewed Lis motion to rise and report. I am disposed to vote

for two years, or was, till what dropped from tlie chairman of the committee

on the appointinc: power, which leads to a belief that the governor is to be vest-

ed with a great portion of that power. In this case, let the gentlemen who are

in favour of electing- him annually, reserve their votes until knowledge is ob-

tained which will enable them to vote correctly. The people have called for

the destruction of the council of appointment ; and they expect the appointing

power to be returned to the counties.

Mr. Briggs. I am for an annual election of governor, sir, and that he
should have all the nominations of the great officers, sir. I am willing to trust

Iiim, sir. I am ready to vote, sir. Wc are prepared for the question, sir. Let
ns not rise and report, sir, but decide the question now, sir.

The motion to rise and report v.as lost.

Mr. p. E. IjIvingston. The committee will remember the views wliich I

expressed when I introduced my amendment to the report of the select com-
mittee relative to the qualified negative, and will then readily infer the vote

wliich I shall now give. I am rejoiced that the debate has been brought to a
narrow compass by the vote just taken upon filling the blank with three years.

The qHC&tion is now between one and two years ; and if the arguments I shall

now use, shall make the impression upon others, that they have upon me, the

vote will be for one year. In the course of my argument, I shall review the ju-

dicial decisions for many years, with mingled emotions of pleasure and pain. I

&M1 have occasion to notice what can only pass without censure, when it

passes without observation. The original framers of the constitution, in the

time of peril in which it was made, limited the period to three years. I have

I'.eard nothing but imaginary fears of popular violence alledgcd in justification

of a term of two years. But will any gentleman point out any such violence ?

And is there any one in it of a mind so limited, as not to recur to many acts of

viclence on the part of the executive. Review your government, and for forty

years you will find, that only five citizens have been employed as governors—

a

proof that when the citizens are satisfied, the governor is safe. Let us revert

to the government of tiie United States. When that great patriot, Washington,
left his earthly habitation, he bequeathed a legacy, wliich should he read as fre-

quently, as that good book which we all often read. He cautions you against a

perpetuity of power—Mr. Jefferson and Mr. Madison followed the example.

Why, then, in this great state, make long terms ? It is not to the effect on the

state alonC; but on the United States, that you are to look. On the union is the

i-enubiic planted, and by its separation can ambitious men onh^ hope to trample

on republican principle and libcrt}'. What are these checks and balances.

You cannot preserve the governor against tlie people—they are supreme. The
only check is the virtue and morality of the people. A corrupt people will not
choose virtuous governors, nor a moral people vicious ones. Much had been
said of frequency of elections, as tending by their excitements to produce dis-

cord and ruin. If these premises were true, we should extend the term. But
frequency of elections I want to see— it is attended with no additional expense.

The people assemble annually to choose representatives and senators, and the

same trouble would elect a governor.

1( is the duty of every m.au 1o give his vote, and if I could effect if, I would
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snake it felony, without benefit of clerg'y, to refuse to do so. Jn tlic ballot boxes
is our only safety. But we are told on the one liand, that the g-overnor will

do nothing—on the ot)ier, too much. He came to the government, certainly

not to hoard money, but from love of country and love of fame. Will he not,

then, bend his mind to tlie duties of his station at once ? You have now a gover-

nor, who holds our state against the public interest and public feeling—you
have in (his case a warning ; and is it not a subject of regret, that he cannot be

removed by an annual election. The people may by tricks be defi-auded of

their votes ; but the trick being discovered, the man employing it ruins himself

forever. At a great election recently pending, that for the presidency, your

own chief magistrate denounced the general government in terms, that, if true,

would render them unfit to be trusted again—and if that denunciation had been

true, those it aimed at were unworthy of any confidence. Have you not had

subordinate instances in your own state ? The comptroller was ordered to set-

tle an account with a public officer. He refused to execute it; and did the ex-

ecutive compel the performance of it? No—but the people sent you a council

of appointment to punish the unfaiUiful officer. And yet gentlemen want a chief

magistrate for two years, in tlie face of these recent facts. I want no project-

ing governor, who \\ ill probably be a very bad officer, and his plans might be
good or bad. The people are honest and grateful, and reward their faithful

servants.

There is another great principle of republicanism—rotation in office, which
is what we require. Moreover, principles, not men, are our standards. It is in

politics as in religion, the creed, and not the officiating minister, is the guide

of our conduct ; and though the individual be here to-day and there to-mor-

row, the creed remains the same. I cannot enter into the apprehension of some
of my friends—Massachusetts is little less populous than New-York, and yet

she elects annually. Arc we wiser than our brethren of the cast ? Are not their

institutions as wise, their laws as good, as ours? Yet their elections of gover-

nor are annual. The states which have adopted annua! governments were form-

ed during the war—were tlic sinews of the contest. The majority of this Con-
vention are the friends of democratic govei'nment, and they expect from us

such amendments to the constitution, as are in conformity to democratic prin-

ciples. It has been said that the people have not asked for an alteration of the

term of service of the governor ; but we have made other amendments not

called for by the people ; and the people have yet to pass on those amendments.
{?ir, I should have unwillingly been a candidate, but for the consoling reflection

(hat the people liave this power. They are wise and honest, and I hope we arc

all actuated by the same sincere motives.

Mr. I. Sutherland. In the remarks I have made I have only exercised a

duty which I deemed proper. I have no interest independent of that which wo
must all feel in the question under discussion ; and in stating, as I did plainly

and openly, my views to the committee, I thought I should have shielded my
motives from censure, and my arguments from reprehension. I think, notwith-

standing the attempts to produce a contrary effect, that I succeeded. I rer

tainly did not say that the governor sliould be placed beyond the control of the

deliberate voice of the people. No one can say that in a republican government,

there is any power above or equal to the voice of tlie people. But it was to

guard the governor against the effects of fcmpor.iry delusion, that I was in fa-

vour of a long term for the governor. The observations of the gcniieman from

Otsego, (Mr. Van Buren) show, that more than one year is necessary to (he ex-

ecutive. This state is destined to become a great maiuifacturing state ; and

plans of vast importance may be required to be digested by the governor. But,

sir, bcyoud the line of New-England, there is not a state in the union (hat elects

its governor annually by the j.'eople. In those states beyond that lino, ^^ here

the governors are elected annually, they are chosen by the legislatures; and

hence an inference may be fairly drawn, tliat the expressed will of the great

majority of the people of the union is, that an officer of so much importance

shall not become a source of annual popular excitement. Much has been sai»i

of the variety of character among tlie people composing the population of the

various states. There is much iuctice in these rcm:irk=!. There certainly i<;
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oTeat (liffet-ence, and a different organization of government is I'cquired here,

from what is necessary in New-Eng-land. As to the appointing power, as I un-

derstand it is proposed to amend it, I agree with the gentleman from New-
York, (Mr. Sharpe) that I never will consent to invest it in the governor. The
evil of our present condition has arisen from the abuse of this power, and the

people have unequivocally condemned it.—And when I voted for the term of

three years, I did it with a mental reservation that the executive should haVe

no control over tine appointing power.

Tlie observations of the gentleman from Delaware I did not fully hear. But
I understand he charged me with entertaining a contempt for the people. I

have indeed felt a cootempt for those who affect to be the exclusive friends of

the people, by pretending always to advocate their rights. But, sir, friend-

ship for tlie people, like that for an individual, is most likely to be known, whea
it is least loud in professions. I must say, however, that if in the exercise of

any duty here, I have been so unfortunate as to differ from the views of my
constituents, I must make their wishes subservient to my own conseieHce. la

the present case, however, I have no apprehension of such a result.

Gen. Root. The gentleman has said that he has been misrepresented. I

call on him, through you, sir, to say how, and by whom. I stated in my argu-

ment, that I spoke from recollection—not having taken any minutes of the

speech of the gentleman from Schoharie, (Mr. Sutherland) and would be glad

to be corrected, if I should make any more. Sir, I have made no misrepresen-

tations, and 1 treat the imputation of having done so with disdain.

Ma. Van Buren. Before the committee rise, I wish to make some explana-

tion in relation to a subject evidently a rerji delicate one—that of the appoint-

ing power. A misapprehension exists as to the intentions of the committee

upon that subject. There is no disposition to constitute the governor the sole

appointing power. There are fourteen thousand ofEces in this state, of which

it is proper to distribute as many as possible among the counties. But it must

occur to every sensible ma^, that there are some offices, such as the higher ju^

dicial ones, which must be subject to appointment. Upon the whole, I do not

doubt, that the report whea made, will meet with the approbation of the cowf
Riittee.

Mb. Buel. I do not rise, Mr. Chairman, in the expectation of enlightening

the committee on the questian now before them. Bnt as I feel bound to vote

diiibrently on this subject from my venerable colleague (Mr. Hogeboom) ; and

as the question is of great importance, I feel constrained to assign some of ths

reasons which will influence my vote.

I fully subscribe to the sentiments which several gentlemen have advanced,

respecting the limits which- we ouglit to prescribe for ourselves in amending the

constitution. We ought to propose such alterations in the constitution only, as

public opinion, well ascertained, demands, or experience has shown to be ne-

cessary. Before I came to this Convention, I liad not understood that an alte-

ration in the term of office of the chief magistrate was called for by public sen-

timent. I did not therefore suppose, that any alteration in this particular was
thouglit necessary. Accordingly I gave my vote on the last question, taken in

favour of continuing the term of office for three years.

The q-uestioa now ander consideration, is, whether the office shall be held

for twa years, or one.

In order ta come to a right conclusion on such a question, we must consider

what powers arc given to tlie governor, and what duties are required of him.

In examining our constitution, and that of other states, and of the United
States, we shall find that the duration of different offices usually bears some
proportion to the personal qualificattons expected in the officers, and the duties

which they are required to perform. What, Mr. Chairman, are the duties

which our constitution imposes on the governor, and what are the qualifications

whicli he is supposed to possess to enable him to discharge those duties with

fidelity and ability ?

In the first place, he is charged with the execution of the laws ; or, as the

constitution exjiresses it, " he is to take Care that the laws are faithfully exe-
cuted.'* This important trust casnuot be properly discha^-gcd, unless be is fa-
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miliarly acquainted with the laM's of the state. He must he thoroughly versed
in the whole body of the puhlic statutes. Such kitowledg-e is not attainable in

a few weeks, or a few months, but is the fruit of many years study and employ-
ment in the subordinate branches of the government. The same extensive ac-
quaintance vvith the statutes of the state is requisite, to enable him discreetly and
wisely to exercise the qualified veto on acts of the legislature which is now con-
ferred on him. When a bill is passed, altering the permanent laws ofthe state, the
governor cannot judge discreetly upon the propriety of giving or refusing his

assent to its passage, unless he has an accurate knowledge of the existing code.
One great object of giving this power to the governor, is to preserve the state

from the evils of a mutable legislation. It is also made the duty of the governor
to inform the legislature of the condition of the state, as far as respects the exe-
cutive department, and to recommend all such matters for their consideration
as shall appear to him to concern its good government^ wslfare, and prosperity.
This high and important part of his duty cannot be discharged, untess he pos-
sesses an extensive knowledge of the fiscal concerns and prosperity of the state ;

its resources, its geographical and statistical situation, and the progressive state
of its internal improvements. As commander in chief of the militia and army
of the state, the governor ought to be thoroughly acquainted with the situation
of the militia, its discipline and organization, and also with the state of its forti-

fications, arsenals, and munitions of war. It is made the duty of the governor,
on behalf of the state, to correspond with the general government, and witli

tlie governments of the several states. In discharging this duty, a knowledge
of our relations with the United States, and the several states, is presumed.
With the United States we often stand in the relation of debtor or creditor ; a
knowledge, therefore, of our situation in that and many other respects, arising
from our intimate connexion witii that government, is essential even in time of
peace ; and in time of war, the concerns of the two governments are still more
blended, and the connexion more important. With neighbouring states we
sometimes have important relations, arising from disputes about territory or ju-
risdiction ; and in one of the modes of altering the constitution of the United
States. It often becomes necessary, in order to compare the public sentiment
in different states, to enter into correspondence, of which the governor is tljo

proper organ.

These are menlioned as instances only, of the numerous relations wliich
must ever exist between this state and that of the general government, as well
as the governments of other states : And they shew the importance of having
a governor who is familiar with our political history, and understands our ex-
ternal interests. As the governor is also invested with the important power of
granting reprieves and pardons after conviction, it is of great importance that

he should exercise this power discreetly. He should be well acquainted witli

our criminal code, and penitentary system, and should be able to point out to

the legislature the state of the prisons, and the effect of that kind of punish-
ment, and tiie tneans of remedying the defects of the system. From this brief

ronsideration of the duties v/hich the constitution and laws require a governor
to perlbnn, it nuist be obvious, that the constitution supposes the chief magis-
trate to be a man of mature age and understanding, and of much practical poli-

tical experience. In general, he will be a man who has acquired th.e confidence
of tlie people, by the able and faithful discliarge of subordinate olhces in tht-

government. jMcn, from whom so mucli is required, and who possess such
qualifications as the constitution supposes, M'iU never be numerous; they are
not to be found in every town, nor in every county. Will men, thus endowed
and fitted for the office, bo as likely to accept of so high and responsible a trust,

if the term of office is cut down to a single year? Men qualified as the consti-

tution requires, will have a high sense of personal character and reputation.
Thegovcrnor of tiiis slate is personally responsiljle to the people for the dis-

charg-e of liishigh truMt. He cannot, like the rulers of the states and kii'.g-

domsof Europe, shelter himself under the advice of his counsellors.

Is it not then to be feared, if you limit the duration of fhe oiiice to a year,

Ihatyou will bring it into disrepute ? W' ill not your statesmen of greatest ex"-

perience, be likely to slum a place which may subject them to hasty animad-
versions, without giving (liom time to dcinonstrate the wisdom of th.eir adminis-
tration "
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One fear is barely sufficient to give a man, even of tlie best talonts, that

knovvledg-c of the details of tiie otliee which will C!Uil)lc him to administer tiie

.g-overnment with ability. His public acts must all undergo a severe scrutiny,

and very often they will be misrepresented by designing' men for the very pur-

pose of destroying- public confidence. Time would dissipate such misrepresent-

ations, and the people would judge dispassionately. The measures and policy

recommended by the g-overnor should be subjected to a fair trial.—The eon-

duct of tiie members of tlie assembly can be estimated by their votes during a
session. But the acts of the governor relate not merely to the period of the

session of the legislature—His duties in executing the laws, in dispensing par-

dons, and in various other ways, are constant and continued througli the year,

—other gentlemen have demonstrated the necessity of allowing a governor time

to test the measures and the policj' which he recommends, before a sentence

shall be passed on them by the people. I tiierefore forbear to enlarge on this

subject. But the utility of experience in an oliice, requiring the performance
of so many, and such important duties, must be a])parent. Wherefore is it that

_your own cozistitution, and that of the United States, affixes a longer term of

oflice in the senate than in tlie other branch of the legislature ? Is it not that

your senators may have the benefit of experience ; that ihey may become more
familiarly acquainted with the complicated business of the state, and thereby
ensure greater wisdom in your legislature ? Why do your judges in the highest

courts of law and equity hold their offices during good behaviour ? Is it not one
great reason that experience is of vast importance in the disciiarge of their high
trusts ? Surely the duties of a governor of this state require as high attainments
and demand as much experience as those of a senator—But as the abuse of

power in a governor might be more dangerous than in a senator, I admit the
soundness of that policy which affixes tiie lowest term of office that will proba-
bly insure its acceptance by men best qualified for it—and which will enable
them to discharge its duties with wisdom and lideiity. But it is said we iiave

already given new and important powers to the governor, and this is used as

an ai'gument for limiting the duration of his office to one jear. It is true we
have abolished the council of revision, and left the governor alone to exercise
the power which that council possessed. V/e have nlso extended the gover-
nor's power of pardoning to the case of murder. But it appears to me that wc
Lave increased his responsibility in a much greater degree tlian his power. In
Che council of revision Ik3 was in a great degree shielded from responsibility.

He was not called upon to vote unless the council were cqtially divided. If

the council rejected a bill improperly, little or no individual blame could gene-
rally be attached to the governor. If a majority of the highest judicial officers

of the state decided that a bill was unconstitutional, he could be silent and in-

cur no censure. He will now be alone responsible, both for rejecting bills im-
properly, and for approving those whicli oug-ht lobe rejected. In the exercise
of the pardoning power, in the case of murder, he is charged with a duty of
high responsibility and great delicacy. This surely is a trust of fearful respon-
sibility, and which few governors would desire to possess. It is supposed, also,

in the argument, that the governor will be entrusted with the power of nomi-
nating to office, and that the senate will have the power of confirming or reject-
ing.—The committee on tiie appointing power have not yet reported, and we
can only conjecture respecting the disposition of that power by the Convention.

As a member of that committee, however, I beg leave to state, that if I un-
derstand the sentiments of the majority, they will not report in favour of giv-
ing an extensive patronage to the executive in the bestowment of offices.

Their report will recommend the distribution of the power of appointment.
Some of the highest judicial offices, and some other general offices, they will

recommend to be filled by the governor and senate. Most of tlie county offi-

ces they will endeavour to have provision made tor in the counties. Will such
a limited patronage be an important addition to the powers of the executive ? I

hold that it will rather diminisii, than increase, his powei-.—He has now a con-
current right of nomination with the members of the council of appointment ;

and if they are equally divided, he has the casting vote; and this is a case
which has often occurred, and the power extend? to almost every office in tJje

20
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Etate*—but by the contemplated disposition of the appointing- power, he will bate
the right to nominafe only ; and this will probably he confined to a small num-
ber of offices; and, as those appointments will only be on his nomination, he
\vill be solely responsible for improper appointments. Indeed, if the alterations

made, or proposed, in the constitution, really increase the powers of the govern-

or, as they increase his responsibility in a much greater degree, and especially

as he will be held to the discharge of duties which require great knowledge and
experience, on his naked responsibility—it appears to me no argum.ent can be
firawu from these alteration in favour of cutting down the term of his office to

a year-

It has been urged that the political commotions by which this state has been
agitated for years past, have been i>roduced by the importance of the office of

governor, and it is supposed, that if the term of the otRce should be reduced, the

contest would be less violent. It is probable that in this case, as in many
others, the effect is not referred to the right cause. Some gentlemen think

that, as the election of a governor in the Aew-England states does not usually

produce so mvich excitement, this is to be attributed to the shorter duration of

the office in those states. But is it not as probable, that the higher degree of

excitement in this state, on such occasions, arises from the different state of

society ; from the mixed condition of our population ; from the great extent of

jOur territory ; the diversity of our interests in different sections of the state ;

and tlie higher importance of the office of governor in this great and populous

and powerful state.

The gentleman from Dutchess, (Mr. Livingston) contends that the term of

the governor's office ought to be reduced to one year, because the present

governor has abused the confidence of the people. But if this fact be conce-

ded, it appears to ine that the argument is not well founded. If an individual

holding any office, demeans himself improperly, it does not follow that the of-

fice which he fills for the time being, ought to be abolished, or the duration

of it lessened.—A judge may behave improperly, so may any officer in the

state. If the misconduct is such as to lay the foundation of an impeachment,

that is the remedy. I admit that a governor may so conduct as to render him
unworthy of public confidence, and yet not be the subject of impeachment.

But he will at no very distant period be judged by the people. The question

in this and similar cases, must be, whether the evils of an occasional abuse of

power, by a chief magistrate, are greater, and probably will continue to be

greater, than would arise from abridging the term of office so much as to de^

grade it. I should much fear that if the office of governor were reduced to a

wear's duration, it would often be filled by men of inferior capacity ; by men
who would be induced only by cupidity and the desire of distinction, to seek

for an office which those who have a high sense of character and responsibility,

would slum. Kotation in office is a genuine republican principle, which I

heartily approve of, and I hold it to be a correct maxim in our government, that

N tlie duration of every office sliould be as long as is requisite, to insure an able

and faithful discharge of its duties, and no longer.

Mr. Edwards. It was my misfortune, on the last motion, to vote with a

small minority of this respectable body. I do not regret that vote. When 1

came here, I came with a resolute determination to preserve every tittle ofthe

sound parts of the constitution. Tliis resolution I shall adhere to. Sir, 1 was
born in a land where the people are tought from their infancy to reverence the

institutions of their ancestors, that wisdom is the offspring of experience ; and

that nothing is more fallacious, more delusive, than the speculations of mau>

By these principles I have endeavoured to guide myself through life, and by

these principles I will now proceed to test ttie question before the Convention.

Sir, what are the evils Avhich the present term of the executive has pro-

duced ? I can point to none. How was this government administered during

the revolutionary war? Who then, as it were, "rode upon the whirlwind and

directed the storm P" The venerable George Clinton ; and he so administered

it, that his name will ever be revered by the people of this state. During the

late war, the government v,-as again administered by a chief magistrate who
held his office for three years, and who it will not be denied administered it tt>
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general satisfaction.' Docs not all this experience afford strong' evidence of the

utility of kecpinj^ the executive upon his present establishment ? Sir, the views

of (he g-entleinen who have advocated this limitation, seem to be limited to the

" piping- time of peace." If the expectation that peace is to endure fojever, is

not delusive, if tlie njiilennium has indeed commenced, then I will concede that

tl>ere is weight in the arg-uments of those g'entlemen. liut, sir, while man re-

mains as the history of the world has ever pourtrayed him, as ambitious, cruel,

and rapacious—while his breast continues to be stormed by ang-ry passions,

wars will come; and every wise man, in establishing- the form of government

for his country, will so foi-m it as to enable it to withstand the shock.

You must therefore have a g-overnor whose powers and whose term of service

will be such as to enable him lo meet the emerg-ency. The revolutionary war,

as well as the late war, have both shewn, that such is our peculiar local situa-

tion, that whenever the United States are involved in a war, we shall be in a

peculiar manner exposed to its depredations, and that this state must then put

in requisition its own resources for its defence. The experience of the late war
4ipon this subject, which is too recent to be forg-otten, has demonstrated, that

we have dealt out our power with so sparing- a hand to the general g-overnment,

that its arm is inadequate to the defence of every part of the country. Sir, it is

but seven years, this very month, since 1 was summoned to attend in this hall

as one of the repa-esentatives of the people, to provide for the defence of the

state. The languag-e which was then held out to the legislature was, that the}''

must pi/t in requisition the resources of the state for its defence, and rely upon
the geiieral g-overnment for remuneration at some future time—that the nation-

al treasur}' was exhausted, and that their forces were too feeble for the defence

of the countr}. At this time we were threatened with invasion upon both the

atlautic and lake frontiers, and twentv thousand of our militia were in the field.

These were then the sentiments of a decided majority of the Icg-islature, and
were in unison with the wishes of the people. The resources of the state were
accordingly put in requisition, and the measures adopted were of so decided and
so energetic a character, that they were attended with the most happy results.

And will it be contended that it is expedient to put the executive of this state

upon a one year establishment, when he may again be called upon to encounter
scenes like these ? What would become of all the plans for a campaig-n, all the
military arrang-ements, all the org-anizations, and tVie infinite multiplicity ofcon-
cerns, which must then necessarily eng-age his attention, provided he is cut
short in his career by an annual election. Would the patriotic Georg-e Clinton

hiave wielded, as effectually as he did, the power of this state, if his ofiice had
been kept dependent upon an annual election ? Perhaps he might ; but certain

we are, that the government, during both wars, was administered to the satis-

faction of the people—How it might be under the contemplated organization,

time alone can shew.

It will not be contended but that it is desirable that the government should

be stable in all its departments. In the organization of the legislative and judi-

cial departments, the requisite stability is provided for. Why, I would ask, is

this stability requisite only in these departments? Why is it not equally re-

quisite in the executive department ? Why is whatever relates to the execution
of your laws to be kept in an eternal state of fluctuation ?

But, sir, the experience of other states, and especially of Connecticut, is ap-
pealed to, to shew that there is no necessity for extending the governor's term
beyond one year. With respect to most of the states where this practice pre-

vails, such is their interior situation, that they have nothing to apprehend from
war—And as it respects Connecticut, their steady habits preserve them from
changes. The memory ofman extends but to one change of party in that state,

and that is of a recent date. Whoever is there elected governor, remains go-
vernor until the day of his death. The same stability characterizes all their

proceedings. But recently an old man died there who had been fifty-six times
elected a member of the legislature. If I was in Connectiout, I should as soon
think of proposing that the Dey of Algiers should be imported to govern them,
as to propose that their governor should be chosen for two years. The fact is,

they are so firmly knit and bound together, that whether their governor is cho-
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sen montlily or yearly, or whether their gfovcrnincnt assume one form or anothers,
Tlie result will be nearly tlic same. Yuu liiive all heard of the steady habits of
Connecticut, but who ever heard of the steady habits of the state ofNew-York ?

Their steady habiis is to keep in perpetaal tuiinoil, and to rush from one ex-
treme to another; and after they have accomplished one point, no son of Adanj.
can tell what the}' will drive at next. Let ns not, therefore, delude ourselves-
by relying- upon the experience of other states, and above all, of Connecticut.
The exjjerience oi'our own state and of our own people, oug-ht alone to govern-
VV are called upon to form a government for them, and not for a people essen-
tially ditfereut from them.

Sir, I came not here to flatter the people. I came liere to serve the people,
by a faithful devotion of my faculties, such as they are. to a subject whieh
most deeply concerns thern and their posterity. To- accomplish the end for

which we are sent, we must form a correct estimate of the character of this^

people. We hare heard much i^attery delt out to them; and who would im-
agine from what we have heard, but that tliey wore all wise, all honest, all, ali

hunourable men. Sir, this is all folly. It is not true, and the people know-
that it is not true. TliC truth of the matter is, that the people of this state are.

are like the people of other states. Some of them arc wise and some are fool-

iih
-; some honest and some are knaves. If the people are as they have beea

represented, how does it happen that yowr courts of justice are crowded with
law-suits, and jour state-prison so filled to overflowing, that it is necessary from
time to time, to disgorge their foul contents upon the community ? Sir, the,

Very existence of civil government is a libel upon the human race. It is-

enough for us to know, that there is in the people of thrs, as well as of other
states, a fund of good sense, of integrity, and of patriotism, which qualities

them in an eminent deg-ree for the enjoyment of a free government. And it is

our business so to organize the government, as that it will most effectually an-
swer the end for wliich it is established, and that is to protect the virtuous and
to punish the vicious ; to cast a rampart around the deserving, and to restrain
those ^vho will not respect the laws of God or man. We must take things as
we find them here. And I conjure the people from New-England not to be led
away by the example of their native stales, but to apply the experience of this

state to its iustitutious. vSo long as we lean upon the staff of experience, so
long we shall be preserved from wandering from tl>e true path. And if we ad-
ITere to this, we shall fuid no reason for changing the government of this state

in so fundamental a point as the duration of theotfice of the chief magistrate.
Sir, the science ofgovernment is above all sciences tife,raost complex and dif-

ficult to be well understood* No human genius ever yet arrived at a full and com-
plete comprehension of it. It is a si^bjoct upon whicli mankind have groped in

darkness from the creation. Let us not, then, venture upon the field of expe-
riment, but leave untouched all t'lose parts of the constitution which have worn,
well. By a change in a particular which may be deemed unimportant now,
we may in the lapse of time introduce e?ils of a most alarming character. IMon-
tesquieu lias furnished us with numerous cases where a change in the form of
government in a particular, which at the time appeared to be of small impor-
tance, in some instances changed the constitution, and in others overthrew the

government. Now, althougli [ do believe that nothing could deprive the peo-
ple of tliis country of their free governments, yet, by an imprcdent alteration,

we may iiit oiuce evils which will be extremely mischievous. Oi5this, this state

furnishes one memorable instance. The Convention of ISOf^ in their wisdom,
deemed it wise to take the appointing power from responsible, to and place it

in irresponsible Irands, and ihe evils produced by it have led us to the calling of

this Convention.
In support of the motion now under consideration, much stress has been laij

upon the enormous powers which it is contemplated to place in the hands of the

governor ; and the honourable gentleman from Otsego, (Mr. Van Buren,) ha*
taken it for granted, that a lan^e portion i}f tke appointing power must be lo(fged

in the executive. Sir, I sincerely hope and trust that it will not be so. I trust

that any proposition for vesting so much power in the executive, will meet with

^Ixe speedy and certain condiiinnation of lliis Convention ; as I am sure it wilt
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of a vast majority of the people of this state. The source of the evils of which
we comijlain, and which has iiiduccd to the calling of this Convention, is not to

be traced to the duration of the olhce of your chief luag-istrate, but to the enor-

mous accumulation of the appointing' power in irresponsibl* hands in Albany.
This, sir, is the grand fountain ofcorruption—whose streanis have poisoned the

pohlical integ-rity of the state. By the accumulation of tiiis powor, not in the

hands of the chief magistrate, but of those who, from time to time, !iave had the

addres-s to seize upon the appointing' power, you have repeatedly witnessed in-

stances of men, who have g-rown to a giant's size, and wielded the political pow-
er of the state with a giant's streng-th. The elevation which tlicy have obtain-

ed lias not been owing- to their disting-uished merits, but by drawing- to their aid

tlie support of every scoundrel in the state, who was willing to sell himself for an
olhce. Those men, sir, are as sng-acious as hounds, in seeking- out the sources

of power, and whom they zegularly find to be, not the chief mag-istrate, but some
excrescence upon the body poiitic—some ]>olitical fungus ; and by ascertaining-

his wishes, by sounding- his views, they are sure of accomplishing their views.

And, sir, pray what is the extent of this patronage in the hands of the appoint-

ing power ? There are now upwards of tv/elve thousand officers, civil and mili-

tary, in commission under it. The governor of this state has informed you that

the emoluments of these officers amouuted to a million of dollars a year. Now,
sir, what government can stand before such an influence as this in corrupt hands.

This has been the origin of all our evils. It is this evil which induced to the

calling of this Convention. And it is the remedy of this evil which the people

demand at our hands. And yet it is here alledged, that the greater part of this

power is to be transferred to the hands of the executive—that it is still to be

centered in Albany. As well might the people be required to send their harv-

est to Albany and" then come witli cap in hand and bended knee to buy back

bread for their families, as to depute to any man all their powers, and then to

beg back a portion of it for themselves.

And why, let me ask, is this power to be here centered ? "Why are not such

«f the ofiicers of the government, whose duties are confined to the counties and

towns, to be chosen by those who are about to be affected by their administra-

tion. Are not the people of the counties and towns fit to be trusted with the

power of making those appointments? If not, they are not fit for a republican

government. It' this be the fact, we may as well at once have done with repub-

licanism, and send to Europe for one of tlieir legitimates to rule over us. But,

sir, the county and town governments have ever been the soundest and best

parts of our political system. No complaint of their abusing their powers is

ever heard. The supervisors of the towns are universally spoken of, as being

as respectable a body of men as there is in the state. The assessors and over-

seers of the poor are also highly respectable. These privileges have been en-

joyed by the towns for half a century. How, then, can it be pretended, that

they are Hot competent to the election of suitable men for justices of the peace,

and other county ofiicers.

I know, sir, that the language which I hold upon the subject ofleaving the

term of the executive untouched, and upon the subject of the veto, may be re-

presented as aristocratical, and that weak minds may be made to believe it.

But such representations will not impede me in my course. We shall see in the

end who is willing to confide power in the people. The arguments in support

of the veto are before tlie people, and they -will judge for themselves. This

power, together with the power of pardoning, are urged as reasons why the

term of the executive should be shortened. And pray, what is the amount ot

this enviable privilege of imposing a veto upon laws ? I have been present, m
several instances, when laws have been returned by the council of revision ;

aod I never knew an instance when it did not produce a high degree of irrita-

tion in the legislature. Tliis privilege of a veto, in the hands of the executive,

is nothing more than the privilege of bringing a hornet's nest about his ears.

Mr. Edwanls tlicn proceeded to shew, that the veto, as it now stood, and the

pardoning power as he wished to place it, would place the executive upon a

footing much less advantageous for the accumulation and abuse of power, than
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he was heretofore. ITc expressed his regret that, by some side wind, tlie re-

port of the committee, requiring the governor to report to the legislature the

reasons for all the pardons which he might grant, had been stricken out ; and

announced his determination to move that it should be restored. He then pro-

ceeded to remark, that wherever he confided power, he would insist upon its

being accompanied with a strict and rigid responsibility. That he would abolish

all councils which act in secret, and put the governor upon such a footing, that

in the discharge of his duty he should be exposed to the full gaze of the people.

He said, that he should forbear touching upon those branches of the subject

which had been so ably discussed by Messrs. Sutherland and Buel. He then

proceeded to consider what would be the future destinies of the state, as it re-

spected the number and character of its population, the variety and importance

of its concerns, the increase of pauperism, kc. &c. and what events might ensue,

which would require the vigorous interposition of the executive arm. The pre-

sent he considered as the age which our posterity would recur to as an age of

primitive simplicity, so far as relates to our republican institutions. Pauperism

(he observed) is rapidly increasing, and will increase, in a proportion vastly ex-

ceeding the increase of the population of the country. Men, who are desperate-

ly poor, are easily wrought upon. We have never yet known, in this country,

what it waste have a civil war. Yet, in the course of time, one portion of the

community may be placed in hostile array against the other. He then pro-

ceeded to shev,r, that posterity might, in that event, be inconvenienced by fre-

quent elections, and expressed his hope, even if we should experience some

little inconvenience from the present term of tlie executive, that we would, not-

withstanding, suffer it to remain^ out of regard to posterity, and reverence for

the institutions of the state. As the time for adjourning had arrived, he said,

he would close his remarks with expressing his earnest desire, that tliey would

content themselves with correcting what they found to be pernicious, and

would leave the rest untouched. If they went upon the plan of overhauling

every branch of the government, without respect to beneficial effects which
experience had shewn to attend them, and should go upon a course of experi-

ments, they would soon find themselves, as it were, adrift upon a wide sea,

without rudder or compass. If, (said he,) on the other hand, we only correct

what is amiss, we cannot go wide astray ; and we shall tlicn meet with the ap-

probation of our constituents, and the blessings of posterit}'.

The question on filling the blank with two years, was then taken by ayes

and noes, and carried in the affirmative, 61 to 59, as follows
;

AYES—Messrs. Bacon, Beckwith, Breese, Brinkerhoff, Buel, Carpenter."

Child, D. Clark, Dubois, Duer, Dyckman, Edwards, Fairlie, Fish, Hees, Huu-
ter, Huntington, Hurd, Jansen, Jay, Jones, Kent, King, Lawrence, LefTerts,

Munro, Nelson, Paulding, Piatt, Porter, Pumpelly, Rhinelander, Pogers, Rose.

Ross, Russell, Sag-e, Sanders, N. Sanford, Seely, Sharpe, I. Smith, R. Smith,

Spencer, Stagg, Steele, I. Sutherland, Ten Eyck, Tuttle, Van Burcn, Van
Home, S. Van Rensselaer, Van Vechten, Verbryck, A. Webster, Wcndover,
Wheaton, E. WiUiams, N. Williams, Woodward, Yates—61.

NOES—Messrs. Baker, Barlow, Birdseye, Bowman, Briggs, Brooks, Bur-
roughs, Carver, Case, R. Clark, Clyde, Collins, Cramer, Day, Dodge, East-

wood, Fenton, Ferris, Frost, Hallock, Hogeboom, Howe, Humphrey, Hunt,
Hunting, Knowles, Lansing, A. Livingston, P. R. Livingston, M'Call, Moore,
Park, Pike, President, Price, Reeve, Richards, Rockwell, Root, Rosebrugli,

R. Sandford, Sctienck, Seaman, Slieldon, Starkweather, D. Sutherland, Tail-

madge, Taylor, Townley, Townsend, Tripp, Van Fleet, Van Ness, Ward, E,
Webster, VVheeler, Woods, Wooster—59.

Tlie committee then rose and reported the amendment of the constitutiou

relative to the executive department, and the Convention adjourned.
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FRIDAY, SEPTEMBER 14, \Q%l—(?. o'clock, A. M.)

At a meeting of the Convention, assembled by the special convocation of the

IPresident, he announced to them the unpleasant intellig-ence of the sudden

death of one of the members, Mr. Jansen, of Ulster, and mentioned that in the

recess he had taken upon himself the appointment of a committee, consisting

of the surviving colleagues of the deceased, Messrs. Clarke, Hunter, and Du-
bois, together with Messrs. Wendover and Duer, to make arrangements for

the funeral.

The following resolutions were then adopted by the Convention :

Resolved, That the members and officers of this Convention, as a mark of re-

pect to the deceased, accompany tlie corpse lo the steam-boat.

Resolved, Thai tlie members and officers of this Convention wear crape for the

remainder ot the session.

Mr. Hunter, from the committee appointed to make arrangements for the

funeral of the Hon. He>ry Jansen, deceased, reported, that as it had been

determined, by the friends of the deceased, to take liis body to his late place of

residence in the county of Ulster, the committee had agreed to the following

order of procession, to accompany the corpse to the steam-boat, to wit :

—

1. The Chaplains to the Convention.

2. The corpse and pall bearers.

3. The relatives of the deceased.

4. The committee of arrangement, and boarders in the same family with the

deceased, as mourners.

5. The physicians.

6. The President and Secretaries of the Convention, preceded by the ser-

geants at arms.

7. Members of tl^e Convention, two and two.

8. Governor and Lieutenant-Governor.

9. Judges of the supreme court.

10. Mayor and corporation of the city bf Albany.

11. Other public officers.

12. Citizens of Albany and strangers.

13. The door-keepers of the Convention.

The President then left the chair, and the members v/ere invested v/ith the

badges of mourning, and at 9 o'clock, formed in procession in front of the capi-

tol, and escorted the corpse to the steam-boat, on board of which it was em-
barked for Kingston, the residence of the deceased. At the boat religious ex-

ercises of admonition and prayer were performed by the Rev. Dr. Chester, in

presence of a numerous concourse of the members and citizens. Messrs. Van
Vcchten, Gen. Root, Fairlie, Van Home, Dubois, and Hunter, acted as pall

bearers ; and the corpse was preceded by the reverend clergy of the city, offi-

ciating as chaplains to the Convention.

Having returned to the capitol, at 10 o'clock the President resumed the

chair ; and
On motion of Gen. Root, the Convention adjourned over to Monday next

J\IOjYDAY, SEPTEMBER 17, 1821.

"The President took the chair at the usual hour, and after prayers by the

Rev. Dr. Gumming, the journals of Friday last were read and approved.

Mr. Van Buren, from the committee on so much of the constitution as re-

lates to the power of appointment to office, and the tenure thereof, reported,

that in the opinion of the committee, thei following amendments of the consti-

t*ition ought to be made, viz r
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MILITIA. OFFICERS.

llesolvecl, Thai the council of appoiiitmcni, as establislied by tlie existing con.
stitulidn, oui>^ht to be ab;)risliecl.

Resolved, That appointments and selections for offices in the nnilitia, ougiit to

be diiected by tlie constitution to be made in the manner following, viz,

1st. Captains and subalterns by the written votes of the members of tl-eir re-

spective companies ; and non-commissioned officers to be appointed by captains.

2d. Field officers of regiments by the written votes of the commissioned offi-

cers of the respective regiments,

3d. Mtijor-generals, brigadier-generals and commanding officers of regiments,

to apponi the staff officers of their respective divisions, brigades, and regiments.

4th. Tlie governor, no nominate, and by and with the advice and consent of tb.e

senate, to appoint all major generals, brigadier-generals, and adjutant-general.

5th. Tliat it should be made the duty of the legislature to direct by law the

time and manner of electing militia officers, and of certifying the officers elect-

ed, to the governor.

6th. That the constitution ought to provide that in case tlie electors of cap-
tains, subalterns, or field officers of regiments, shall neglect or refuse to make
such election, after being notified according to law, the governor shall appoint
suitable persons ;o fill the vacancies thus occasioned.

Zih That all commissioned officers of militia be commissioned by the gover-

nor, and that he dciermme their rank.

8ih. That the governor shall liave power to fill up all vacancies in militia offi-

ce:'s, the appuiniment of which is vested in the governor and sena'e, happening du-
ring t!ie recess of the senate, by granting commissions which shall expire at the

end of the next session of the legislatui'e.

9i\'-. That no officer, tluly commissioned to command in the militia, shall be re-

moved from his office, but by tlie se ate on the recommendation of the governor,

stating the grounds on which such removal is recommended, or by the decision

of a court martial pursuant to law.

lOtli. Tiiat the commissions of ;he present officers of 'he militia be no otherwise
aftcded by these amendments tlian to subject those holding them, to removal in

the manner above provided.
lltb. That in case the mode of election and appoin'ir.ent of militia officers now

directed, shall not after a full and fair experiment be found conducive to the im-
pi-oveinent of the militia, it sh-ali be la viul for the legislature to abolish the suine,

and to f)rovlde by law for tiieir appointment and removal : Provided two thirds^

<if I lie me m.bers present in each house shall concur thereii'..

CIVIL OFFICERS.

Resolved, that instead of the mode now provided fir, the appointment of ci-

vil officers, tlie constitution ought to be so amended as to direct their election

arid appointment in the manner following :

Isl. The secretary of state, comptroller, treasurer, surveyor-general, and
commissary-general, to be appoi'ited a^^ follows, to wit : The senate and assem-
bly shall each openly nominate one person for the said offices respectively, after

v.lncii nomiiiations they shall meet together, and if on comparing tiieir respec-
tive i.ominaiions they sluvU be found to agree, the person so de.signated shall be
so appointed to the office for which he is nominaied,—if they disagree, the ap-
pointment shall be made by the joint bailoi of the senators and members of as-

sembly, so met together as af )rcsaid.

2d. That tlie governor .shall nominate, and, by and with the advice and con-
sent of the senate, shall appoint the attorney-general, sheriffs, and all judicial of-

ficers, except justices of tiie peace.
3d. That tlie clerks of courts including county clerks, be appointed by the

courts of which lliey respectively are clerks ; and district attorneys by the courts
of common pleas.

4ih. That the mayors and clerks of all the cities in this state, except the

city of New-York, be ap|ioined by the common councils of the said respective

cities.

5th. Tjiat there shall be elected in every town in this state by the persons
qiiul fied to vote fo'.' members of t!ie legislature, so many justices of the peace
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as llie laglslature may direct, not exceedins^ four in any lown. That every person

so elected a justice of the peace may iiold his office f jr fjur years, udess re-noveJ

by the county court or court of common pleas, for causes particularly assi.^ned by

the judjjes of the said court. And that no justice of the peace shall be so re-

moved until notice is given him of the charijes made against him, and an oppor-

tunity afforded him of being heard in his defence.

6th. Tliat all officers under the authority of the government of this state in

the city of New-York, whose appointment is nut vested in the common council of

said city, or in the governor, by and witii the advice and consent of the senate,

shall be appointed in the following manner, to wit : The inhabitants of the re-

fpective wards of tliat city, qualified to vote for members of the legislature, shall

elect one person in eacii of the said wards, and the persons so elected shall con-

stitute a board of electors for the appointment and removal of all such officers

—

That immediately after they shall be assembled in consequence of the first election,

ttiey shall be divided as equally as may be into three classes—The seats of the

electors of the first class shallbe vacated at the expiration of the first year ; of

the second class at the expiration of the second year, and of the third class at the

expiration of tlie third year ; so that one third may be chosen every year ; and if

vacancies happen by resignation or otherwise, they shall be supplied by the wards

in whicli they happen, in the manner above mentioned—And that no such elector

shall be eligible to any office within their gift, during the time for which he shall

be elected.

7\.h. That all the officers which are at present elected by the people, continue

to be so elected ; and all other officers wliose appointment is not provided for by

this constiuition, and who are not included in the resolution relative to the city of

New-York, and all officers who may be hereafter created by law, may be elected

by the people, or appointed as the legislature may from time to time by law direct,

iiad in such manner as they shall direct.

TEXURli OF OFFICE.

Ileso!v^d, Tliat the tenure of the offices herein after named be as follows :

1. Treasurer to be chosen annually.

2. Secretary of state, comptroller, surveyor and commissary general, to hold

during the pleasure of ilie legislature—removable by concurrent resolution.

3. Sheriffs to be appointed annually, ineligible after four years, and to hold no

«tncr office at the same time.

4. Judges of the courts of common pleas (except the first judge) and surro-

ga es to be appointed for five years, removable by the senate on the recommen-

<!;i'ion of the governor, stating the grounds on which such removal is recommend-

e.l.

5. Attorney general to hold his officee during the pleasure of the governor and

senate, removable by the latter on the recommendation of the former.

6. R.'coiders of cities by the same tenure, except that the recommendation of re-

movHl shall state the grounds.

7. Mayors of cities to he appointed annually.

8. Clerks of courts and district attornies to hold during tlie pleasure of the

Ci)urls I'ppointiiig tlieni.

SoHKDULK (if the number of officers in the state iiolding their commission un-

der the council of appomtnieni as at present orgimized, and sliowing also the

number and nature of the officers wiiich will be appointed by the governor and
Senate, if the system, iecommt.nded by the committee, be adopted.

Civil appointments under the council of appointment.

There are 52 counties in the state, and 639 towns, (allowing the wards in cities

to be equal to towns)
Oiie chancellor, five judges of the supreme court, and one judge of the

court of probate amounted to, 7
First judge and four other judges in each county, amounted to, 260

Four jusuces in each town,
_

2556
One cierk, one surrogate, and one sheriff to each county, 156

Auctioneers in the state 316
Cjror.ers in the state, 530

Ol
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Masters in chancery, *510
Public notaries, 307
Inspectors of turnpike roads, 70
District attornies, 52
Con^missioners to acknowledge deeds, &c. 1136
Examiners in chancery, 25
Inspectors of beefand pork, and all other inspectors for commercial or mer-

cantile purposes, 312
Other officers not particularized, 326

Total, 6563
• Some of the masters in chancery not being counsellors at Zavs^ cannot act.

MILITARY APPOINTMENTS.
Officers in 25 divisions, 206

" 52 brigades, 312
" 237 regiments—fro/; 1896
" Li7ie, 5346
" 26 battalions—sm^; 104
" 2/JHe, 416

Total 8287
RECAPITULATION.

Civil officers 6663
Military, 8287

Total, 14,943

If the system recommended by the committee be adopted •, out of the 14,943
appointments now made by the council of appointment, the following only will

be made by the general appointing power, viz.

MIUTARY.
Major generals, 25
Brigadier generals, 52
Adjuiant generals, I—7S

CIVIL.
First judge, and judges of caunties, 260
Surrogates and sherifi's, ltj4

Recorders of cities, 4
Chancellor, judges of the supreme court, and judge of probata 7—375

Total, 453

[Mr. Van Buren, in making the foregoing report, stated that a difference

of opinion existed among the members of the committee with respect to some
of its provisions ; and that a particular provision, limited to the city of New-
York, had been introduced at the unanimous request of tho delegates repre-

senting that eity.]

The report was committed to a committee of the whole house, and orderetl

to be printed.

THE EXECUTIVE DEPARTMEAT.
Gen. Root understood the chairman of the committee of the whole, on the

executive department to have reported tliat various amendments hail been
gone through, and that he was not instructed to ask leave to sit again. He
therefore thought tlie proper course would be to refer the report back to tiic

committee of the whole, in order that they might make a perfect report, and
he made a motion to that effect. After some discussion on the point of order
between the president, Messrs. Spencer, I^adcliff, and Root, it was moved by-

Mr. Spencer, that in consequence of tiie thinness of the house, the considera-

tion of this report be deferred until to-morrow.
Gen. Rooj wished business to be done in order. He only desired to see the

report of the chairman of the cotninittee of the whole ou tho executive depart-

meut referred back to that comtnitteo, for tho sake of order. He should thea
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concur in the motion of the gentleman from Albany, that the Conventioa

should not go into consideration of this report to-day. Mr. Root's motion was

then put and carried.

THE BILL OF RIGHTS.
Mr. Sharpk then moved that the house go into committee of the whole, on

the report of the committee on the bill of rights—which was acceded to, and

Mr. Yates V7as called to the chair, and read the bill of rights as reported by the

committee—when the chairman being called on for an explanation of the views

o( the committee,

Mr. vSharpe stated, that the committee had taken up the bills of rights of

other states, of the United States, and of our own state, and compressed the

whole into tlie nine articles read—but other gentlemen may think other provi-

sions important andean add them. A bill of rights setting forth the fundamental

provisions of our government, has always been held sacred, and I have seen, as

other gentlemen familiar with legislation must have seen, the utility of this bill

of rights, which serves as a standard, easily referred to on all constitutional

questions : one calculated to restrain useless and improvident legislation.

Chief Justice Spencer thought much of the bill of rights redundant—per-

liaps, indeed, where rights are so well understood as in this country, it is use-

less to have any bill setting them forth—yet upon the whole it was deemed

proper to keep before the eyes of the legislature a brief and paramount decla-

ration of rights beyond which they cannot go. There was one part of this bill

of rights which lie thought, however, quite useless, that restraining from cruel

and unnecessary punishments—now no punishment can be inflicted but by

law—and if the legislature pass laws inflicting punishment, the punishment

whatever it be, will not be considered by them as cruel. There are provisions

in other constitutions and bills of rights withholding all power not granted ; and

negating the right of passing certain laws. Such as for example, that no law

shall be passed making any thing but gold and silver a tender, and others—but

we have thought it unnecessary to add these provisions—gentlemen thinking

differently can propose their amendments.

The question was then taken on the first clause, and carried unanimously.

The second clause was then read, and
Chief Justice Spencer explained the motives %vhich had induced the com-

mittee to except, from the necessity of presentment by the grand jury, certain

cases, and principally that of petit larceny, which requires speedy punish-

ment, and which it would be too vexatious, and productive of too much delay,

to subject to the form of indictments by a grand jury.

Mr. Radclife wished the question taken on the first paragraph of the first

clause, terminating at the words grand jury.

Gen. Root wished information on the extent of the term of "breach of

the peace." He had known persons put to trial against their will, without

jury, clearly against the constitution of this state, and of the United States

—

persons who cannot, or will not give bail, are subject to this summary proceed-

ing, which has been winked at because it is summary. But breaches of the

peace may be very extensive—the sending of a challenge is a breach of the

peace. Now is it intended to be provided, that three justices may take up and

try a man for sending or accepting a challenge—there are other breaches of

the peace of a high nature—a riot, for the commission of high treason or a fe-

lony, when the crime is not perpetrated, is still a breach of the peace, but

ouglit surely to be tried on the presentment of a grand jury.

Mr. Buel moved to strike out the words " cases of petit larceny and breach-

es of the peace." We are taking away the benefit of jury to an extent un-

known in other parts of the United States; and the mode of trial which is sub-

stituted for it, is not productive of good ; it wants solemnity. A person accus-

ed of petit larceny, is subjected to a summary trial and conviction before three

justices—without the power of appealing; a traveller, at a distance from his

friends, maybe accused, tried, and punished, without the power of giving baij,

or appeahng against his sentence. A conviction for petit larceny not only is

punished, as a specific offence, but renders the person subjected to it infamous,

and incapable of future credibility as a witness, ajid this without tiie interrcH-

1 ion of ajiirr.
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The Chief Justice stated, the chief object of the committee in reporting-

these provisions was, to remove the doubt Avliich had been heretofore expressed,

of the constitutionality of this mode of proceeding. There are inconveniences
which the gentleman last up has stated in these provisions ; but we do not find

upon the whole, that the practice they are meant to sanction, has been abused,

and there would be great inconveniences and expense attendant on any other
course. As to the breaches of the peace, of the nature spoken of by the gen-
tleman from Delaware, the greater offence merges the lesser one ; and after all,

it is left to the legislature, to decide what are considered exceptions within the

meaning of the clause. Mr. Spencer dilated upon the delay and expenses at-

tendant on any other course.

Mr. Radcliff stated, that no provision, with respect to petit larceny, was
intended to be intioduced into our constitution. It existed before the actual

constitution was formed under the old colonial government. As to the cases of

assault and battery, it may, perhaps be advantageously added, " provided they

be unaccompanied by any other offence in intent." A sending of a challenge

is not a breach of the peace. The legislature is left to determine what these

offences are, and this seems the best course. I hope the motion to strike out
will not prevail.

Mr. Sharps. More time was spent by the committee on the proposition

now wished to be expunged, than on any other. It was doubted whether this

summary mode of punishment was constitutional, but the increase of slight of-

fences was so great a& to render it highly expedient. In the city of New-York,
suchasummaiy mode is indispensable. Sir, look at the numerous offences

wliich crowd our courts ;
juiois and witnesses are now kept monthly from their

business, in order to convict a man for stealiiig a pair of shoes, and taken with

the shoes iu his hands. Sir, if this system continue, petty offences will go un-

punished; reputable citizens will not lose tlieir time to prosecute thein. The
provisions inserted were merely to provide agiiiust this evil.

Chanckllor Kent wished to know what was meant by the third article ;

was the guarantee of a trial by jury there referred to, to extend to the excep-

tions of the second clause .''

Mr. Dod(;k M'ished, iu seconding the motion of the gentleman from Bensse-

laer, to call the attention of the committee to that part of the constitution of the

United Stales which requires, that no person shall be convicted of any infamous

crime, exccjit on the presentment of a grand jury. Be?;ides, it is now proposed

to disfranchise tliose who may have been convicted of infamous crimes. The

abuses of our present law are shocking. And those who have seen its opera-

tion will pause before they sanction the clause now proposed. The justices too

often have interest or prejudices against tlie accused. Besides, criminals are

often convicted more, th:in twice of petit larceny. If these convictions had

been before the Supreme Court, the second offence would be punished by sen-

tence to the state prison : now they are only slightly puni->hed, however fre-

quently they may have been tried. The proceedings, moreover, of a bar-room,

court of justice, want solemnity. The promiscuous crowd of criminals, jurors,

and witnesses, and the want of"dignity of all the proceedings, render them of lit-

tle avail, and make no lasting impressions.

The Chikf Justice explained^ that he considered the language cf the

tliird section as controlled by the exceptions of the second.

Col. YoU-NG hoped the motion to strike out would not prevail. lie thoug'nt

the provision of the consfitufion of the United States, requiring the interposiliuu

of a grand jury, would apply only to offences against the United States ; and

that it should not be construed to interfere with the details of the state govern-

ment. Why, sir, what would result from striking out tliis clause ? every va-

gabond who roams tliroughthe state, perhaps a deserter from Canada, and com-

nits a trifUiug offence, must hi taken up ; the county must support him, some-

tJ:nes three months, before a grand jury meets, at the cost of tifty or sixty dol-

lars to the county, when tlie article stolen may not be worth half a dollar. This

is punishing the innocent for the guilty : and making the county pay for the

C! imes of a vagabond. If he can give bail, he is now entitled to liberation or

r»ve?eiitincnt by a grand jury ; but if he cauaot. or will not give bail, mupt th-*
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state be at (he expense of keeping him. The gcntlemr<.n from Montgomery

(Mr. Dodge,) says, frequent convictions are now made for the same otfence.

{?ir, tlie legislature can remedy tliis, and if the present law be onerous they

will alter it.

]Mr. BrRRouGHs stated, that the provision sought to be stricken out v. as not

onlv founded in economy but mercy ; otherwise, a man unable to give bail

would be obliged to remain in prison six or nine months, when, if convicted of

the oifence v/ith which be may be charged, his sentence at the utmost niight

not be imprisonment for more than one month. This will, I hope, weigh with

tlie eom.mittee.

Mr. Buel stated that the alternative might be given to the criminal, of be-

ing speedily tried or of remaining in prison till a grand jury were assembled.

—

Economy Tlike, and I wish to see it observed in all our government. E ut eco-

nomj' in the administration of justice is not always productive of benefit.—It

would go more to suppress crime, that the criminal should be solemnly indict-

ed, tried, aiid if guilty, convicted, by a court of dignity and solenm demeanour,

than that he should be speedily punished in the summary mode proposed—Eco-

nomy would thus be obtained by tlie diminution of criminals, rather than by the

summar}' and cheap mode of punishing.

The Chancellor wir.hed to retain the clause, otherwise the delay in the

city of New-York especially, would be so great that small offences would pass

unpunished.—The rem.edy would be worse than the evil. The gi-and jury can-

not here attend to small cases—There is not a state in the Union which re-

quires thepreL-entment of a grand jury for petit larceny. In the city of New-
York, this provision would be intolerable, and the chairman of the committee,

has not painted in half its extent, the magnitude of the evil to them, if the

clause proposed should be stricken out.

Ma.BiRrsEYK cor currcd in the necessity of the provisions proposed to be

stricken out ; but thought the phraseology not appropriate: under the term,

breaches of the peace, vagrants and beggars would not be included: besides,

under the statute now existing, the criminal is left to select the tribunal by

which he is to be punished.

Mr. Yan Buren hoped the provisions would not be stricken out : tiic only

Bolid objection would be tlieir unconstitutionality, but he thought this objection

unfounded. Mr. Van Buren then read the article from the constitutiojj of the

United States which was supposed to bear on the question which is found in the

article regulating the judiciary of the United States ; and which, he contended,

was solely applicable to the judiciary of the United States, and to offences com-

mitted against them.

The question, on Mr. Buel's motion to strike out, was then taken, and lost.

Mr. Radcliff wished to know why the expression of life or limb was re-

tained.—Mr. Spencer said, the clause was taken from the amendments to the

constitution of the United States ; though it was not expected that the legisla-

ture would ever pass laws dismembering a criminal. The expression was rather

now retained to designate the oftenee for which this mode of punishment was

formerly enjoined, than as an expression of any punishment that ought other-

wise to have been inflicted.

Mr. r;adcliff concurred in the explanation given by the gentleman from Al-

bany, but still thought the expression unseemly, and therefore wished a differ-

ent mode of expression, and moved the following substitute :—After the word
subject, insert, in cases of felony, after a fair trial, to be put in jeopardy a second

time for the same offence; and strike out, from the word subject, to the ATord

linib, inclusive.

Col. Young wished the words life and limb left out.

Chief Justice Spencer hopfid the amendment of the gentleman from New-
York wotdd not prevail ; it was too general. Id a-late cause, a trial was had

in New-York for manslaughter: the trial lasted several days, and almost a

quarter of an hour before the time at which the court must adjourn, the jury

came into court, and stated the impossibility of their agreeing, and they were
discharged. Upon argument before the supreme court it was decided, with

reference to tlie particular circumstances of the case, that a new trial should
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be had ; but it would be very dang-erous to invest the court generally with the

power of deciding, as the amendment moved by the gentleman from New-York

would have the effect of doing, upon the fairness or fullness of the trial.

Mk. President hoped the amendment would not prevail. The provision

has not been construed to extend solely to felony. There are olliei- cases,

such as maiming a neighbour's cattle for which no one should be subject to be

twice tried.

Mr. Kadcliff wished the wordyatr stricken out of his amendment ; and

then hoped it would prevail. In the case alluded to by the gentleman from

Albany, the trial Avas full and fair ; the parties were heard ; the court charged ;

the jury retired, but could not agree. It was to suit a case I wished this pro-

vision to apply—a man liaving been thus once put in jeopardy, and having ran

the gauntlet once, should not, upon any principle of law or equity, be again

subject to jeopardy.

Col. Young doubted whether every lawyer would consider it a trial, until

the jury's verdict were given in ; and if tlie auiendment of tlie gentleman Itst

up wereto prevail, this might become a question. But in striking out tlie words,

" life and Ibnh,'''' you make the law clear. We are doing every thing to obli-

terate the traces of our vassalage to Great Britain ; we are about to abolisli the

oath of abjuration, and the clauses which carry us back to our dependence on

Great Britain ; and the remnant expression of '' life and limb" should go with it.

CniEF Justice Spenckr. The gentleman last up is right : the expression

of ^Waiis subject to the doubt he has stated, as to whether it could be a plea

against a second trial, that a former one had been held, unless tlie record of ac-

quittal could be prodnced ; as to the vassalage to be inferred from the British

term, '* life and limb," wc have equally borrowed from thence, and naturalized

among us the term, " habeas corpus," and others.

Chaxci;li,or Kent wished the words ''full triuV stricken out—the law is

settled, as to the punishment of felony. The trial is not concluded, until the

juror's verdict, and if by tlie fit of a juror, or a fire in the building, the jury be

dispersed, or by a mob, or otiier violence—the maxim of the bar is, that the

criminal lias not been put in jeopardy.

Col. Young. 1 understand the settled laAv of the land is, tiiat after one trial,

no one can be subjected to a second one in the same offence—why, then, insert

the words " life aiid limb :" a century hence it may be inferred that we actual-

ly retained at this day, tliC barbarous practice of dismembcrmciit of criminals.

Mr. Radcltff maiie some further remarks, stating that inasmuch as he had

misapprehended some facts in relation to the particular cases cited by the gen-

tleman from Albany, he would urge nothing more on that head. But he still

concluded, that when the case was committed to a jury the criminal had been

put in jeopard}^—and if the jury cannot agree, he shall not afterwards be put

on trial.

The question was then taken on Mr. BadclilPs motion and lost.

The PREsini-NT rencv/ed the motion to strike out " life or limb," so as to

make the proviso read, that for no otrencc whatever shall a second trial take

place.

The Chancellor siUd he hoped this amendment would not prevail—other-

wise a criminal acquitted, through fraud or management, of a misdemeanor.

could not be subject to be tried over again.

The pRESiPENT asked if it was meant tiiat a criminal acqulUed of a vihdi

meanor had ever again been put on trial.

The Chief Justice said not—but thai where witncsse.'-: hiid been bribed \o

keep away, a new trial had been granted.

CoL. Young renewed tlie expression of his hopes, that the words " life ot

limb," would be stricken out. The question v-as then taken on striking oul

the words, and carried. Ths question on the whole clause was then about to be

taken, when
Mb. Fairlie moved that the word " tried" be subsliluted for "put in jeopar •

dy-"__lost.
"

IVIr. BiRDSEYE moved to strike out the words " of petit larceny, assault and

battery, and breach of th.e peace," and insert " under the g'rade of grand lar-

cenv.''
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The Chief Justice thought the amendment would leave too large a scope

(o the legislature, and he thought it had better not prevail.

Gen. Tallmadge observed, that the phraseology proposed would embrace
perjury—which it could not be the intention of the committee to sanction. The
question was then taken on Mr. Birdseye's motion and lost—and the question

on the whole clause was then taken and carried. The third clause was then
read, when
Gen. Root wished to be informed whether the persons excepted in the se-

cond clause, were to have their speedy and public trial by a jury there spoken
of. There are now cases in which a presentment is not necessary, and in those

cases a trial according to your existing statutes may be had, nolens volens,

against the criminal, while here you give him a trial by jury.

The Chief Justice repeated the explanation he had made to the same ob-
jection from the gentleman from Albany (Mr. Kent)—that this section must be
construed, to except the cases excepted in the second section—if it should be
doubtful, however, it might be rendered clear by amendment.
Mr. I. Sutherland moved to insert, to this end, the words " on indictment

or presentment of a grand jury" after the words prosecution—which was car-
ried. The question on the whole clause was then taken and carried.

Gen. Tallmadge, before the fourth clause was read, wished to add the fol-

lowing clause—That slavery and involuntary servitude shall not exist, nor be
allowed in this state, except for the punishment of crimes, whereof the party
shall have been duly convicted, and except in cases of children born of slaves

after the 4th of July, 1 799, and of minors, indentured apprentices, and servants.

He wished merely to explain his views in offering this amendment, without
entering, however, into any debate. The first object was to produce that uni-

versal emancipation, which it was due to our country to elFcct. As to the ex-
ception, tlicy who are under the act of '99 are in a state of infancy and subject
to involuntary servitude, shall be left as they are—but to all others, he wislied to
extend immediate emancipation. With regard to the words " involuntary ser-

vitude," they are necessary, for in Ohio, where slavery is abolished, from the

omission of the words in question, hundreds and hmidreds, nay, thousands of
slaves from neighbouring slave states, are carried over and bound to a perpetual
apprenticeship.

The President, wished the provision ta be so amended, as to make the
emancipation take place in 18^7, the term now contemplated by our laws, and
proposed the following—" There shall be neither slavery nor involuntary ser-

vitude in this state, otherwise than in the punishment of crimes, of which the

party shall have been duly convicted, after the 4th day of July, in the yea?
one thousand eight hundred and twenty seven."
Mr. Van Burkn wished the proposition to lie on the table till to-morrow, as

it embraced important provisions and considerations.

Mr. Cramer wished to extend tlie benefits of emancipation, so as to prohi-
bit the sale of slaves out of the state, and proposed the following substitute—

-

" that the law of this state, passed April 9, 1813, providing for the abolition of
slaver}^, shall not be altered or repealed by any subsequent legislature." The
substitutes were all ordered to lie on the table»

The 4tli clause, respecting the liberty of speech and the press, being I'ead,

Gen. Root said it was doubtless intended to secure the citizen as well against
the arbitrary acts of the legislature, as against those of the judiciary—but noth-
ing appeared in this bill of rights to guarantee this liberty.—Every citizen is

held responsible for the abuse of the liberty of the press—responsible to whom ?

to the government ? if so, the legislature may make laws punishing what is

written against the government, either according to their passion or caprice

—

They may say to the citizen, you may write freely, but in our turn we will

punish freely, if your writings do not suit us.—The court will have the right to

determine what is, or is not, proper—The proposition goes on to say " that the
truth shall be given in evidence," (Lord Mansfield to the contrary notwith-
standing) if the publicatio7i shall be decided to have been made with good motives
andforjustifiable ends—But who is to decide this—The court ? and then you
are no better off than under Lord Mansfi^eld's law, which prevents the truth
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being g-iven in evidence. Let us put a case—On the eve of a governor's elec-
tion, a supposed libel is published : the truth is oifered in evidence ; but it is

said the motive of the publication was not g-ood : it was for the sake of introdu-
cing jacobinism, and so the truth may be excluded. Suppose the libel to be
on tlie judiciary—The truth is again offered in evidence ; but the publication
is said to be made in order to bring the judiciary into contempt; in order to
sliake the confidence oftlie people in this important branch of the government.
I should like this provision to be amended so as to make the libeller amenable
to the individual injured, but not to enable this individual to prosecute at the
public expense. Do away with indictments for libels.

Tlie Chief Justice said it was not the purpose of the provision to alter the
existing law, but to guard and confine the liberty of the press. This provision
istakeu from the constitution ofother states, of Connecticut and others. [France
and Portugal, said Mr. Root, in an undertone.] Its object is to guard the public
morals, as wejl as individuals—to prevent blasphemous publications. To indi-

viduals too, it is due that they should be protected from wanton, false, and malig-
nant accusations. These provisions are from Mr. Fox's bill, as the gentleman
had said ; and the e;iactmeat of the law I consider a great point gained for the
liberty of the press. The great difficulty of this subject is to render the freedom
of the press compatible with the safety and comfort of individuals. Tlic truth
from malignant and personal considerations, ought not to be told, when the pub-
lic have no interest in the question. It ought not to be tolerated, that for tlie

sake of gi-atifying private resentment,a person should publish the family secrets,
the personal defects or infirmities of another, in which the public can have uo
concern, although the publication be true ; all which may be done, if the motive
of pTibhshing ig not to be considered.

I\Ir. N. Williams. I understand the object of the gentleman from Dela-
ware to be to abolish indictments for libels. The gentleman, if he reflects,

will perceive that this will be a great evil. The hbels against the female de-
partment of society, many of which our courts have decided over and over
again, not to be actionable, can only be reached in this way ; and until the
gentleman gets a law passed rendering these base libels on the better part of
creaLJon, actionable. I hope the provision will remain as proposed. But the
gentleman wishes that the jury shall decide as to the motives of a publication,
and objects to the determination of this matter by the court, and here I agree
with him. And as this part of the section is worded, it may be the interpreta-

tion, that the court and not the jury are to decide this : And I should wish it

i-endered clearer ; but according to the present mode of trial, the jury do in

fact decide on tlie motives, because they hear the evidence ; and by it they
govern their decisions ; they decide whether it be a matter of law or fact ; but
It is easy and desirable to make this charge explicit, and therefore I propose
tliat tlie words " to the jury" be inserted, so that it will read, " the truth may
be given in evidence, if it appear to the jury," so that the jury alone shall have
tlij right to decide.

(.'oL. Young thought the amendment of the gentleman from Oneida would
uot reach the object—the objection to it is this—as the law would then be con-
stituted, the judge would decide, as to the motive of the publisher, before it

came to a jury—thus, a suit is brought, the party puts in his plea in justifica-

lion, setting forth the truth, and the circumstances, which are calculated to

make out his case—the prosecutor demurs to this plea—and it is tlien for the
court to say, before the matter can be submitted at all to the jury, whether the
pica be sufficient, or the motives of the publication good. Thus, sir, in f;i.ct talc-

luarthe matter quite out of the hands of the jury. To this, sir, I should not cou-
sciit ; and I hope therefore the clause may be so amended as to increase rather
than diminish, as in its present state it would, the certainty with which the
whole motive could be brought before tliejurv.

Mr. Van Burkn thought the gentleman tVom Delaware, well founded in his

objection—certainly it has been well explained by the gentleman from Sarato-

ga last up. The operation of the proposed clause, would be to vest the decision,

as to the muti<m, in the court.—Before I sit down, I would express my doubt,

"vhcther by aloptiiig any bill of rights at all, we are materially beneilling the
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*coustitutioii of tlic state. But if wc must go on, I liope ihc gentleman from
OneiJa (Mr. N. Williams) will withdraw his inolioji, that an auieadinent adopt-

:lng the lang'uage of the present statute on this subject, wliich is more coinpre-

hensive and explicit than the clause under consideration, may be framed and
substituted.

Mr. Sanford offered such an amendment, as follows : " The truth maj- l)c

^iven in evidence to the jury ; and if it shall appear to the jury, that the matter
charg'ed as libclious was published with good motives, and lor justifiable ends,

the party shall be acquitted."
When, on motion of Mr. Spencer, it was agreed to pass over this provision

for the present.

The 5th clause, securing persons and effects from unreasonable searches,

was then read and carried. The Gth clause, relative to trial by jury, was then
read, when
Gen. Koot said the trial by jury as heretofore^ was ^\hat he did not wisli to

'become a part of tiie constitntion of this state—-It would be better to abolibh

the trial by jur)' in civil cases, than retain the words as heretofore. Sir, there
is notliing- like trial by jury before the supreme court—though there is some-
thing like it in the inferior co'drts ; but a trial by jury before the circuits, is

inere matter of form, and of most expensive form. There the jury are directed
how to find ; they have no trouble ; take your verdict says the judge ; in vain
the counsel interferes; the verdict is rendered, subject to the decision of the
supreme court. If a juror rebel, there is a motion for a new trial. Tiie cause is

carried up ; the case gets into xVlr. Johnson's book ; the big one or the small
one ; the decision of the supreme court is sent back to the circuit ; then this

decision is laiv and evidence, and if the jury do not find accordingly, they find

against law and evidence. He wished tlie substance as well as form of tlie con-
stitutional provision, and therefore proposed tlie following amendment : "The
trial by jury as at common law shall, in all cases, civil as well as criminal, remain
inviolate forever ; and no court shall grant a new trial after two verdicts in

any cause, in favour of the same party. But a trial by jury before a justice of
the peace may be regulated according to the practice under the colony ofA"ew-
York, and in this state since the revolution."

He proposed this in order that the trial by jury might be restored according
to its practice under the common law ; not as it has -been usurped upon both
here and in England ; but as it was exercised when the jury of the country was
considered as the palladium of liberty, v,hcn twelve honest men could defend
the liberties of their fellow countrymen, against oppression from any quarter.
Mr. Dodge moved to rise and report; lost.

The Chief Jcstice wished, under the indulgence of the house, to say a few
Tvords in explanation to the only charge, he observed the gentleman from De-
laware to have m.ade ; that the tnal by jury has been rendered null in conse-
quence of the directions given by tlic court ; now I do say in the face of this

Convention, and of that gentleman, that no such direction ever was given ex-
cept by the consent of the counsel on both sides ; whenever any objection wa,s

made on either side, such direction has never been given, as far as I remem-
ber, know, or believe.

The Chief Justice made seme fill'lhcr remarks in explanation ; wlicn it was
moved to pass over this clause. Carried.
The seventh section, relative to requiring bail, was then read.
Mil. Van Buren asked whether the last words, " wliere t!;e proof is direct,

or the presumption great," were meant to apply to all the excepted crimes, in-

cluding murder.
The Chief Justice said the intention was to make tiiesc words applica-

ble to the then cases excepted. The object of the comnuttce was, tliat no bail
should be taken, Avhcn it might be the desire of a party to pay in money i-ather

than in person ; where, by getting friends to give bail, a person suspected of a
heinous offence, should have the opportunity of taking himself off, and escape
punishment by the sacrifice of the amount of the bail.

Mr. Briggs. If I understand t'lc language of this section, persons in the
cases excepted, are not fo be bailable at aih Is this the language of f±p
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clause ? I msh it to read otherwise ; and tliea Mr. Brings transposed Ihs

clause, to effect his proposed object.

The Chief Justice said he had no objection to a transposition of the sen-

tence ; but, after Mr. Brig-g-s had made the transposition, finding it did not ex-

press his meaning, he witlidrevv it.

Mr. Sharpe and Mr. Nelso:v made some few rernarks. Tlie latter moved

that the words " term of years," be stricken out ; which was carried. The
question was then taken on the whole section, and carried—so as to leave the

provision that bail shall be taken in all cases except for crimes punishable willi

death, or imprisonment for life, when the proof is evident, or the presumption

great.

The eighth clause, guaranteeing the right of public meetings, and of peti-

tioning, being read,

Mr. Duer moved the following substitute, of which he supported the proprie-

ty by a few remarks :

"The right of the citizens to assemble in a peaceable manner to petition for

redress of grievances, and to discuss the measures and conduct of their rulers,

shall not on any pretext be infringed ; nor shall any citizen be held to answer

criminally or civilly for any opinion expressed by him at said meeting."

Col. Young tliought there was one difficulty in this provision, though in the

main he liked it better than the other. He would not give to a person in such

public meeting, the right of libelling persons in authority, without being re-

sponsible, as in other cases.

Mr. Duer thought the gentleman from Saratoga (Col. Young) mistook the

bearing of this provision. The object of it was not to authorize the promulga-

tion of facts, injurious to individuals, but to protect hiin in the expression at'

opinions, whicli, by the law of libel, as it now stands, are subject to prosecu-

tion.

Mr. Van Buren agreed in opinion with the gentleman from Saratoga, that

the latter part of the clause would be productive of evil.

Mr. Duer could not consent to withdraw or alter his amendment. He con-

ceived it essential that the citizen should have unbounded latitude in speaking

of the measures and conduct of his ruler, being responsible, as elsewhere, for

any facts he may allege. Sir, tliere has not been a resolution passed at any of

your political meetings for years past, which may not be made tlie subject of a

libel suit, as the law now stands. This question was once tried by Governor

Lewis in a suit against Col. Few—and I am not aware that the supreme court

then decided, that the citizen had the right, which it is the object of this provi-

f ion to guarantee to him, of freely canvassing the motives and conduct of their

public servants. I am desirous, said Mr. Duer, to have this principle incorpo-

rated in your bill of rights, for it is proper that the right of the people to assem-

ble and publicly canvti'^s the motives and conduct of their rulers, should be ac-

knowledged, or the law of libel be so modified, as that it should not be openly

s iolated, as it now is, I again repeat, in the resolution of almost every political

meeting. I must thcrcfo;'e persist in the clause.

Mr. Van Buren and Mr. Williams objected to this clause ; and

Mr. Duer again spoke in its favour.

On motion of Mr. Russell, the committee then rose and reported, and ask-

ed leave to sit again ; and
The Convention adjourned.

TUESDA Y, SEPTEMDERlii,l 82 1

.

The Convention met at 10 o'clock. Prayer by ihe Rev. jMr. Davis ; after

which the miautes of yesterday were read and approved.

THE BILL OF RIGHTS.
Mr. Sharpe moved that the Convention now i-esnivo itself into a committee

of the whole on the unfinislicd business of yesterday, (the Bill of Righis.^
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Mr. p. R- Livingston objected to it, and moved that the committee of tha

whole be discharg-ed from the furtlier consideration of the business ofyosterdaj',

with a view that the consideration of the bill of rights be postponed until 1st

January. We saw yesterday the whole day spent in debate, in which the ju-

dicial and legal talent of this house was engaged, and yet the result is such, as

I persuade myself, no one will think adequate to the time spent on it.— Sir,

a bill of rights is the mere repetition of tlie fundamental rights of this people,

which have never been violated, and which, after forty years of practice under

our constitution, we need not fear to see violated. Has the trial by jury, the

liberty of the press, the writ of habeas corpus, ever been denied, invaded, or

suspended ? We saw yesterday two luminaries of the law, whom, by our con-

stitutional difficulties we see on the verge of a constitutional grave ; we
saw them, in this awful situation, diffeiing as to a most important point

of law ; we heard tlie gentleman from Oneida (Mr. Piatt) assert, that in

the provisions introduceil, inta one clause, the sanction of the law M-as about

to be withdrawn from the female sex, and we all saw the sensibility witl»

which this house received the intimation of possible wrong intendsd to thiii

interesting portion of our ci-eation. We heard the gentleman from Otsego

(Mr. Van Buren,) assert, that by one of the provisions reported, the motives of

a publication, which are now to be judged by a jury, are henceforth to be de-

cided on by the court. You find my honourable colleague, (Gen. Tallmadge,)

would carry you to the meridian of Washington, and arouse and mingle in this

debate all those feelings which grew out of the Missouri question. We heard

the gentleman from Delaware (Mr. Root,) who for ten years I have been proud

to recognize as my friend and political mentor, and from whom I have seldom

had occasion to differ, stating, that the trial by jury was a dead letter, owing to

ihe directions now given by the court ; and we saw an honourable judge rise in

his place, and solemnly invoke his conscience in asserting that no such direc-

tions as imputed had ever been given. We saw my friend from Orange (Mr.

Duer,) vise and propose a clause Avhich some other members think would pros-

Irate all rights.

If then the talents of the judiciary, cannot agree on a bill of rights ; how
%hall we simple yeomanry be able to pronounce upon the great abstract points

i" jurisprudence, which are so interesting to the community at large ?• After

all the contradictions and collisions on the subject, the Convention are still in

the dark. Is it not discreet on this occason, to stop where we are ? I think

inaction, here, is wisdom ; and silence, is prudence. I am unwilling to put it

in the hands of the people of the state, to form an opinion on this subject, lest

they may cheat themselves. Could it be shown that any of the rights of the

people in this great community, were in jeopardy, from the bad administration

of criminal jurisprudence. I should be for putting the question to the people,

to get relief as quick as possible. If I am not mistaken, v/e have been informed

by some gentlemen of the committee who made this report, that when they had

the subject under coosideratiun, it was thought that such a report was in a

great measure unnecessary ; as there were no evils growing out of our former

system, which would be probably remidied in tiiis way.

What are your bills of rights ? They are declaratory acts of t!ie people, that

fhe legislature shall not encroach upon their rights—and your constitution is

very much the same thing. The people resume certain rights, which the le-

gislature dare not infringe. The great branches of our governm.ent are so cal-

culated as to guard and check each other ; but when that branch, which is

the great barrier between legislative encroachment and the rights of the citi-

zens, is disposed to do wrong, it is to be feared there is something serious ; that

there is a want of virtue, of morals, and of public regard for the happiness of

the people. On the contrary, should the legislature pass an act, encroaching

on the privileges of citizens, and should it improvidently get into youi- statute

books— I ask, whether it could be enforced, against the interest and happiness

of the people ? When the body politic becomes corrupt, there is nothing

which can withstand them. Tliey hold ail power, and they will exei'cise it

right or wrong.
Economy is very disirable to this Convention. Many of the citizens of this

slate are taken up with this business, and detained from their occupations and
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their fatiiilres—the publrc exjjensc is worthy of con&iclcration. Sir, the gTt?at

bud_v of the
j ubJic will not coiniilain, remain as long^ as you will, only satisfy

tlicui that the objects which you contemplate are worthy of public consideratiou.
Mr. L. concluded, by expressins^ an opinion, that if they continued as tliejr

]iad commenced, to discuss all the Utile nunutia. which would naturally present^
they would in all probability speud a week, and do nothing more than be now
proposed, which was to postpone.
Chief Justice Spe.nger. I yesterday stated my impression that a bill of

rig-hts was superfluous, owing- to the general understanding', in this communi-
ty, of their rig-bts ; though, on further rellcction, I thought it would be advan-
tageous to have some of the fundamental pi-ovisions briefly stated. I have,
sine ; the discussioiT of yesterday, come to the conclusion of the g-eutlemau from
Dutchess. Before going further, I wish to make some explanation as to a point
touched on yesterday by a gentleman from Otseg-o (Mr. Van Buren.) It was
supposed that in the 4th clause, it was intended tq transfer to the coui t tXte pri-

vilege, which now belongs to the jur}'', of deciding on the motive pf persons
making libellous publications. Sir, there was no intention of taking the com-
mittee by surprize, but to appeal to them whether, under certain circumstan-
ces, it might not be safe to entrust the court with the discretion of deciding on
motives.-

He then adverted to a gross case of libel upon a female, of which he stated

the circumstances, and appealed to the committee whetlier, in such a state of
atl'airs, it was tolerable, that the couit should sit and hear the most gross and
shocking evidence, however irrelevant, submitted to the jury, before it could
be determined whether or not it should be received. Mr. tS. further stated, that

in questions of great legal delicacy, innovations were proposed, which could
not be duly considered

; and he, therefore, concurred in the motion of the gen-
tleman from Dutchess.
Gen. TALLMADTrE. When, in a foi-mcl* debate on the council of revision,

I expressed my belief that in a state like ours, where all right is acknowledged
to reside in the people, a bill of rights, setting forth the privileges of the peo-

ple would be useless, nay, might be injurious ; because in purporting to set

fortii the rights of the people, if any were omitted, they might be considered
to be yielded. But a bill like this reported, is not a bill enumerating the rights

of the people, but restricting the power of the legislature. It is to restrain

factious majorities and violent proceedings of the legislature—it is to determine
that under no circumstances, the writ of habeas corpus shall be withheld from
the citizen. But my colleague fears the revival of the Missouri question.

Sir, there is no apprehension of the revival of this question. There is not, un-
less I greatly mislake the character of this body, or of the individuals compos-
ing it, any one who would oppose the great princi]ile on which that question

was raised. But, sir, if it be revived, are we to shrink from the conti'oversy ?

No, sir. I think it fair to say, (hat, while my life lasts, the oppressed people

who gave rise to that discussion, shall receive my support, in every place, and
every situation where I may, with propriety, and without violation of legisla-

tive usages, introduce it. 1, therefore, hope the motion will not prevail.

Mr. Van Burf.n stated that he had yesterday expressed his expectations

that the result now moved for would be pro<luccd. A bill of rights, sir, is a pri-

vilege, according to the original signification of it, a concession extorted from
the king, io favour of popular liberty ; but how does that apply here ? Mr. Van
Buren then went into a history of the origin of bills of right in England, and
terminated by expressing the wish, that as a bill of rights, this might not pre-

vail ; but that any provision in it, which miglit be deemed salutary, should be
engrafted as separate amendments into the constitution.

Mr. BaiGfis. The great difficulty in the opinion of some gentlemen, indeed

of most gentlemen, seems to bo tliat we cannot agree upon these subjects. But

if seems tome, sir, when we act upon legislative report, then, sir, we can set-

tle tliese difficulties. It does not seem to me material, whether we settle them
now or then. I don't jticter'd to be able to judge much about Hie necessity oi

^. hill of rights.
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Mr. Sharpe said the provisions of the bill of rig'hts ma^- be as well consider-

ed as separate amendincuts to the constitution, and added in their proper pla-

ces, when the draft of the amendments g-enerally shall be under consideration.

These provisions have already been discussed; and if the report is now (o be
postponed, and the subject brought up in another shape, the same discussion

will be again gone through, and mucii time lost.

Mr. Van Buren wished the gentleman from Dutchess would modify his mo-
tion, so as to refer the report on the bill of rights to another committee, to as-

certain what parts of it may be engrafted in their proceedings.

Mr. Livingston said that the Convention could not suppose him unwilling

to comply with any suggestion as to saving time ; and lie would, therefore, so

modify his motion as that the committee of the whole should be discharged from
the further consideration of the bill of rights, and that the same be referred to

the house when in committee of the whole, on Mr. King's report. The motion

was then put in this sha])e, and carried.

Mr. Duer presented a memorial from sundry inhabitants of the county of

Orange, praying that all legislatures might be hereafter prevented from fixing-

their own pay, and that the same should never exceed j^2 50 per diem—the

memorial was read and referred to the house when in committee ot the whole
on Mr. King's report.

THE EXECUTIVE DEPARTMENT.
On motion of Gen. Root, the Convention then again resolved itself into a

committee of the whole, on the report of the committee on the Executive De-
partment—Mr. Radcliff in the chair.

Gen. Root moved to strike out five, so as to make the age thirty, instead of

thirty-five. I believe a governor of thirty would do very well—as well as one

^fjifty—the motion was put and carried.

Mr. Russell moved that the power of pardon or commutation of punish-

ment in cases of treason (where alone it is granted] be taken away from the le-

gislature—carried.

Mr. P. R. Livingston wished to insert the words " Z*;/ messa^-e," so as to

make it the duty of the governor to address the legislature hy message instead

of speech. This latter mode has been productive of great inconvenience and
expense. I had the curiosity once to look over the journals, and I ascertained

that it had cost ^70,000 to the state during ten or fifteen years, in debate about
the reply to a governor's speech. This speech is a relict of monarchy, founded

in the love of pomp, and splendour, and show. Besides, when the two houses

are of a different political character, one approves, the other condemns the

speech ; and in 18^4, the assembly spcut eleven days in discussing the proprie-

ty of an answer to the governor's speech, yet we all know that neither a speech

nor an answer is legislation. In the general government, until Mr. Jefferson's

accession, a speech was delivered by the President and an answer was read :

but Mr. Jefferson cut up the pi-actice by the roots by sending a message. Be-
sides, for the sake of the harmony due to the proceedings of the two houses,

when of different political characters, it is best to have a message. We have
seen, and might see again, a governor on his own carpet, obliged to listen to

sentiments which must be odious to him ; obliged to submit in quiet to a flagel-

lation, as bitter as political hostility could make it. To be sure, the governor
has the last word, and he sends back a reply more bitter, if possible, than the

answer ; but all this is injudicious and improper, and will be done away by
adopting the proposition 1 have the honour to make.

Mil. Tompkins thought the motion unnecessary, as we shall now probably ex-

punge from the constitution the provision which rendered it the duty of the

governor, in compliance with ancient custom, to deliver a speech in person.

When I entered upon this office, I consulted the venerable men who had prece-

ded me in it, as to the propriety of disnensing with this practice, but they all

concurred in the opinion, that according to the usage established since, and
adopted from the colonial government, it could not be dispensed with ; but as

we shall, I hope, expunge these provisions from the constitution, I think the mo-
tion unnecessarj'.
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Mr. P. R. Livingston thought there was nothing- in the argmr.ent of the
gentleman. We do not find that it is incumbent upon us to adopt the forms of
the colonial government. The gentleman would surely not require, because a
governor under the colonial system might have worn a red night cap, that our
governors also should '.vear a similai- one, any more than that they should
wear a black velvet suit.

Mr. Tompkins replied and maintained the opinion he had formerly express-
ed, and went into the consideration of the usages on which this custom was
founded, and of the motives which led to its adoption among us.

JMr. Briggs. Wlien we do, sir, descend to such particulars, we should be
sure, sir, that the object we have in view will be answered by them, sir. I am
yet to learn, sir, that a message, in high party times, may not be answered as
well as a speech.

The question was then taken on Mr. Livingston's motion, and carried.

Mr. Jay. A day or two ago, the words, " admiral of the navy," were struck
out, for what reason I cannot conjecture ; seeing that this state may, under cer-
tain circumstances, have a navy ; and that, from our situation, it may become
expedient to have such a navy. Perhaps the objection is to the term admiral

;

and I therefore move, that the report be so amended as to read, " commander
in chief of the militia and navy."
Chief Justice Spencer said, he made the motion, because he thought the

title of admiral, as an appendage to the governor, ridiculous; and because he
thought it quite improbable we should ever have a navy. As liowever, the
g^entleman from Westchester has, by his amendment, done away the ridicule

of the title, I have no objection to the motion.

Mr. King wished the gentleman would amend his motion, so as to insert the

word, " army^'^in order that, if the state should possess, as it is by no means
improbable, a force of the nature of an army, the g-overnor may be the com-
mander thereof. It is, too, not at all improbable ; nay, the reasonable presump-
tion is, that this state will one day possess a considerable navy. In time of war,
altliough the defence of the coast depends upon the general government, it

may be necessary, on some sudden emergency, for the state of New-York to

raise a force which will repel the enemy, and defend our shores. Under such
circumstances, it appears singular to expunge from the constitution a provision

which would secure a head and chief for such an occasion.

Mr. Tompkins assented to the amendment of the gentleman from Queens,
find thought without it the title of commander in chief of tJie milifia might be as

ridiculous as that of admiral ; inasmuch as that would not give him command
»ver an array, Av'nich it was nevertheless certain this state might have.

Mr. Jay then amended his motions© as to read " commander in chief of the

land and naval forces," which, after some further remarks from the Chief Jus-
tice, was put and carried.

Mr. King moved to strike out " by virtue of his office," which was carried.

Mr. CniLDS. Though unaccustomed to business of tliis kind, I would sub-

mit the proprietj' of striking out the words, " who shall have been fourteen

years a citizen of the United States," and insert natural born citizen of the

United States. I can conceive no advantage in permitting a foreigner to be the

governor of this state ; I can conceive that great inconveniences may arise

iVom it.

The motion was put, and carried almost unanimously.
Chief Justice Spencer wished to strike out the M'ords which icsti'icted the

governor to a service of eight out of ten years. This provision he thought a

restriction upon the people, wlio were debarred from choosing the man they

might prefer. We liave seen the governors heietoforc continued for much
longer terms, and the gentleman who from 1807 to 1816 conducted the govern-

ment of this state with great advantage to it, and whose services I have always

Itecn proud to acknowledge, might, if a similar provision to this had existed,

have been debarred from re-election at a time when his services might liavc

been most essential. There can be no reason why tho people should be re-

stricted from choosing whom they please, and as often as tiiey please.

Mr. Prtgos. T do itopc. sjr, this provision won't be struck out. It is, sir.
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a fijiiJaiiifcintal princijile of republican g'overnment that we sliould have a fre-

(juent change of rulers. Why, sir, we don't let a sherilf serve over four j'ears ;

and, sir, if a man gets the j>eoplc attached to him by his arts and his blandish-

ments, sir, shall there be no remedy ? It seems to me, sir, this won't do.

Col. Young said, if tJie g-overnor held, as a sheriff does, by appointment from
a council, there might be some reason in tlie arguments of the gentleman from
Sclioharie ; but since this officer is elected by the people, such a provision can
only restrain the people against themselves. I hope the motion will prevail.

The motion was then taken on striking out, and carried ; and subsequently,

the motion on the wliole report, as amended, was taken ; the committee rose

and reported the result to the house ; when, on the motion to accept the report,

Gen. Root rose, to move a reconsideration of the vote, which was taken
upon the term, for which the executive should hold his office ; and proposed
an amendment, the object of which was to reduce the term from two years
to one.

He said he had presumed to offer this amendment, from the circumstance,
that when the question was taken, there was but three majority, for two years ;

and he had understood that some of the gentlemen who voted for two j-ears

were of the opinion that one would be preferable. He should suppose there
were other considerations wliy this vote should be changed. The last gentle-
man who had spoken on the subject, after a very able speech, drew the con-
clusion, that two years was tlie proper term of service. The principal argu-
ments in favoui" of two years, are, that everj^ time you elect a governor, you
bring a novitiate into office, who is not only ignorant of tlie fiscal and political

concerns of the state ; but of its geography.
It would require one year, in this gubernatorial school, before a person would

be qualified to serve—for my part I should rather establish a school to educate
tliem, upon the principle of the cadet academy, at West-Point.

I do not believe, but that men may be found, who will be willing to fill

that chair, who are not only acquainted with the geography of the state, but
with its internal concerns, its public welfare, and its interests.

They may not understand the geological character of every reg-ion of the

state, as well as some others ; but the great interests of the state may be very
familiar to them. Tiiese gentlemen seem to suppose, that at all events, this

man must be turned out of office at the expiration of one year. It is therefore,

thought proper to make the time longer, and then by having ignorance to reign
over us two years, we may have one year of experience.

Sir, there will be no difficulty in finding men of intelligence, to preside over
the affairs of this state ; and if j'ou can support virtue, there is no doubt ho
will be re-elected, as along as the people are pleased with his administration ;

as the difficulty is now removed, as to rendering him ineligible after eight

years. The great convulsion that the state must experience at every govern-
or's election, has been sounded in our ears. You are willing it should ex-
plode once in two years, but not every year. We arc told tliat a governor is

to come into office, and remain one year, or just long enough to learn his duty,
and then go out with this great explosion. You are, therefore, to treasure up
wrath, for until you can make him feel it, a gentle corrective annually, will

not do
;
you must wait til! the end of two years, and then inflict the bastinado.

I would rather inflict a httle annually, and not be heaping up wrath against the

day of wrath.

.Sir, my honourabl,: and amiable friend from Rensselaer, stated the truth on
this subject, when he said "submit it to the people, whether you will have an
annual or a triennial election, and you will have 40,000 majority for an annual
election."

Mr. R. closed, by expressing his anxiety that (he people might be gratified

with their desires on this subject, and that he should be hajjpy to hear any argu-

ments that might be offered in favour of two years, other than those which have
already been urged.

Chief Justice Spencer said, we had lived under this constitution for a long
period, without any complaints with regard to tl;e governor's term of service.

He knew it had been said, tliat if tins question were submitted to the people;
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there would be a majority of 40,000 in favour of making the office of the chief
magistrate of annual duration. He could not believe this would be the result.
But still there was no means of ascertaining' popular sentiment- There was
one thing which he deemed worthy of the consideration of the Convention, that
the sense of this body has already been taken, by which it appeared that there
was a majority in favour of two years ; and he asked if it would be wise or dis-

creet, since there is among us such a diversity of opinions, and as we are so
nearly divided on the subject, to again call it up for consideration. It was de-
sirable that on this, as on all other questions, we should proceed with harmony ;

and to preserve this, some deference should be paid to a plurality ; and by car-
rying this point too far, he feared the other amendments might be endangered.
It appeared to him they were vibrating to the extremes. The term of service
had heretofore been three years ; it was now urged to reduce it to the least
possible term, which was one year. He had hoped that the concession of those
favourable to the two extremes, in establishing the term at two years, would
have put this question at rest. It has been said by some gentlemen, that they
should be influenced by the report of the committee of the whole, vvlien on tiie

appointing power. We have not yet considered that point, and do not know
how it will finally be established. If we concur in the report of the committee
on the appointing power, we shall take from the executive his agency in the
fippointmcnt of about 16,000 officers, and leave himonl}- the privilege of nomi-
nating between four and five hundred. If the appointing power is a patronage
to the governor, which enables him to fix himself more permanently in otfice,

which I very much doubt, it would naturally be supposed, that his being strip-

ped of this power, would induce those gentlemen to vote for the longest term.
What else have we done ? We have given to the governor the power of re-
turning bills to the legislature. Is this a power which will in any way add to

the popularity of the governor ? No—if it be exercised firmly, it will ship-

wreck him. The fears which have been expressed on that subject are well
grounded ; if he endeavours to resist the passage of a law, he endangers his

existence in office. Again—the power of pardoning, in ail cases except trea-
son, has been given to the governor, inciluding the crime of murder, which did
not before belong to him. Can this be considered as a patronage to the exe-
cutive ? If it shall be used to gratify the individual, who has been convicted,
he wonl'l venture to assert, that it would be at the peril of the executive. Mr.
vi. here spok3 of the case of a reprieve, which at a former time had agitated the
community; and although the governor had not the power of pardoning, and
did not attempt to exercise such power, still his office was endangered. He
could not conceive, that the Convention had done any thing to add to the pa-
tronage of the governor, or which will enable him to fortify and extend his in-

fluence. On the contrary, they had imposed upon him duties, which would ex-
pose him to the probable loss of public favour. We are now altering a consti-

tution, under which we have lived for forty-four yean, without any complaint
on this subject, as far as he could learn, and carrying the point to an opposite
extreme. He would not enter into the reasons which had been so ablv urged
on this occasion—thoy wer:3 perfectly convincing to him—and when it was
considered that the state now contains more than 1,300,000 inliabitants, and in

the course of lialf a century will probably contain from three to five millions, it

must convince every rational man, that an annual election will be productive
of mischievous consequences.

r»Tu. R\ncLiFF remarked, that at present he should be against the motion »

but if tlie patronage of the executive were increased, he should feel at liberty

to alter his vote.

Mr. Nf.lsov. It was not his intention to enter into this discussion at largo.

The whole subject has been ably examitird. He only intended to examine the

facts as to public opinion which hon. gentlemen, in favour of one year, state are

so strongly in favour of their position. It has been rcpt^atedly urged that if tiie

question was submitted to the people of this state, whether they would have one
year or two, for the govcrnor''s term, there would be forly thousand majority

in favour of one. Ho could not brdicvc it. He wtis from the western part of

this state, and had taken so:?ie paiua to collect pub'ic i^calimcnt in that quarter.
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as well as from the discussion of public prints in the state, on the subject of

amendments to tlie constitution, and he could say he never heard (he question

air-itated as to reducing- the governor's term until he arrived in Albany. Gen-

tlemen, he apprehended, mistook the feeling of the people on the subject of fre-

quent elections ; he believed they were sick and tired of them, unless they could

l-se conducted with more temperance and sobriety tlian they had been hereto-

fore, and that even once in three years was often enough for tliis community to

be agitated and convulsed, and all the social enjoyments, which make life de-

sirable interrupted, by Ihe violence of the election ofyour governor. He would

ask genticfncii, why even in higli party times, when the public mind was great-

ly excited, it required so much exertion to get voters to the poll, if it was a right

which they so ardently embraced. Societies have heretofore been formed, your

school districts in some instances organized, and every means which human sa-

gacity coidd devise, resorted to, for the purpose of procuring electors at the

polls. In 1817, when your present governor was first elected to his office, the

public mind was tranquil. The citizens of this state had an opportunity of en-

joying the right of election Without partaking of its violence and madness; and

yet wc find that lie was elected to his office by less than one half of the votes of

the state. He asked if tliis did not shew that gentlemen had mistaken the feel-

ings of the people ?

Mr. Nelson further said, so far as public opinion could be collected on this

subject, it was decidedly opposed to any alteration of the governor's term. De-

fects in the constitution which experience had shewn, had induced the people

to call for a Convention—they had defined those defects. In November session

of the legislature, 1020, public opinion had been called in question as it regard-

ed their Avish for a Convention. He recollected that soon after, the people in

almost every county in the state assembled expressly for the purpose of mani-

festing their sentiments on the subject—resolutions were passed defining the

rotten parts of the constitution. You heard the call for the extension of the

elective franchise, for the abolition of the council of appointment, and the al-

teration of the council of revision, but in no instance can you find the expres-

sion of public opinion in lavuur of an alteration in the term of service of gover-

nor. He defied gentlemen to point him to a public print, or the expression of a

public assembly of citizens, in favour of a reduction of the term of service.

And it did seem to liim a violation of public trust, an excess of the powers dele-

gated to the members of this Convention, to make alterations in substantial parts

of this constitution, which the experience of nearly forty years has not pointed

out to be defective.

Mr. King spoke at length, and with great force, against the substitution of

one fijr two years ; but the frequent low tones of his voice, rendered it impos-

sible for us to report his remarks.

The question was then taken on substituting one for two, and carried as fol-

io^vs :

AYE3—Messrs. Baker, Barlow, Birdseye, Bowman, Briggs, Burroughs,

Brooks, Carver, P. Clarke, CoUins, Cramer, Day, Dodge, Eastwood, Fenton,

Ferris, Frost, flallock, Hogeboom, Hcwe, Humplwey, Hlmt, Hunting,

Mnowles, Lansing, A. Livingston, P. R. Livingston, M'Call, Millikin, Moore,

Park, Pike, Pitcher, Price, Reeve, Ricliards, Rockwell, Root, Rosebrugh,

Schenck, Seaman, Sheldon, Starkweather, D. Southerland, Swift, Tallmadge.

Taylor, Townley, Townsend, Tripp, Van Fleet, Ward, Woods, Wooster,

Young—55.

NOES—Messrs. Beckwith, Brinkerhoff, Bucl, Carpenter, Child, Dubois,

Ducr, Dyckman, Edwards, Fairlie, Fish, Hunter, Huntington, Hurd, Jay,

Jones, Kent, King, Lawrence, Lefferts, Nelson, Piatt, Porter, Pumpelly, Rad-

rlitf, Rhinelander, Rose, Ross, Russell, Sage, Sanders, N. Sanford, Seeley,

Sharpe, I. Smith, R. Smith, Spencer, Steele, I. Sutherland, Sylvester, Ten

Eyck, Tuitlc, VanBuren, Van Home, J. R. Van Rensselaer, S. Van Resse-^

laer. Van Vechten, Verbryck, A. Webster, Wheaton, N. Williams, Wood-
ward, Yates—53.

Ge>'. TallmadTxE wished to restore the words authorizing prorogation. He
thought they ought to be restored, from obvious reasons, but forbore any dcbatr-

Thc veas and navs were called on the motion offered by Mr. Tallmadge.

23
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Mr. Radclifp was against the motion now made, because the governor has

the veto, which he thought a complete substitution for the power proposed to

be given. If the quahfied negative could not check the legislature, they ought,

when deciiiing by two-thirds, to prevail.

The question was then taken by ayes and nays, and lost.

AYES—Messrs. Barlow, Birdseyc, Briggs, Brinkerhoff, Case, Child, Dodge,

Fenton, Hunter, Huntington, Jay, Jones, Kent, Lefferts, Millikin, Nelson,

Piatt, Schenck, Sheldon, 1. Smith, K. Smith, Sylvester, Tallmadge, Ten Eyck,

J. R. Van Rensselaer, Ward, Young—27.

NOES Messrs. Beckwith, Brooks, Buel, Burroughs, D. Clark, Collins,

Cramer, Day, Dubois, Duer, Dyckman, Eastwood, Edwards, Ferris, Fish,

Frost, Hogeboom, Hunt, Hunting Hurd, King, Knowles, Lansing, Lawrence,

A. Livingston, P. R. Livingston, M'Call,' Park, Pike, Pitcher, Porter, Price,

Pumpclly, Radcliff, Rliinelander, Richards, Rockwell, Root, Rose,' Rosebrugh,

Ross, I'.ussell, Sage, Sanders, N. Sanford, Seaman, Sharpe, Spencer, Stark-

weather, Steele, D. Southerland,, I. Sutherland, Swift, Ta3'Ior, Townley,

Tripp, Tuttle, Van Burti', Van Fleet, Van Home, S. Van Rensselaer, Ver-

brvck, A. Webster, Wl.svitou, N. Williams, Woods, Wooster, Yates—68.

"Mk. Ross then moved to restore the following words stricken out in commit-

tee of the whole, making it necessary for the governor to report to the legisla-

ture the names of persons pardoned, and the reasons for their pardon.—The
question was then put, and lost.

Mil. SxARKAVEATHEn wished to vary the motion so as to make it the duty of

the governor to advertise all persons pardoned, the crimes of which they "had

been convicted, &c.—but upon some suggestion from Mr. Van Buren, he with-

drev/ his motion.

After some discussion on the point of order, as to how the question on the

whole report should be taken, it was thus put :
" that this report, as amended,,

be engrossed, re-printed, and laid on the table"—which was carried.

On motion of Mr. Si'kncer, it was determined that the report on the righf

of suffrage should be made the order of the day for to-morrow. It was then mov-

ed and carried that the Convention do adjourn ; and accordingly the Coavcn-

tion adjourned until to-merrow at 10 o'clock.

WEDJTESDAY, SEPTEMBER 19, 1821.

The Convention met at 10 o'clock. Prayer by the Rev. Mr. De Witt.

when the minutes of yesterday were read and approved.

THE ELECTIVE FRANCHISE.

Mr. Sanfoud moved that the Convention go into committee of the whole-

on his report relative to the right of suffrage, which was carried, and Mr. N.

Williams was called to the chair.

The report having been read—
Mk. N. Sanford took the floor. The question before us is the right of suf-

frage—who shall, or who shall not, have the right to vote. The committee have

presented the acheine they thought best ; to abolish all existing distinctions,

and make the right of voting uniform. Is this not right .^ Where did these dis-

tinctions arise .^ They arose from British precedents. In England, they have

their three estates, which must alwavs liave their separate interests represent

ed. Here there is but one est',>te—the people. To me, the only qualifications

seems to be, the virtue and morality of the people ; and if they may be safL-ly

entrusted to vote for one class of our rulers, why not for all .' In my opinion,

these dislinctions are fallacious. Wc; have the experience of almost all the

other states against lliciii. The principle of tlie scheme now ))roposed, is, that

those who bear the burtlicns of the state, should choose those tliatruleit.

There is no privilege given to property, as such ; but tliose who contribute to

the public support, we consider as entitled to a sluirc in tlie election of rulers.
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The bnrthcns are annual, and the elections arc annual, and this appears pro-

per. To me, and the majority of the committee, it appeared the only reason-

able scheme that those who are to be affected by the acts of the government,
should be annually entitled to vote for those who administer it. Our taxes are

of two sorts, on real and personal property. The payment of a tax on either,

we thought, equally entitled a man to a vote, and thus we intended to destroy

the odious distinctions of property which now exist. But we have considered

personal service, in some cases, equivalent to a tax on personal property, as in

work on the high roads. This is a burthen, and should entitle those subject to

it to equivalent privileges. The road duty is equal to a poll tax on every male
citizen, of 21 years, of 62 1-2 cents per annum, which is about the value ofeach
individual's work on the road. This work is a burthen imposed by the legisla-

ture—a duty required by rulers, and which should entitle those subject to it, to

a choice of those rulers. Then, sir, the militia next presents itself ; the idea

of personal service, as applicable to the road duty, is, in like manner, applica-

ble here ; and this criterion has been adopted in other states. In Mississippi,

mere enrolment gives a vote. In Connecticut, as is proposed here, actual ser-

vice, and that without the right ofcommutation, is required. The duty in the

militia is obligatory and onerous. The militia man must fmd his arms and ac-

coutrements, and lose his time. But, after admitting all these persons, what
restrictions, it will be said, are left on the right of suffrage ? 1st. The voter

must be a citizen. 2d. The service required must be performed within the

year, on the principle that taxation is annual, and election annual ; so that

when the person ceases to contribute or serve, he ceases to vote.

A residence is also required. We proposed the term of six months, because
we fmd it already in the constitution ; but we propose this residence in the state,

and not in the county or town, so that wherever a voter may be at the time of

election, he may vote there, if he has been a resident of the state for six months,
riie object of this was to enable those who mT)ve, as very many do, in the six

months preceding an election, out of tlie town or ward in which they have re-

sided, to retain the right of voting in their new habitations. The term of six

months is deemed long enough to qualify those who come into our state from
abroad, to understand and exercise the privileges of a citizen here. Now, sir,

Ibis scheme will embrace almost tiie whole male population of the state. There
is perhaps no subject so purely matter of opinion, as the question how far the

right of suffrage may be safely carried. We propose to carry it almost as far as

the male population of the state. The Convention may perhaps think this too

broad. On this subject we have much experience ; yet there are respectable

citizens who tliink this extension of suffrage unfavourable to the rights of pro-

perty. Certainly this would be a fatal objection, if well founded ; for any go-
vernment, however constituted, which does not secure property to its rightful

owners, is a bad government. But hov/ is the extension of the right of suf-

frage unfavoarablc to propertj' ? Will not our laws continue the same ? Will
not the administration of justice continue the same ? And if so, how is private

property to suffer ? Unless these are changed, and upon them rest the rights and
security of property, I am unable to perceive how property is to suffer by the

extension of the right of suffrage. But we have abundant experience on this

point in other states. Now, sir, in many of the states the right of suffrage has

no restriction ; every male inhabitant votes. Yet what harm has been done
in those states ? What evil has resulted to them from this cause ? The course
of things in this country is for the extenion, and not the restriction of popular
rights. I do not know that in Ohio or Pennsylvania, where the right of suf-

frage is universal, there is not the same security for private rights and private
happiness as elsewhere. Every gentleman is aware that the scheme now pro-

posed, is derived from the law calling this Convention, and in the constitution

of this body, we have the first fruits of the operation of the principle of exten-
sive suffrage—and will any one say that tliis example is not one evincing the
discretion with which our people exercise this right? In our town meetings too,

throughout the state, we have the same principle. In our town elections we
have the higliest proof of the virtue and intelligence of our people ; they as-

semble in town meetings as a pure democracy, and choose their o fficers and
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local legislatures, if I may so cull Ihcm ; and if there is any part of our public

Lusincss well done, it is that done in town meeting's. Is not tiiis a strong i)rac-

tical lesson of the beneficial operation of this principle ? This sclicme has been
proposed by a majority of the committee ; tliey think it safe and hcneficiaL

founded ia just and rational principles, and in the experience of this and neigh-
bouring states. The committee have no attachment, however, totliis particu-

lar scheme, and are willing to see it amended or rdtercd, if it shall be judged
for the interest of the people.

Mk. lloss. Mr. Chairman— In assigning the reasons which influenced the
select committee in making the report now under consideration, I shall rely

much on the honourablcgcntlcmen, \\ ith wlio:n I iiad the pleasure to be associa-

ted on that committee. But, sir, feeling a responsibility in common with the

membersof that committee, I may perhaps be permitted to state, as concisely

as I can, in addition to the views just s^jbuiitted by the honourable chairman of

that committee (i\Ir. N. l~anford)some of the motives which led to the provision-;

contained in that report. The subject now submitted, may be viewed as one of

deep and interesting importance ; inasmuch as it discriminates who among our
fellow citizens shall be allowed to exercise the high privilege of designating, b}'

their votes, ivbo .sliall represent them in their wants and their wisL'es, in the

various and multiplied concerns of legislation and civil government. . In every
free state, the electors ought to form the basis, the soil fiom ivliich £very thing
is to spring, relating to the administration of their political ccmcerns. Otherv.'ise

it could not be denominated a government of t'ne people. Tliis results from tlie

immutable pi-inciple, that civil goveynmcnt is instituted for the benefit of the
governed.—Coii&equcnth' all, at least, who contribute to the support or defence
«'f the state, have a just claim to exercise the elective privilege, if consistent

vvitli the safety and welfare of tlie citizens. It is immaterial whether that sup-

port or defence of the state Ije by the payment of money, or by personal service^

which are precisely one and the same thing- that of taxation. Assuming this,

then,as the basis, as being tlie least objectionable of any other, we are furnished
with certain data by vt'hioii the right to vole can be determined. By entering
llicm in a register, vre are able to test the qualification of electors, without re-

sorting to the muitiplication of oaths, wliicii under tlie present constitution had
grown into a most corrupting and alarming evil. After the most full and attentive

s'onsideration of the s>ibject, the committee were led to the conclusion, thai

this would bo tlie most simple and practical mode of ascertaining, with certain-
ty, w!io are entitled to tlie privilege of electors. At tlie same time, it gives a
liberal extension to that privilege, wiiich, unquestionably, a vast majority of"

our constituents will demand at our hands, and which we can have no wish (o

withhold, unless to perpetuate those odious distinctions which have hitherto so

long and so justly been complained of.—This is one of the crying evils for which
we were sent here to provide a remedy. It is not to be expected, sir, that any
general rules can be devised, that will extend to every possible case that it

would be desirable to include, nor is it possible to exclude all whomigiit abuse
the privilege. Wlierc evils must necessarily exist, the great object of iliis Con-
vention, I trust, will be to choose tlie least—to settle down on such general prin-

ciples as will result in conferring on the people of this state, the greatest possi-

ble sum of happiness and prosperity.

That all men are free and equal, according to tlie usual declarations, applies

to tiiem only in a state of nature, and not after the institution of civil govern-
ment; for then many rigiits, flowing from a natural equality, are necessarily
abridged, witli a view to produce the greatest amount of security and happinesji

to the whole community. On this principle the right of suffrage is extended to

white men oni^'. But why, it will probably be asked, are blacks to be exclud-
ed .'' I answer, because they are seldom, if ever, required to share in the com--

inon burthens or defence of the state. There are also additional reasons ; the\

are a peculiar people, incapable, in my judgment, of exercising that privihge-
with any sort of discretion, prudence, or independence. They have no just

conceptions of civil liberty. Tiiey know not how to appreciate it, an J arc coa-
scqucntJy indiircrcut to it-^ preservation.
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Under sucli circumstances, it would hardly be compatible willi (he safety of
< lie state, to entrust such a people with tins rig'ht. It is not thought acivisjihle

to pei'mit aliens to vote, neither ivould it be safe to extend it to the blacks.

We deny to minors this right, and why ? Because they are deemed incapable
of exercising- it discreetly, and therefore not safely, for the srood of the wiiole
community.—Even the better part of creation, as my honourable friend from
Oneida, (Mr. IV. \^'il!ianis,) stiles Ihcm, arc not permitted to participate in this

light. iVo sympathies seemed to be awakened iu their behalf, nor in behalf of the
aborigines, the original and only rig-htfnl proprietors of our soil—a people altoge-

ther more acntc and discerning, and in wJiose judicious exercise of the light I

should rejjose far more confidence, than in the African race. In nearly all the
western and sontheru states, indeed ntany others, even in Connecticut, where
steady habits and correct [principles prevail, the blacks are excluded. /\nd gentle-
men have been frequently in the habit of citing the precedents of our sister

tates for our guide ; and would it not be well to listen to the decisive wei"-ht
of precedents furnished in this case also ? It is true that in man}- of the states

the black population is more numerous tlian in ours. Then, sir, if the exclu-
sion be unjust or improper, that injustice would be of so much greater extent.
The truth is, this exclusion invades no inherent rights, nor has it any connec-
tion at all with the question of slavery. The practice of everv state in the
union, is to make such exceptions, limitations, and provisions in relation to the
elective privilege, under their respective constitutions, as are deemed to be
necessary or consistent with public good—varied in each according- to the ex-
isting circumstances under which they are made. It must therefore necessari-
ly rest on the ground of expediency. And, sir, I fear that an extension to the
Idacks would serve to invite that kind of population to this state, an occurrence
v.hich I should most sincerely deplore. The petition presented in their behalf,

now on your table, in all probability has been instigated by gentlemen of a dif-

ferent colour, who expect to control their votes. But whether this be so or not,

next the blacks will claim to be represented by persons of their own colour, in

\ our halls of legislation. And ctin you consistently refuse them ? It would be
well to be prepared for such a claim.

On the whole, sir, let your constitution, at a proper period, declare their
emancipation ; exempt them from military service as the United States govern-
-jncnt directs, and from other burthens as heretofore

; give them the full benc-
iits of protection ; and there, in mercy to themselves, and to us, Ictus stay our
hands.

Sir, as to the propriety and justice of extending the elective privileg-e to all

who perform military duty, and render services upon the public highways, I ap-
]n-ehend that it can easily be shewn that public policy, as well as justice, re-
quire this extension. In fact, those who have no other qualification to entitle
tliem to vote, contribute more in proportion to their ability to pay, towards the
defence and improvement of the state, than the wealthy. They are required
U> be at the expense of equipping themselves, and to serve three or four davs in

tlie year, and for v/hat ? Why to be ready to defend tlie lives and propertv of
the wealthy. And this must be done, however oppressive their poverty, or ur-
gent their business. If not, they must be subject to fine, and to imprisonment
too, if they happen to be destitute of money to pay it. In time of war, the bur-
iheu is still more unequal ; they must be shoved into the front of the battle ; no
money to procure tljem a substitute ; their families, if tiiey have any, must be
left unprotected'and unprovided for ; themselves exposed to disease, slaughter,
and death ; and this too, in defence of a country which now denies them tho
only true badge of freemen, the right of suffrage." Deprive them of this badge,
and where is the pledge that ensures their fidelity in defence of the state .'

Does not true pohcy, then, enforce the propriety of strengthening- their at-
lachment to their country, by clothing them with the habiliments of freem.en ?

1 know, sir, the venerable gentleman from y\lbany (Gen. S. Van Bensselaer)
with whom I had the honour to be associated on that committee, is apprehensive
that by extending the right of sutTrage to all who perform these services, that
we extend it to too many, who will not exercise it with' independence and
ludg-ment. gir, many of this dc-rrintion may be found among all orders of men.



182 CONVENTION OF

rich as well as poor. However trifling^ he may suppose the burthen iraposec!

on persons living' in the cities, to comply with military requisitions, he may be

assured, that in the country it amounts "to a very serious burtlien.

I have a deference and respect for that g-cntleman's opinions, liis virtues, and

his philantln-opy, to wliich all bear testimony. And, sir, I am the more sur-

prised that he should be averse to conferring- this privilege on men he has once

led on to battle, as he himself must have v/itnessed their privations and their

sufferings. In his operations upon the Niagara frontier during the late war, a

«Teat part of the forces under his command were composed of men who, with

the provisions here reported, would be excluded from the right of suffrage. I

have no wish, sir, to endanger the rights of property, by advocating the exten-

sion of this privilege. On the contrary, I am anxious those rights should be

g-uaranteed by every necessary precaution. Let them be m.ade amply secure ;

require, if you please, that persons to be. elected to office shall possess a certain

amount of freehold estate. At the same time extend the right of suffrage to

every citizen who is compelled to bear arms ; for remember, that wc are not

always to be in a state of peace, and let us estimate the rights of tlie militia lic-

cordinglj% During the late war, frequent were the calls on the militia, and as

often were they promptly obeyed. They subjected themselves fo immense sa-

crifices; exposed themselves to everj- hardship and danger incident to the vi-

cissitudes of war, for the protection and defence of the state, and for the preser-

vation of that privilege which they now claim a right to enjoy. Let me ask.

sir, what would have been the fate of the brave army of Gen. Brown when pent

up in Fort Eric, had not the militia fled to their relief, and averted their impend-

ing ruin ? Enclosed by a superior force of the enemy, whose incessant and de-

structive fire from his batteries continual!}- thinned their ranks, and wasted

awar our veteran little army, unable to secitre a retreat, and too much weak-

ened to advance. I'.i this perilous crisis, the militia, without waiting to receive

orders, but on appealing to their patriotism, instantly hurried to their protec-

tion. They crossed the Niagara in opposition to the pressing advice of their

disaffected, but more wealthy neighbours ; and, under the command of Gen.

Porter, they rescued the remains of that army which had survived the gloriouf

conflict at Bridgewatcr from inevitabled estruction. The militia, on that occa-

sion, achieved what would have given lustre to the best disciplined troops.

They met, and drove the enemy from his strong intrenchments ; liberated our

arrnv, and saved the western part of the state from plunder and conflagration.

It has since been well s.iid, in allusion to that event, that tlio militia of New-

Orleans have done much ; the militia of other places have done much : but it

remained for the militia of Genesee, and the Niagara frontier, to successfully

storm and take possession of the enemy's batteries.

Considering, sir, the perilous situation of our country at this momentous pe-

riod, the general government literally destitute of men and of money, pressed

by a veteran foe on every side, a part of the union yielding to the contaminating"

spirit of dlsatfectioa—in this direful dilemma, the nation turned its last hojie

upon the militia, particularly of New- York. That hope, sir, was not disap-

pointed. The then governor or commander in chief, by his patriotic and un-

"^xampled exertions, infused a universal spirit of emulation, and twenty tho;:sand

hardy champions of liberty rushed into the field at once from this single state.

It was the militia, sir. that snatched the trembling liberties of the nation from

Ihe malignant grasp of the enemy. But for them, vrc mig-ht all of us at this mo-

ment have been compelled to deplore the loss of that high privilege, the right of

suffra"-e. And what do they now ask ? Simply to be allowed to participate witii

you in the rights of self-government. And shall they be denied ? I tnist not,

.-,ir. If their services are duly appreciated, I indulge the hope that no honoura-

ble o-entlcman of this Convention will resist the justice of their claims.

g1:n. S. VA^• Rr.xssF.rAKR felt called upon, as dissenting from the opinion of

the committee, and as particularly {)ointed at by the gentleman last up, to state

his motives for tliat dissent. He was willing to permit all who contributed in

money to tlie state, or county, or town, who have residence in the towns, or a

ieo-arseltlement, to vote ; but lie was not willing to give a wandering popula-

linn. men v-ho I'.vo no where to be found when the enemy, or Ihe tax gatherer..
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comes, the same privileges as those who actually contribute to the support and
the defence of the f^-overument. The gentleman has referred to the services of

tlic militia which I had the honour to command—does the gentleman suppose

that that militia was composed of this wandering population ? No, sir ; they were
farmers and farmers' sons. I am not anxious to discuss this subject at large,

but beg to submit a substitute for the first clause, which goes as far as I think

it safe or proper to go. To extend tlie right of suffrage beyond this, would, in

my judgment, at some future time, when the number of inhabitants in this state

not owning land, will be vastly greater than that of the land owners, subject the

rights of lauded property to imminent danger. Mr. Van Rensselaer then sub-

mitted the following substitute :

" Every male citizen, of the age of 21 3ears, who shall have resided in the state

one year, and in the city or county where he may claim to vote six months pre-

ceding an election ; and within the last two years shall have been assessed and
paid a state, county, or town tax, together with the sons of citizens qualified as

aforesaid, above the age of 21 years, and not exceeding years, who may nei-

ther have been assessed nor paid any such tax, shall be entitled to vote for go-

vernor, lieutenant-governor, senators, members of assembly, and for every othei*

eiRcer to be elected by the people."

Mr. Fairlie felt himself called upon by the unusnal and improper reference

of the gentleman from Genesee, (Mr. Ross,) to tlie views of the minority in the

select committee, and particularly to those of tlie honourable gentleman from
Albany, (Mr. vS. Van Rensselaer) to slate, that the gentleman from Albany was
not alone in that committee in his opposition to the admission to the right of

suffrage of militiamen, and persons working on the roads. He had concurred
in that opposition, though he did not mean to be understood as saying, that, af-

ter a full discussion of the question, he might not feel himself at liberty to vote

for the clause as reported.

CoL. Young moved to amend the substitute offered by the gentleman from
Albany, by inserting the word " white" before citizens.

Mil. Jay. The chairman of the select committee has given a fair and candid

exposition of the reasons that induced them to make the report now under con-

sideration, and of the motives by which they were governed. He has clearly

:stated why they were desirous of extending the right of suffrage to some who
did not at present enjoy it, but he has wholly omitted to explain why they deny
it to others who actually possess it. The omission, however, has been supplied

by one of his colleagues, who informed us tltat all who were not white ought to

be excluded from political rights, because such persons were incapable of ex-

ercising them discreetly, and because they were peculiarly liable to be influen-

ced and corrupted. These reasons, sir, I shall notice presently. When this Con-
vention was first assembled, it was generally understood that provisions would
be made to extend the right of suffrage, and some were apprehensive that it

might be extended to a degree which they could not approve. But, sir, it was
not expected that this right Avas in any instance to be restricted, much less was
it anticipated, or desired, that a single person was to be disfranchised. Why,
sir, are Uiese men to be excluded from rights which they possess in common with

their countrymen ? What crime have they committed for which they are to be
punished ? Why are they, who were born as free as ourselves, natives of the

same country, and deriving from nature and our political institutions, the same
rights and privileges which we have, now to be deprived of all those rights, and
doomed to remain forever as aliens among us ? We are told, in reply, that

other states have set us the example. It is true that other states treat this race

of men with cruelty and injustice, and that we have hitherto manifested towards

them a disposition to be just and liberal. Yet even in Virginia and North-Ca-
rolina, free people of colour are permitted to vote, and if I am correctly in-

formed, exercise that privilege. In Pennsylvania, they are much more nume-
rous than they are liere, and there they are not disfranchised, nor has any in-

oonveuience been felt from extending to all men the rights which ought to be

common to all. la Ccnnecticut, it is true, they have, for the last three years.
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adopted a new constitution which prevents people of colour from acquiring Ihe

rig-ht of suffrage in future, yet even there they have preserved the right to all

those who previously possessed it.

Mr. Chairman, 1 would submit to the consideration of the committee, wlie-

ther the proposition of the gentleman from Saratoga is consistent with the con-

stitution of the United States. That instrument provides that " citizens of

each state shall be entitled to all the privileges and immunities of citizens in the

several states." Ko longer ago than last November, the legislature of this

state almost unanimously resolved, that " if the provisions contained in any pro-

posed constitution of a new state, deny to any citizens of the existing states the

privileges and immunities ofcitizens of such new state, that such proposed con-

stitution should not be accepted or confirmed ; the same in the opinion of this

legislature being void by the constitution of the United States." Now, sir, is

not the right of suffrage a privilege ? And can you deny it to a citizen of Penn'
sylvania who comes here and complies with your laws, merely because he is

not six feet high, or because he is of a dark complexion ?

But we are told by cise of the select committee, that people of colour are in-

capable of exercising the right of suffrage. I may have misunderstood that

gentleman ; but I thought he meant to say, that they laboured under a physical

disability. It is true that some philosophers have held that the intellect of a

black man, is naturally inferior to that of a white one ; but this idea has been
so completely refuted, and is now so universally exploded, that I did not expect

to have heard of it in an assembly so enlightened as this, nor do I now think it

necessary to disprove it. That in general the people of colour are inferior to

the whites in knowledge and in industry, I shall not deny. You made them
slaves, and nothing is mure true than the ancient saying, " The day you make a

man a slave takes half his worth away." Unaccustomed to provide for them-
selves, and iiabituated to regard labour as an evil, it is no wonder that when set

free, they should be improvident and idle, and that their children should be
brought up without education, and without prudence or forethought. But will

you punish the children for your own crimes ; for the injuries which you have
inflicted upon their parents? Besides, sir, this state cf tilings is fast passing

away. Schools have been opened for them, and it will, I am sure, give plea-

sure to this committee to know, that in these schools there is discovered a thirst

for instruction, and a progress in learning, seldom to be seen in tlie other

schools of the state. They have also churches of their own, and clergymen of

their own colour, who conduct their public worship with perfect decency and
order, and not without abilitj'.

This state, Mr. Chairman, has taken high ground against slavery, and all its

degrading consequences and accompaniments. There are genilctnen on this

floor, who, to their immortal honour, have defended the cause of this oppressed

people in congress, and 1 trust the}' will not now desert them. Adopt the

amendment now proposed, and 3'ou will hear a shout of triumph and a hiss of

scorn from the southern part of the union, which I confess will mortily me—

I

shall shrink at the sound, because I fear it will be deserved. But it has been

said that this measure is necessary to preserve the purity of your elections. I

do not deny tliat necessity has no law, and that self-preservation mny justify in

states, as well as in individuals, an infringement of the rights of others. Were.

I a citizen of one of the southern states, 1 would not (much as I .abhor slavery)

advise an immediate and universal emancipation. But ivhere is the necessity

in the present instance ? The whole number of coloured people in the state,

whether free or in bondage, amounts to less than a fortieth part of the wliolo

population. When your numbers are to theirs as forty to one, do you still fear

them? To assert this, would be to pay them a compliment which, I am sure,

you do not think they deserve. But there are a greater number in the city of

New-York. Mow many ? Sir, in even that city, the whites are to the blacks

as ten to one. And even of the tenth which is composed of the black popula-

tion, hov/ few are there that are entitled to vote r" It has also been said thaf

their numbers are rapidly increasing. The very reverse is the fact. During
the last ten yeais, in which the white population has advanced with astonishing

rapidity, the coloured population of the state Ivvi been staliouarv. This fact
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appears from the official returns of the last and the preceding census, and com-
pletely refutes the arguments which are founded upon this mis-statement. Will
)ou, then, without necessity, and merely to gratify an unreasonable prejudice,

stain the constitution jou are about to form, with a provision equally odious and
unjust, and in direct violation of the principles which you profess, and upon
which you intend to form it? I trust, I am sure, you will not.

Gen. Root, altera few introductory remarks, and observations upon the or-

der in which the amendments had been proposed by the honotirable gentlemen
from Albany and Saratoga, (Messrs. Young and S. Van Rensselaer,) proceed-

ed to explain his views of the social compact.
Sir, said Mr. R. in the formation of a social compact, which generally grows

out of exigency, when the people are but a little removed from their barbarous

and rude stale, they are not particular in enumerating the principles upon which
they thus unite ; but when they become more enlightened, they wril undertake
to say who shall belong to tlieir family.

In my judgment, every one who is taken into the bosom of that family, and
made to contribute, either in property or personal service, to the benefit of that

family, should have a voice in managing its concerns. It cannot be denied,

tliat the preservation of property is a much less consideration, tlian that of a se-

curity in our liberty and independence. Every member of this political famil}',

who is worthy to be one of its members, will prize much higher the freedom ot

the country, than the preservation of property.

Sir, for the preservation, or protection of property, you require a contribu-

tion in property towards the public fund—-you do this in the case of an alien,

who may hold property and be protected by the laws of your country, in the
enjoyment of tiiat pi'operty ; but he is not allowed to vote. An alien is som.e-

times permitted, by a particular law to hold property ; and if he is an able bo-

died man, he is required to fight in defence of this country, yet he is not allowed
to vote. The reasons are, that notwithstanding he may live among us and en-

joy the benefit of our freedom, he may have a partiality for som>e foreign coun-
try ; therefore, he is not to partake fully of cur privileges till after a certain

probationary season. The black population have a right to hold property, and
are protected in the enjoyment of it by our laws : but, sir, in case of an invasion

or insurrection, neither the alien nor black man is bound to defciid your coun-
try. They are not called on, because it is supposed there is no reliance to be
placed in them, they might desert tlie standard and join your enemy—they have
flot any anchorage in your country which the government is willing to trust.

Then under this view of the subject, it appears to me they cannot complain at

being excluded from voting, inasmuch as they are not bound to assist in the de-

fence of the country ; but have their liberty secured to them. It would be im-
proper that they should come forward and vote for the election of a commander
in chief, whom they were not bound to obey. We have been told by the hon-
ourable gentleman from V>^estchester, (Mr. Jay) and shall be again told, that

we are about to deprive these people of a franchise, with which they are now
vested. Sir, it is impossible to i-emoddle your constitution without changing
the relative rights of your citizens. It is said that these people are now enti?

tied to vote under our constitution, and that it is proposed to deprive them of this

privilege—Are there not others who are in a measure disfranchised by the re-

port of this committee, which requires nothing but a residence, and to have
paid taxes, to qualify a man to vote for governor and senators ?

I am not disposed to follow the gentleman, who has referred us to the reso-

lutions of the legislature for the two years past, instructing our members ia
congress oB the subject of the Missouri question. Whatever our legislature

may have done, it is not to affect the operations of this Convention, in deciding
upon the great question before ns. Their wisdom may be considered as worthy
of some consideration, still I flatter myself it will not materially vary the result

of this question. It is not necessary that we should enquire whether there is

a just cause of alarm, for fear that these blacks will hereafter disturb our po«
litical family. At present the number of blacks who are voters is so small,

that if they were scattered all over the state, there would not be much danger
to be apprehended ; but if wn may judge of the future by the past. I should sun^
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jjose (Ijcrc was some cause of alarm—when a few hundred free negroes of the-
city of New-York, fuUowing the train of those who ride in their coaches, and
whose shoes and boots lliey had so often blacked, shall go to the polls of the
election, and change the political condition of the M'hole state. A change in
the representation of that city may cause a change in your assembly, by giving-
a majority to a particular party, which would vary 3'our council of appointment
Tvho make the highest olficers of your government—Thus would the whole
litate be controlled by a few hundred of this species of population in the cit}-^

of IVew-York.
Tills is not all, in time of war these people -.-vho are not called on to fight,

your battles, may make Lhe major'ity of your legislature, which will defeat eve^
ry measure for tiie prosecution of tliat war ; so tliat instead of being an " or-
ganized corps" to iigfityour battles, they may be an " organized corps" to de-
feat the enei^ies- of. the state with all its patriotic exertions.

But although he was in favour of retaining some of tlie principles of the pro-
positions submitted by the honourable gentleman from Albany, yet there were
others which he disapprcwed. He, therefore, proposed to amend it (Mr. Young
having withdrawn his motion to insert) in the following manner:

—

" But no person s-!;a!l be allowed to vote for any elecilve officer in this slate,

wlio uonhi nt)t if an able t)odic-d man, aiifl within tiie proper ags prescribed by

the laws of tlie United Slates, be liable to the performance of militia duty, unless

exempted by act ot congress, or the laws of this state, on account of some pub-
lic officvj, or l)eing empl yed in some public triisi, or particular business, deemed
by llie legislative authority to bespeciiiUy !)eneficial lo tlie United States or tiiis

state, or unhss he shall li.ive paid within tiie year next preceding his offering liia

vote, a fan- cquivaleat in money lor Iiis personal services and equipments, to be de-

termined by the legislature, according o liie estimated expenue in time and equip-

ments, of an ordinary, able bodied and efficient m>litiaman ; Provided iha.\ Any

sncii person, above the age rcquu'ed by law for tlie performance of militia d;ty,

and who shall have, befo'e ari'ivuig at that age, paid such equivalent, or been li-

able therefor, if an able boilied man, and then resident in tins state, may be per-

mitted to vote at any such elections."

Mr. R. -thouglit tins provisioii v.-ovil3'moot the vicTvs of gentlemen who enter-

tained the same sentiint^nts in relaticm to the black voters that he did, and at

the same time preserve the delicacy of language whieh is observable in tlie

constitution of tiie United States, which no where uses the word slave.

Mr. P^artwood inaile a i'ew remarks against t'ue amendment.
Mh. R. Ci.ARrcE said he rose with considerable embarrassment, knowing the

weight of experience, talent, and elocution opposed to him. I am, said Mt, C.

oppposed to my honourable collengue (Mr. Root) on this question, to whose

judgment and experience I have generally been willing to pay due deference,

r am unwilling to retain the word " w7( /if," because its detention is repugnant

to all the principles and notions of liberty, to which we have heretofore pro-

fessed to adhere, and to our declaration of independence, v/hich is a concise and

just expose of those principles. In that sacred instrument we have recorded

the following incontrovertible truths—" JFe hold these fndks to he self-evident

—that eUl men are crecdcd equal ; that they are endowed by their Creator v)ifh

certain unalienahte rights ; that among these are life, liberty, and the pursuit of

happiness.''^

The people of colour are capable of giving their consent, and ever since the

formation of jour government they have constituted a portion of the peojile.

from whence your legislators have derived " their just powers ;" and by re-

taining that word, you deprive a large and respectable number of the people

of this state of privileges and rights which they have enjoyed in common with

us, ever since the existence of our government, and to which they are justly

entitled. Sir, to this declaration we all profess to be willing to subscribe, yet

by retaining this word yon violate one of the most important maxims it con-

tains.

It has been appropriately observed by the honourable gentleman from

Westchester, (Mr. Jay,) that, by retaining this ivord, you violate the consti
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?ation of the United States. Besides tlie clause quoted by that honourable g-cn-

tleiiiaii, I think there is another ujiou wliich it cru-.vds \'ery liard. Free pea-

4ile of colour are included in the number nhich reg-iilates your representation

in congress, and I wish to know how freemen can be represented when they

are deprived of the privileg-e of voting' for representatives. The constitution

says, '' representatives and direct taxes shall be apportioned amon2;.thc did'er-

ent states, according- to the inhabitants thereof, including all free persons," &c.

All colours and complexions are here included. It is not free " white" persons.

No, sir, our venerable fat'aers entertained too strong a sense of justice to coun-

tenance such an odious distinction.—Now, sir, taking this in connection with,

the declaration of independence, I think yau cannot exclude them without be-

ing guilty of a palpable violation of every principle of justice. We are usurp-

ing to ourselves a power which we do not (jossess, and by so doing', deprive

tiiem of a privilege to which they are, and always have been, justly entitled

—

an invaluable right—a riglit in which we have prided ourselves as constituting

our superiority over every other people on earth—a right which they have enjoy-

ed ever since the formation of our g-overnment—tlie right of suffrage. And why
do we do this ? Instead of visitmg the iniquities ofthcse people upon them and
their children, we are visiting their misfortunes upon them and their posterity

unto the latest generation. It was not expected of us, that in forming a consti-

tution to govern this state, wc should so soon have shewn a disposition to adopt
plans fraught with usurpation and injustice. Because we have done this peo-
ple injustice, by enslaving them, and rendering them degraded and miserable,
is it right that we should go on and continue to deprive them of their most in-

valuable rights, and visit upon their children to the latest posterity this depri-
vation ? Is this just ? Is it honest ? Was it expected by our constituents ?

Will it not fix a foul stain upon the proceedings of this Convention which time
will not efface.

My honourable -collcag^uc has -told us "^that tli«sG people are net liable to do
military duty, and that as they are not roqrared to contribute to the jiroiection

or defence of the state, they are not entitled to an equal participation in the
privileges of its citizens." Cut, sir, whose fault is this ? Have they ever refused
to do military duty when called upon? It is haughtily asked, wlio will stand in
the ranks, sliouldej- to shoulder, with a negro? 1 answer, no one in timetjf
peace; no one when your musters and trainings are looked upon as mere pas-
times ; no one when your militia will shoulder -their muskets and march to
their trainings with as much uncojiccrn as they would go to a sumptuous cn-
tertamment, or a splendid ball. But, sir, when the nour of danger approaches,
your "white" militia are just as willing that the man of colour should be setup
as a mark to be shot at by the enemy, as to be set up themselves. In the war
of the j-evolution, these people helped to fight your battles f)y land and by sea.
.Some of your states were glad to turn out corps of coloured "men, and to stand
"shoulder to shoidder" with tliem. In your late war they con'oihuted largely
-towards some of your most splendid victories. On Lakes Eiie aud Champlain,
where your fleets triumphed ovcj- a foe superior in numl)ers, and engines «f
death, they were manned in a large proportion wiili men of colour. And rii

this very house, ifl the fall of 1814, a bill passed i-ecciviug the a^'i-robation ofall
the branches of your government, authorizing t!ie governor to accept the ser-
vices ,of a corps of 2000 free people of colour. Sir, these w:ere times TChich
tried men's souJs. In these times it -was no sporting matter to bear arms, a'hese
were times when a man who siiouldered liis musket, did not know but i>e bared
his bosom to receive a deatii wound from the enemy ere he laid it aside; and
in these times these people were found a« ready and as williiig to volunteer in
your service as any other. They were not compelled to go, they were not draft-
ed. No, your pride iiad placed them beyond your compulsory power. But there
was no necessity for its cxerci.'^e ; tliey were VGlunteers ; "y^^, sir, volunteers
4<) defend that very country from the inroads and ravages of a rutliless and vin-
dictive foe, which had treated them with insult, degradation, and slavery. Vo-
lunteers arc the best of soldiers

; give me tlie nneu,' wJiatevcr be tiicir complex-
ion, that willingly volunteer, and not those wlio are compelled to turn out

:

such men do not fight from necessity, nor from mercenary motives, but from
.pnccJi^re. Such men formed the most efficient corps for vour country's dcfcnr.';



loj CONVENTION OF

iathe late war ; and ofsucli consisted the crews of your sqiindrous on Erie and

('hamplain, who largciv contributed to the safety and peace of your country,

and the renown of her arms. Yet, strange to tell, such are the men whom you

seek to degrade and oppress.

There is anotlier consideration which I think important. Our government ie

agovernment of the people, supported and upheld by public sentiment; and to

support and perpettiate our free institutions, it is our duty and our interest to

nttach to it all the different classes of the community. Indeed there should be

but one class. Then, sir, is it wise, is it prudent, is it consistent with sound po-

licy, to comjicl a large portion of your people and their posterity, forever to

become vour enemies, and to view you and your political institutions with dis-

trust, jea'lousj^, and hatred, to the latest posteiily ; to alienate one portion of tlie

community from the rest, and from their own political institutions ? I grant

YOU, sir, that in times of profound peace, their numbers arc so small that their

vese'jlment could make no serious impression. But, sir, are we sure ; can wc
calculate that we are always to remain in a state of peace ? that our tranquilli-

ty is never again to be disturbed by invasion or insurrection? And, sir, when
that unhappy period arrives, if they, justly incensed by the accumulated

wrongs which you heap upon them, should throw their weight in the scale of

vour enemies, it inight, and most assuredly would, be severely felt. Then your

gayest and proudest militiamen that now stand in your ranks, would rather be

seen " shoulder to shoulder" with a negro, than have him added to the number

of his enemies, and meet him in the field of battle.

By retaining the word " v/hite," you impose a distinction impracticable in

its operation. Among those who are by way of distinction called whites, and

whose legitimate ancestors, as far as we can trace them, have never been

slaves, there are many shades of diflcrence in complexion. Then how

will you discriminate ? and at what point will you limit your distinction ? Will

3'ou here descend to particulars, or leave that to the legislature? If you leave

it to them, you will impose iipon them a burden which neither you nor they can

bear. You ought not to require of them impossibilities. Men descended from

African ancestors, but who have been pretty well white-washed by their com-^

mingling with your white population, may escape your scrutiny ; while others,

-ivhose blood is as pure from any African taint as any member of this Conven-

lion, may be called upon to prove his pedigree, or forfeit his right of suffrage,

because he happens to have a swarthy complexion. Are you willing, by any act

of this Convention, to expose any, even the meanest, of your white citizens,

to such an insult ? I hope not.

But it is said thcss people are incapable ofexercising the right ofsuffrage ju-

diciously ; that they v/ill become the tools and engines of aristocracy, and se(

Ihemscfvcs up in market, and give their votes to the highest bidder ; that they

have no will or judgment oF their own, but will follow implicitly the dictates

of the purse-proud aristocrats of the day, On whom they depend for bread.

This may be true to a certain extent ; but, sir, they are not the only ones who

iibuse this privileg-e ; and if this be a sufificicnt reason for depriving any of your

(iti.'sens of their just rights, go on and exclude also the many thousands ofwhite

f uvning, cringing sycophants, who look up to their more wcallliy and more

iimbitious neighbours for direction at the polls, as they look to them for bread.

But although most of this unfortunate class of men may at present bo in this de-

pendent state, both in body and mind, yet we ought to remember, that we are

making our constitulion, not for a day, nor a year, but I liope for many genera-

tions; and there is a redeeming spirit in liberty, which I have no doubt Aviil

eventually raise these poor, abused, unfortunate people, from their present de»

f^Tadcd state, to equal intelligence with their more fortunate and enlightened

neighbours.

Sir, there is a day now fixed bylaw, when slavery iiaust forever cease in this

state. Have gentlemen seriously reflected upon the consequences which may

.-esultfrom this event, when they are about to deprive them of every inducc-

tiient to become respectable members of society, turning them out from the

protection, and beyond the control of tiieir masters, and in the mean time or*

daining them, to be fugitives, vagabaads, and outcasts from sociely.
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Sir ao lon"-er ago than last winter, the legislature of tliis slate almost unani-

mously rcsolv^ed, that their senators be instructed, and their representatives

requested, to prevent any state from being adnntted into this union, which

should have incorporated in her constitution any provision denying to the citi-

zens of" each state all the rights, privileges, and immunities ot citizens of the

several states." These instructions and requests, it is well known, particular-

Jy referred to Missouri ; and were founded upon a clause in her constitution,

interdicting this very class of people " from coming to, or settling in, that state,

under any pretext whatsoever." Whether these instructions and requests were

proper and expedient at that time or not, is not necessary for me to inquire

;

and I only refer to them to shew, how tenacious the representatives of the peo-

ple were, at that time, of even the smallest rights of this portion of their citi-

y.ens—rights of infinitely less importance to the free people of colour of this state,

than those of which you now propose to deprive them. About the same time,

my honourable colleague, then a member of the assembly of this state, intro-

duced a bill, declaring that, according to our declaration of independence and

form of government, " slavery cannot exist in this state." I shall give no opi-

nion upon the propriety of passing such a law at this day; but I will say, that

even the advocating such a humane proposition, gave honourable testimony of

the benevolence of his heart. And is it possible, that the representatives of the

same people should be found, in a few short months afterwards, entertaining a

proposition, which virtually and practically declares, that freedom, that liberty

cannot exist in this state; and this proposition receiving support from the same

individual who last winter was the champion of African emancipation.

Sir, I well know that this subject is attended with embarrassment and diffi--

culty, in whatever way it may be presented. I lament as much as any gentle-

man, that we have this species of population among us. But we have them

here without any fault of theirs. They were brought here and enslaved by the

arm of violence and oppression. We" have heaped upon them every indignity,

every injustice ; and in restoring them at this late day, (as far as is practicable)

lo their natural rights and privileges, we make but a very partial atonement for

the many wrongs which we have heaped u]3on them ; and in the solemn work

before us, as far as it related to these people, I would do them jiislice,and leave

the consequences tothe righteousdisposal of an all-wise andmerciful Providence.

The honourable gentleman from Genesee (Mr. Ross) has said that they

were ^peculiar people. We were told the other day that the people of Con-_

necticut were a peculiar people. Indeed this is a.ppculiarly happy mode of

evading the force of an argument. I admit that the blacks are a peculiarly

unfortiinate people, and I wish that such inducem.ents may be held out, as

shall induce them to become a sober and industrious class of the community,

and raise them to the high standard of independent electors.

CoL. Young expressed his intention to vote against the amendment pro-

posed by t!ic gentleman from Albany (Mr. Van Rensselaer) on the express

ground "that it did not contain the limitation oi white. He should use no cir-

cumlocution nor disguise. He was willing to express his opinion openly and

fully, and to record his name in the journals of the Convention, and thereby

transmit it to posterity. He was disposed to discharge the duty which he owed

to the people without fear or favour.

The gentleman who had just sal down had adverted to the declaration of in-

tlependence to prove that the blacks are possessed of " certain unalienable

rights." But is the right of voting a natural right? If so, our laws are op-

pressive and unjust. A natural right is one that is born with us. No man is

born twenty-one years old, and of course all restraint upon the natural right of

voting, during the period of nonage, is usurpation and tyranny. This confu-

sion arises from mixing natural with acquired rights. The right of voting is

adventitious. It is resorted to only as a means of securing our natural riglits.

In forming a constitution, we should have reference to the feelings, liabits,

and modes of thinking of tlie people. The gentleman last up has alluded td

tlie importance of regarding public sentiment. And wh?A is the public senti-

ment in relation to tliis subject ? Are the negroes permitted to a participation

ill social intercourse with the wliites ' Are tht-y elevated to public office I i\o,
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-sir—public sentiment forbids it. Tiiis thcj' know ; and hence they are pre-

pared to sell their votes to the highest bidder. In this manner you introduce
corruption into the very vitals of the government.
A few years ago a law was made requiring the clerks of the respective coun-

ties to make out a list of jurymen. Was a negro ever returned upon that list ?

If he were, no jury would sit with him. Was a constable ever known to sum-
mon a negro as a juror, even b.-fore a justice of the peace in a matter of five

dollars amouni? Never,—but gentlemen who would shrink from such an as-

sociation, would now propose to associate with him in the important act of
electing" a governor of the state.

1'his distinction of colour is well understood. H is unnecessary to disguise

it, and we ought to sliapc our constitution so as to meet the public sentiment.
If that scatimcnt should alter"—if the tmie should ever arrive when the African
shall be raised to the level of the white man—when the distinctions that now
prevail shall be done away—when the colours shall intermarry—when negroes
shall be invited to your tables—to sit in your pew, or ride in your coach, it

may then be proper to institute a new Convention, and remodel the constitu-

tion so as to conform to that state of society.

It has been urged, however, that it is not their faolt that they do not serve iu

the militia. Granted—but state authority cannot compel them to serve. That
subject is left to the general goa^ernment, which directs the eiirolment of white
citizens only. Expressio unius, est exclusio alterius.

xin argument has been raised that the proposition in the report of the com-
mittee would deprive them oi ceded rights.

It has been correctly remarked in reply, by the gentleman from Delaware,
{Mr. Root.) that you cannot vary or extend the rights^of one class, without in-

fringing upon those of another. Formerly, no residence was required for a
voter. Now it is proposed to require the residence of a jear ; and perhaps by
that provision the riglitsof four or five hundred emigrants may be affected, and
by this, we may possibly exclude four or five hundred black freeholders. The
argument in the one case will apply to the other.

I'l we look back to the time when our constitution was formed, we find that

there were then few or no free blacks in the state. The present state of things

was not contemplated, and hence no provision was made against it. The same
•was the case in Connecticut. In their recent constitution they have provided
for the exclusion of the blacks.

If you admit the negroes, why exclude the aborigines ? They have never
been ezisiaved. They were born, free as the air they breathe. That want of

self-respect which characterises the negroes, cannot be imputed to them.
It is said that the negroes fought our battles. So did aliens—the French.

Eut were the French on that account entitled to vote at our elections.-' No,
sir. It is a question of expediency ; and believing as I do, that the blacks
would abuse the privilege if granted, I am disposed towithiiold it.

Mr. Kadcliff also opposed the amendment. Ke considered the principle

of eziclusion to be derived, not from the distinction of colour—but resorted to

as a rule of designation between those who understand the wortli of that privi-

4ege, and those who are degraded, dependant, and unfit to exercise it.

Mr. Dodge proposed to divide the question into three distinct parts.

Mh. King deemed that Course out of order, until the amendment was act-

ed on.

Mr. Siiki.don was of the same opinion ; and upon a suggestion that the prin-

ciple of the amendment might be more correctly decided in a different shape,

Mr. S. Van Rensselaer consented to withdraw it.

The question then arising upon the first section as originally reported by the

'committee,

Mr. .Jay moved that the word lohite be stricken out.

Mr. Kf.nt sujiportcd the motion of Mr. Jay. lie was disposed, however,
tO annex such qualifications and conditions as should |)revent them from cohy-

ing in bodies from other states to vote at elections.

\Ve did not come to this Convention to disfranchise any portion of (lie com-

nrjuity, or to take away their rights. Suppose a negro owning a freehold act
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entitled to vote in Vermont, removes to this state. Can we constitutionrJlf

exclude iiim from enjoying' that privileg-c ? The constitution of the United
States provitfcs that " the citizens of each state shall be entitled to ail the pri-

vileg'cs and immunities of citizens m the several states ;" and it deserve^! con-
sideration whether such exclusioi>, would not be opposed to tlie constitution of
the United States.

There was much difTicnlty in the practical operation of such a principle.

What shall be the criterion in deciding- upon the ditlercnt shades of colour?
The Hindoo and Chinese are called j^ellow—the Indian re i ! Shall these be ex-
cluded should they come to reside among- us ? Grea,t efforts were now making-

'

in the Christian world to enlighten and improve their condition, and he thought
it inexpedient to erect a barrier that should exclude them forever from the en-
ixiymentof this important riglit.

CoL. Young replied, and enforced the reasons which he had previously urged
ag-ainst tiie amendment that had been withdrawn.

It had been objected that this measure would be a hardship upon the blacks.
But it had been recently and soberly done in the land of " steady habits." And
are we more wise, more sober, more correct, than they ? We ought to make
a constitution adapted to our habits, manners, and state of society. Metaphy-
sical i-efmements and abstract speculations are of little use in framing- a con-
stitution. No white man will stand shoulder to shoulder with a negro in the
train band or jury-room. He will not invite him to a seat at his table, nor in
his pew in the church. And yet he must be placed on a footing of equality in

the right of voting, and on no other occasion whatever, either civil or soci-al.

It had been said that there was no criterion to determine questions of fact in

relation to the various sb-adcs of colour. That will be left for the legislature to

define and settle. And although there may be some difficulty in individual ca-
ses, yet that circumstance furnishes no argument against the establishment of
the piincijjle.

The minds of the blacks are not competent to vote. They are too much de-
graded to estimate the value, or exercise with fidelity and discretion that im-
portant right. It would be unsafe in their hands. Their vote would be at the
call of the richest purchaser. If this class of people should hereafter arrive at

such a degree of intelligence and virtue, as to inspire confidence, then it will

be proper to confer this privilege upon them. At present emancipate and pro-

tect them ; but withhold that privileg-e which they will inevitably abuse. Look
to your jails and penitentiaries. By whom are they filled ? By the very race,

whom it is now proposed to cloth with the power of deciding upon your political

rights.

If there is that naitural, inherent right to vote, which some gentlemen have
urged, it ought to be further extended. In New-Jersey, females were former-
ly allowed to vote; and on tliat principle, you must admit ncs^resses as well as

negroes to participate in the right of suffrage. Minors, too, and aliens must no
longer be excluded, but the "era of good feelings" be commenced in earnest.

Mn. Radcliff abscrved in reply to. the argument of the gentleman from
Albany, (Mr. Kent,) that if the negro freeholder, removing to this state from
Vermont, had a constitutional right to vote here, it follows that it would be
equally unconstitutional to annex such qualification to their coming from other

states, as that gentleman had proposed. He remarked that a learned and pi-

ous profession were excluded from office. But were it otherwise in Vermont,
and a clergyman should come hither from that state, he would, upon the prin-

ciple assumed by that gentleman, be eligible to olfice, in defiance of the con-
stitution. The constitution of the United States applied only to tnvV, not to

political rights. The latter are necessarily reserved to the several states.

Mr. King said he was fully aware of the delicacy of this question, and of the

difficulties with which every step of it must be accompanied ; and he did not
now mean to enter into the consideration of it. It is in relation to one idea on-

ly that I wish to confine my remarks.

The constitution of the United States is beyond the control ofany act of any ^

of the states. It is a compact, to which the peoi)le of this state, in common
with those of other states, are parties^ and cannot recede from it without tUe-
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consent of all. Willi this understanding-, what, lot me ask, is the mGaiiiug- of

the provision quoted by the gentleman frotn Albany, (Mi-. Kent.) Take the

fact that a citizen of colour, entitled to all the privileg-es of a citizen, come:/

here- He purchases a freehold ; can you deny him the rights of an elector,

incident to his iVeehold ? He is entitled to vote, because, like any other citi-

zen, he is a freeholder ; and every freeholder your laws entitle to vote. He
comes here, he purchases property, he pays you taxes, conforms to your laws ;

ho'.v can vou then, under the article of the constitution of the United States

which has been read, exclude him. Tlie g-entleman from New-York(Mr.Radclitr)
thinks, that the meaning of tliis provijjion in the United States' constitution ex-

tends only to civil rights : such is not the text, it is to all rights. This seems to

me to lay an insuperable barrier in our way. But I am, at the same time free

to confess, that I am fi*!!} alive to the difficulties of this question, though I do
not feel that they do now press upon us. I am not sure how a black, unless

born free, may become a citizen ; a man born a slave cannot be a citizen : a

red man cannot be a citizen ; tliey cannot even be naturalized, for naturaliza-

tion can only be effected under the laws of the United States, which limit to

the whites. The subject is evidently full of difficulties, tliough, as 1 before

said, they are not now pressing. But the period is not distant when they must
be. As certainly as the children of any white man are citizens, so certainly tlie

children of the black men are citizens ; and they, may in time, raise up a pro-

geny, wliich will be disastrous to the other races of this country. I will not

trouble the Convention further ; but I thought it due to tlie occasion to express

my opinion of the consiitational barriers which interpose, to prevent our retain-

ing the woid " white" in the clause.

^1r. Young understood the language of the constitution to mean that a black

man or a white man, coming into this state, should be entitled to all the privile-

ges and immunities to which black men or white men are in this state entitled.

A clergymen coming into this from another state, would be entitled to all the

privileges and immunities to which a clergyman is here entitled. Of course if

this construction be correct, the constitution of the United States does not bear

upon this question.

Mr. Koot expressed a similar opinion. He remarked, that if it were other-

wise, a man going from one state where a fx-eehold was not required as a quali-

fication for a voter, into another state where a freehold was required, might still

claim, the right of voting. This Convention may provide that no man shall

vote who has not a freehold of 10,000/.—and no man coming from another state

where it was not required, could be authorized to vote without such freehold.

Mr. R.,thougIit the amendment which he had previously offered, but which
had been thought to be out of order, and therefore waived, might avoid some of

the difficulties that were feared, and he therefore renewed his motion to strike

out the word white for the purpose of inserting it.

On motion of Mr. Cramer, the committee then rose, reported progress, and
obtained leave to sit again.

Mr. Ross moved that the Convention hereafter meet at 9 o^clock, A. M.
Lost.

Mr. Young then moved that the Convention hereafter hold t»vo sessions a

day, to meet at 9 o'clock in the morning, and at some convenient hour in the af-

ternoon.

Before the motion was put, the Convention, on motion of Mr. Van Vechten,
adjournL-d.

THURSDAY, SEPTEJIBER 20, 1821.

Prayer by the Rev. Mr. De Witt. The minutes of yesterday were read

and approved. The President excused himself, and requested Chief ./usticr

Sijencer to takr- the chnir in his absence.
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THE ELECTIVE FRANCHISE.

On motion of Mr. N. Sanford the Conv^ention llien resolved itself into a
I :oinmittee of the whole on the report of the committee on the i-ig-ht of suffrage.

Mr. N. Williams in the chair.

Mr. Van Vechten observed, that the question before the committee was
of importance, and one on which he should lie happy to see a unanimous vote.

It had been said tliat the peoplelooked for an extension of the rig-ht of suffrage,

but he had not heard it sug-gested that they desired the disfranchisement of anj'

<;lass of electors.—The amendment reported by the select committee contem-
plated to deprive electors of colour of a rijlit which they have enjoyed since the

adoption of the constitution. He asked why this should be done ? Those
electors are freemen, and have been recognized as citizens of the state nearly
half a century ; have under the sanction of our constitution and laws duly ac-

quired the leg-al qualifications of electors. Have they done anj^ thing to forfeit

their light of suflVage ? This has not been shewn. It was indeed urged that

they are a degraded people, wanting inlclligencc, integrity, and independence,
who sell their votes to the highest bidder, and that many commit perjury to

make tliemselves voters. But what evidence have the committee to fix those

imputations on that class of electors, which does not fix the same imputation,

on as numerous a class of white electors ? Is perjury, moral degradation, ig-

norance, and want of independence confined to the electors of colour ? Have
they the capacity to acquire and take care of tlie property which is necessary
to constitute them electors, and arc they incapable of enjoying the privileges

which the acquisition of property' entitles them to ? Is it competent for us to

prescribe what moral and intellectual qualificaiions will constitute an honest
and independent elector ? I presume not, (said Mr. Van Vechten,) nor has the

select coinmittee attempted to do so, except by excluding persons duly con-
victed of infamous crimes.—It seems that some gentlemen entertain doubts
whether any of our people of colour are in a legal sense citizens, but those

doubts were in his opinion unfounded.—We arc precluded from denying their

citi/.ensliip, by our uniform recognition for more than forty jears—nay some of

them weic citizens when this state came into political existence—partook in

our struggle for freedom and independence, and were incarporated into (he

body politic at its creation. As to their degradation, that had been produ-

ced by the injustice of white men, and it docs not become those who have act-

ed so unjustly towards them, to urge tiie result of tliat injustice as a reason for

perpetuating their degradation.—The period has elapsed when they were con-

sidered and treated as the lawful property of tlieir masters. Our legislature

<ir,-.j diiiy recognized tlicir nnalicnable right to freedom as rational and account-

able beings. Tiiis recognition, and the provision made by law for the gradual

an^.elioration of their condition, by necessary implication, admit their title to

liic native and acquired rights of citizenshii. Indeed the report of the select

comiiiittee consideis tiiem to be citizens—ivliy else are the words mhiie citizens

used in the report? If there are no citizens of colour the term it'hile hy
way of distinction is unmeaning. Again, the law under which the members of

this Convention were elected, expressly gives the right of voting not only for

calling tiic Convention, and at the election of its members, but on the amend-
ments which the Convention may propose to the constitution. Are not these

unequivocal and conclusive concessionsof their citizenship ? But it is said that

they are by law exempted from sharing the public burthens of militia service, and

serving as jurors, because public sentiment is against an intermixture with them
in those services. Mr. Van Vechten remarked that their exemption from

inditia duty, was the gratuitous act of the government of the United States, in

which the free people of colour were not consulted. With respect to serving

on juries there is no legal exemption in favour of the people of colour who havs

the qualifications prescribed by law for jurors, It is true that in compliance

with the prejudices of the community tlicy are practically excluded from jury

service, and probably their exem.ption from militia duty vpas induced by the

same motive But is this a just ground for defranchising them ? Arc they not

25
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liable, whenever the government shall see fit to require them, to render the

same services that white citizens are enjoined to perform ? Are they not

taxable, and do not many of them pay their proportion of taxes in common
with white citizens ? This cannot be denied. How then can we in framing

a permanent form of government, justly deny them the rights of free citizeau^

on account of their present exemption by law from militia duty, and their prac-

tical exemption from serving as jurors ? Do our prejudices against their colour

destroy their rights as citizens ? Whence do those prejudices proceed P Are
they founded in impartial reason, or in the benevolent principles of our holy

religion ? Nay, are they indulged in cases where the services of men of colour

are desirable ? Do we not daily see them working side by side with white citi-

zens on ou-r farms, and on our public highways ? Is it more derogatory to a

white citizen to stand by the side of a citizen of colour in the ranks of the mili-

tia, than in repairing a highway, or in labouring on a farm ? Again, are not

people of coloirr permitted to participate in oar most solemn religious exer-

cises—to set down willi us at the same table to commemorate the dying love of

the Saviour of sinners ? This will not be denied by any one who has been in the

habit of attending those exercises, and those religious solemnities—And what
is the conclusion to wliich this fact directs us ? Is it not that people of colour

are our fellow candidates for immortality, and that the same path to future hap •

piness is appointed for them and us—and that in the final judgment the artificial

distinction of colour will not be regarded.—How then can that distinction

justify us in taking from them any of the common rights which, every otherfree

citizen enjoys ?

There is another, and to my mind, an' insuperable objection, said Mr. V. V.,
to the exclusion offree citizens of color from the right of suffrage, arising from

the provision in the constitution of the United States, " that the citizens of each-

state shall be entitled to all privileges and immunities of citizens in the several

states." The eiFect of tliis provision is, to secare to the citizens of the other

states, when they come to resid-s here, equal privileges and immunities with our
native citizens. Suppose, then, that a free citizen of colour should remove
from the state of Connecticut rnto this state, could we deny liim the right oi

suffrage when he obtained the legal qualification of an elector ? Is not the con-
stitution of the United States paramount to ours on the subject? and if it

is, will it be wise or fit to incorporate an amendment in our constitution, by
which we deny to our own citizens of colour, a privilege wliich we cannot witli-

hold from tlic same description of citizens of other states, when they migrate into-

this state.

It has been stated by the gentleman from Saratoga, (Mr. Young) tliat by the

constitution of Connecticut, which has been recently adopted, the right or

suffrage is confined to wliite male citizens. But on looking into the constitu-

tion it will be seen that the first section relative to the qualifications of elec-

tors, expressly saves and confirms tlie right of suffrage to a>} who' had been or

should be made fVeemen of that state before the ratification of the constitution.

It will not be denied that citizenship was necessary to enable any person to be-

come a freeman in Connecticut, nor can it be disputed that there are and have
long been freemen of colour in that state. We have therefore the authority of

the framers of the constitution of Connecticut against the principle of disfran-

chising our present electors of colour.

The gentleman from Saratoga, as well as the gentleman from New-York, (Mr.
Radcliif ) contend that the provision in the constitution of the United States

which has been quoted, relates to civil riglits, and not to political privileges.

On what is the distinction founded? Is not the language of tlie constitution

"all privileges and immunities" broad enough to comprehend botii civil rights,,

and political privileges ? Are there any quahfyiiig words to support the dis-

tinction ? Is not the right of suffrage achnitted on all sides to be an imi)ortant

privilege ? Surely the gentleman's distinction is not only unfounded, but in-

consistent with the clear and unequivocal language of the constitution, as weli

as with the obvious policy which induced to the provision in question in its broad
est sense.
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But in order to repel this argument, and to sustain their distinction, the gen-
tlemen have put the case of a clergyman from Vermont, (wlierc the clergy are
not excluded from a scat in the legislature) coming to reside in this state, and
it has been asked whether the prohibition in our constitution relative to the
clergy, would not exclude liim here ? To this Mr. V. V. said he found no diffi-

culty in giving a satisfactory answer. Tlie privilege of citizenship has no con-
Ecxion with the clerical office. A clergyman may exercise all the functions
appertaining to his office in this state without being a citizen; but citizenship
is necessary to give him a political relation to the government, and that with-
out reference to his clerical office. Wliercfore when a citizen from Ver-
mont, or any other state, who is a clerg^'man, comes to reside amongst us, he
is entitled to all the privileges and immunities of citizensliip, independent of his

office, and as to that he must be content to stand upon the same footing with his

clerical brethern here.

Mr. V. V. concluded by repeating that he had understood that it was ex-
pected by a considerable portion of the j)eople of this state, that the right of
suffrage would be extended, but he had not heard that it was expected or de-
sired (except by some of the citizens of New-York) that any of the present elec-
tors of this state should be disfranchised. lie should ttierefore vote for striking
out the word white in the amendment before the committee, m order to reserve
inviolate the present constitutional rights of all the electors.

Chief Justice Spencer said, it was the duty of every man to contribute
his aid in arriving at a just result in this important question. He thought he
might say he had not wasted much of the time of this Convention. The sub-
ject was a momentous one—not merely the proposition before the committee,
but the subject matter of it; and certainly he could not justify himself in re-
maining silent on this important question. He should lay it down as a funda-
mental maxim, that in proceeding to amend the constitution, this Convention
had an unquestionable right to protect and guard the rights of the majority of
the community, although it may seemingly invade the rights of others ; that the
community has a right to secure its own liappiness and prosperity, and that we
are authorized to adopt all means that shall conduce to that end. If we find ex-
isting in this community any particular class of people, who cannot with pro-
priety and safety exercise and enjoy certain privileges, we have a right to
abridge them by placing them in the hands of the majority. We have in our
constitution determined that no man under twenty-one years shall exercise the
right of suffrage, upon the presumption that they do not possess mature under-
standings, and therefore have not a right to enjoy this privilege. Has the cor-
rectness of this principle ever been doubted ? He believed not, although many
arrive at maturity of understanding, and are ornaments of society, before they
reacli that age. It is necessary in establishing laws, to have general rules. He
therefore had no hesitation to say, that with regard to tlie blacks, whatever we
liave to accuse ourselves of, from our own fault, or the fault of our ancestors,
we have the unquestionable right, if we think the exercise of this privilege by
them will contravene the public good ; we have a right to say they shall not
«njoy it. This is consistent %vith the feelings of every man. Sir, difficulties

have been urged, and it has been supposed by some gentlemen, that it is an in-
fringement of the constitution of the United States, which says " the citizens
of each state shall be entitled to ail the privileges and immunities of citizens in
the several states." Now, sir, said Mr. Spencer, I have two answers to this

:

First, If by adopting this principle we shall not be able to exclude men of
colour from coming from states, where they enjoy that privilege, the commit-
Jee know that any thing we may do, inconsistent with the constitution of the
United States, would be ineffectual ; if it be competent for us to do so, it would
!)e inoperative. This is one answer. We therfore need not be deterred on
that ground. I go farther ; and must be permitted, with great deference to
those distingushed gentlemen who are opposed to me on this subject, to express
my own views of the construction of that article. My own opinion is, that
tiiis clause regards mere personal rights. It was intended by the constitution
to admit persons of other states to purchase property, and enjoy all the person-
al riglits, as in the states whence they came. Let us look at it in relation to the
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constitutions of the several states. We have declared that a person to be oli-

g-ible to the office of g-overuor uiust have been a resident of this state a certain
number of years, before he is qiiahfied. Now, I ask, Vv'hcthcr au cniig-raiit

fi-om the state of Vermont would contend, that he was elig-ible to tliat c:flice, ia

the same manner as if lie had al.vays resided in this state t A resideuro of si:<:

months is required to eotitle a person to vote ; but a person com}n<f from Ver-
mont, upon the piinciple here contended for, would say that he hi^ a right to

vote, because he had been enrolled in the militia, without reference to the ques-
tion how long he had resided in the state. I think it was stated bv some gen-
tleman in the debate, that a minister of the gospel, who had been licensed iu

another state, in which thei'c were no such restrictions would be eligible to u

seat in our legislature. An honourable member has said, that he would have
the same rights and ])rivileges as a minister of the gospel, in this state. On the

bain.^ principle, a person of colour coming from another state, would have tiiv;

privileges as one of the s-ame class lierc. He should forbear to enlarge upo.'i

tliis part of the subject; but he did hope that gentlemen would concur witli

him in believing that this clause in the constitution regarded jiersonal rights, and
no other.

In arranging its municipal affairs, any government may adopt such reguh
tions as it may think fit. A citizen had no more right to claim to be an elector,

than to be elected.—The regulation of the right of voting is an arrargement.
for the public good ; and upon the principal question, if we would conscien-
tiously decide, lie believed we should say, tliat persons of colour do not possess
tiie requisite qualifications for exercising tins privilege with discretion. Thev
are a degraded race— it is in part our far.lt. It had been considered since his

day by good and pious inilivrdunls, tliat slavery was lawful—that it was justified

by scripture. That opinion has changed

—

tlie contrary is believed by all classes

of peo)jle ; and we ougiit not to deprive them of rights, if by permitting them
to enjoy those rights, we do not injure ourselves. Provision has been made in

this state for the abolition of their bondage ; but in other states slavery exists.

—Gradudl emancipations may take place ; and 'he truth is not lo be disguised,

that slaves, tluis emancipated, are flocking into this state, and particularly in-

to the metropolis. This consideration ought to arrest the attention of this ecni-

mittee.

He did verilj' believe, that tliis description of persons larked intelligence. It

was not owing to their nature altogether, but partly to the manner in which
lliey had been brougi/t up, that they were not capable of judging discreetly in

matters of government. Though he should vote against this motion, yet he
must connect it with other propositions reported by the committee. He admit-
ted that we have a right to do so for our own safety and security. It Ijas been
said by some gentlemen, that by their enjoying these privileges, others were to

be abridged—tins is not the test ; and yet with regaid to the report of this com-
mittee, they admit a large number of persons to vote, merely because they con-
tribute to the supjiort of the government by their personal services. On this

subject how stands our constitution now, with regard to the most num.crous
branch of the legislatu)-e ? [Here Mr. Spencer read the clause of the constitu-

tion, regulating the votes for members of assembly.] The first inquiry will now
be, how many persons will be admitted to llie riglit of suffrage, who do not at

present enjoy it, under the existing constitution. The second, whether extend-
ing tliis rig-htin so great a degree, as is proposed, would be compatible with the
interests of this state. The report says, that all white male citizens, who within
t'le )'ear immediately preceding the election, have worked on the higlnvays,

tiave been enrolled in the militia, ice. shall be allowed to vote. This will be on
rlie ground of their contributing to the public fund.

liCtme ask, said iMr. S. to whom this right will be extended ? It will princi-

pally be extended to single persons, who have no families, nor permanent re-

sidence; to those who work in your factories, and are employed by wealthy in-

dividuals, in the capacity of labourers. Now, I hold, and I do it wilh all defer-

ence to the opinions of others—for I do not mean to charge any thing ujion this

committee— but I do hold, that it will be one of the most aristocratic acts that

Tvys ever witnosscil iu this cummunjty—luuier the pretence of giving th.e right
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to tliem, we m fact g-ive it to those who employ, clothe, and feed them. I ap-

peal to this Convcntiou, whether they do not believe, that a man who employs

tiventy, thirty, or fifty of these persons, if, on the approach of an election, he

lells them that he wishes them to vote for this or that candidate, whetlier they

will not feel themselves bound to comi'.ly with his wislies. That man who holds

!u his hands the subsistence of anotlier," will always be able to control his will.

Such a person will forever be the creature of the one who feeds, shelters,

fiothes, and protects liim. This class of persons, would be as subservient to

the will of their employers, as jiersous of colour. In trutli, it would seem to

inc, that under the notion that there is a call for extending the right of suffrage,

this FvJport goes to the most extravagant length.

He said he would explain what he believed to he the origin of this sentiment

in favour of extending tiie elective franchise. The western part of tiiis state

has increased with an almost unexampled rapidity, with a virtuous and intelh-

gcnt people—I speak of those vv'ho hold lands by virtue of contracts. They

have gone on improving their estates, and paying as far as they could ; but in

very few cases have they completed their payments, and merely for the want

of a form of a deed, they have been excluded from the right of voting. A short

time since, attempts had been made in the legislature to invest them with the

privilege of voting, as being equitable freeholders, but the attempt did not suc-

ceed ; and their condition certainly does appear to call for some relief.

1 have lelievcd, and do still believe, said Mr. S. that we arc called on to extend

the right of suffrage, as far as the interests of the community will jicrmit
;
but

I do think we cannot contemplate carrying it to the full extent recommended

in the report, without knowing that we are not giving it to those people who
will nominally enjoy the right, but to those who feed and clothe them. I shall

vote against striking out the word white, on the ground that it is necessary for

sccuringour own happiness. I cannotsay I would deprive those people, who

have acquired property, of the privilege of voting ; but I cannot consent to

extend it to others, in whose hands it will be as much abused as by these colour-

ed people. I am willing to extend the right of sufiVage as far as my conscience

n ill admit ; but I never can agree to extend it so far, as to deprive the agri-

« ultural interests of this state of the rights which they ought to enjoy. I never

can consent to extend t!iis right, and make an aristocracy by giving the man
wlio has the longest purse, tlie power to control tlie most votes.

Gen. TAr.r.MADQE rose merely to state a fact, lie had made examination,

and found that in a warmly contested election about two years ago, there wen;

'riiit about one hundred blacks who voted at the polls in tlie city of New-York ;

'anil in the contested election last spring, there were but one hundred and six-

ty-three. He submitted it therefore, to the consideration of the committee,

whether the evil complained of was of a magnitude to require the disfranchise-

ment of this unfortunate race.

Col. Yotjng observed, in relation to the constitutional question that had

been raised, that it had been solemnly adjudged by the honourable gentleman

from Albany, (Mr. Kent,) then Chief Justice, in the case of Livingston vs.

V an Ingen and others, 9iAJo/i./wo/i, 577, that " the provision that the citizens

of each state shall be entitled to all the privileges and immunities of citizens

in the several states, means only that citizens of other slates shall have equal

rights with our own citizens, and not that they shall have difierent or greater

rights." This was the construction which he had yesterday given it, and which

entirely withdrew it from the objections that had been raised.

Mr. Radcliff maintained the position which he yesterday assumed, that

the constitution of the United States alluded to civil, and not to political rights.

He referred to contemporaneous and Eubsequerst constructions of that instru-

ment. The constitution of South-Carolina provides tiiatall white inliabitants,

and no other shall be allowed to vote. This co7istitution was made only two

years after the formation of the former, and no such objection was raised, al-

iliough some of those who made it were UiCinbers of the United States' Con-

vention. The copjstitution of Delaware v.'as formed soon after, and thatof Con-

nec^ticut more recently—both containii^.g a similar provision. These were

okl states, and parties in the formation of the federal compact.
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The coiistitntions of Kentuck}', Ohio, Louisiana, Indiaua, Mississippi, lUj.
nois, Alabama, and Missouri, all now states, contain similar provisions. These
having- been formed since the orig-inal association, were required to submit
their respective constitutions to congress for their approbation, as preliminary
to their admission into the political family. They did so—and this question has
therefore been decided by congress no less than eight times without a single
objection ever having been raised against the unconstitutionality of such a pro-
vision. The Missouri question was of a political nature, and altogether differ-

ent from the present.

Mr. R. further illustrated the arguments that had been offered in support of

the report of llic committee, and answered the objections that had been raised.

In reply to tlie remark, that whites were often as profligate as the blacks, he
admitted it ; but the same could not be said of them as a class : and if gentle-
men could draw a line of distinction that should divide the profligate from the
virtuous, he would cheerfully give it his support without reference to colour.

He contended that it would be conferring no benefit upon the blacks to alloxr

them to vote. It only led to scenes of dissipation and expense. The principle

of extension, as reported by tl»e committee, would give us 2,500 negro votes in

the city of New-York—and he hoped that gentlemen from the country would
not, merely because they felt no pressure from the evil, let loose upon that city

a host of voters that might give law to the whites, and in the consequences af-

fect the remotest corners of the state.

Mr. Livingston. The Convention, sir, have arrived at that part of their

business which is the most intei-esting to the public at large. Tlie questions

relating to the legislative and executive branches are less important, because
the)' arc at all times in the hands of the people, who can dispose of them at tlieir

pleasure. But we have now come back to the right of suffrage—a right which
comes home to tlic business and bosom of every man.

It may be expedient to review our constitutional history. When these states

j^eparated from the mother couutry, and formed constitutions of government,
tliey declared tliat all men were free and equal; and yet in the next breatli

thev gave a practical refutation of the doctrine they had advanced, by depri-

ving their citizens of equal rights, in granting privileges to the rich which were
denied to the poor. And why did they exclude the latter from the right of suf-

frage ? Public policy required it. The wealth of this state was comparatively

in the hands of a few individuals. Four or five families could almost control

the wealth of the state, and it was necessary to conciliate the rich to avail

themselves of their influence and wealth. What was tlien tlie situation of (lie

people of colour ? Tlicy were slaves. A free negro was a phenomenon in (lia

state. They were recognized only as property. Since that time various acts

have been passed ameliorating their condition—providing for their gradual

emancipation—and prohibiting their exportation to foreign states as slaves.

But after having thus provided for their emancipation, and welfare, it behoves

us to have regard to the safety of ourselves. Grant them enrancipation. Grant
them the protection of your laws, and tlie enjoyment of their religion. But if

they are dangerous to your political institutions, put not a weapon into their

bands to destroy you. It is indeed painful to review their condition. But look

ut that people, and ask j-our consciences if they are competent to vote. Ask
yourselves honestly, whether they have intelligence to discern, or purity of

principle to exercise, with safety, that important right. Look at their mcmo-
rial on your table. Out of about fifty petitioners, more than twenty could not

even write their names—and those petitioners were doubtless of the most re-

-pcctable of the colour. Such persons must always be subject to the influence

of the designing ; and when they approach the ballot boxes, they are too ignor-

ant to know whether their vote is given to elevate another to office, or to hang

themselves upon the gallows.

It is said, indeed, that the danger consists only in the city of New-York.

And is not that city entitled to our protection ? A city which embraces one-

tenth of the population, and two-thirds of the wealth of the state ? a city that is

your boast, and the sinew of your prosperity, and which, if it takes a wrong di-

rection, jeopardizes the dearest interests of the state, .'^ir, 1 remember that in



THE STATE OF NEW-YORK. 199

IGOl the political complexioaof our national government depended upon, and

was changed by, the vote of a single ward in the city of New-York.

My honourable colleague has told you that at a recent election, there were

but i03 black votes given in that city. I believe he has been misinformed.

But whatever may have been the number admitted, there were more than 500

that alwli^id for admission ; and if they are not excluded, the principle of the

report will let in upon that devoted city a horde of voters whom I will forbear

to describe. Description could not do justice to the picture—but I ask this

Convention what intercourse tliey, as individuals, would hold with them ? Aside

from all considerations of colour, what has been their conduct that should enti-

tle them to your hospitalities and association ? What privilege have you con-

ferred—what protection have you granted them, that has not been abused ? I

refer to documents that can give the answer. Look into your calendars. Sur-

vey your prisons—your alms-houses—your bridewells and your penitentiaries,

and what a darkening host meets your eye ! More than one-third of the con-

victs and felons which those walls enclose, are of your sable population. Sir, I

wish to excite no hostile feelings towards them. I pity them from my heart.

I lament their condition. I am disposed to amend it ; but I cannot consent to

invest them with a power that may be wielded to the destruction of all we hold

dear.

We have been told by the honourable gentleman from Albany, (Mr. Van
Vechten) that we were not sent here to deprive any portion of the community

of their vested rights. Sir, the people are here themselves. They are present

in their delegates. No restriction limits our proceedings. What are these ves-

ted rights ? Sir, we are standing upon the foundations of society. The ele-

ments ofgovernment are scattered around us. All rights are buried, and from

the shoots that spring from their grave, we are to weave a bower that shall over-

shadow and protect our liberties. Our proceedings will pass in review before

that power that elected us ; and it will be for the people to decide whether the

blacks are elevated upon a ground which we cannot reach. Sir, we, all of us,

entered into the government subject to the impHed condition that our constitu-

tion was liable to revision and alteration ; and that tiie blacks, in this particu-

lar, have vested rights exempt from the power "ofab^ridgment or alteration,

which the whites have not, I have yet to learn.

But, sir, lools to the savages that inhabit yoyr western counties. You have

governed them by your laws. You have legislated over them. You have ta-

ken their property into your keeping. But where have you allowed them

to vote ? And why will you debar them a privilege to confer it upon a race in-

finitely beneath them in all those properties and attributes that give worth and

dignity to man ?

But, air, we are presented with a constitutional impediment. I shall not stop

to discuss the technical construction, it may bear ; but I hold that it is incom-

.petcut for the general government to interpose in the regulation of our muni-

cipal affairs It is a privilege incident to that state sovereignty which has been

reserved. lias congress the right to dictate to the state of New-York what

shall be the qualifications of her voters ? It cannot be pretended. Suppose

the legislature of this state should enact, as they have an undoubted right to

do, that no black man shall be admitted as a witness ; and suppose a suitor in

a court of justice should demand that a black man, who had been imported

from a neighbouring state where no such law existed, should be admitted to

testify in deAanct- of your law, would his demand avail him ? And yet if the

construction contended for be correct, that suitor might rest himself upon the

cuaslitution of the general government, and give your law to the winds. No
sir, the constitution of the United States does not—nor was it ever intended that

it should, interfere with the local regulations of the several states. Such a

construction would annihilate our sovereignty and prostrate our indepeadence
forever.

Mr. Jay in rcplj-—Mr. Chairman—I am sensible that little remains to be
gleaned, in a field whicli has been so well reaped. Still, there are some argu-

ments which deserve a reply, and some points which have been discussed, up-

on which a few rays of light may perhaps yet be thrown. It has been repeated-
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ly urg-ed, that since the whole body of the clcrg-y, have, from reasons of politi-

cal convenience, been disfranchised, we may with equal justice, and for the

same reasons, disfranchise the people of colour. But is it true that the clergy

are disfranchised ? or that tiieir case is similar to that of the people whose
rights we are now considering ? The clerg-y have a right to vote, and do vote

.;

tliey have a right to be represented, and they are represented. The only re-

striction put upon tliein, is, that while they exercise the pastoral office, they

shall exercise no other. If this be disfranchisement, the chancellor and

chief justice of the state are equally disfranchised. Neither of those high offi-

cers can be a representative in the legislature unless he resigns his judicial of-

lice. But if he resigns it, he immediately becomes eligible; so a clergyman,

while he exercises his pastoral office, maj' not be elected, but if he resigns that

office and ceases to be a minister of the gospel, he may, for any thing that I

know to the contrarj', accept any other appointment which the people shall

jilease to bestow upon !iim. History proves, that the intei ference of the clergy

in secular concerns, has usually been prejudicial to the i^ublic : that when they

mingled in the heats and asperities of political parties, they impaired their own
dignity and usefulness, and occasioned dissensions and distrusts among the llocks

cofnmitted to their charge. The Convention, therefore, which framed our con-

stitution, thought it wise to set them apart, and to confine them to the high and

Iionourable office of instructing the people in their most important duties, and

to exempt them from alltliose offices which would expose them to the rancour

of political contests. But what analogy is there between these provisions, and

ihat by which all people of a certain complexion are to be excluded from the

vight of suffrage? A clergyman has that right ; a black is to be excluded from

it.'' A clergyman may not" be elected, a black man may be. The disability of

the clergyirian is annexed to the clerical character, and ceases with it; the

ilisabiiity'of the black man is to be annexed to his blood, is never to be removed,

;ind is to be inseparable from him and his posterity to the latest generation.

Again it lias been urged, that the case of the people of colour is similar to that

of the Indians. This also is a mistake. The Indian tribes are considered by u-,

as independent nations. AVe send to them ambassadors, we receive ambassa-

dors from them, and make treaties with them. They are aliens to us, and we

to them.

Under these circumstances, they are no more entitled to vote at our elections,

than Engli-jhmen, Frenchmen, or other foreignei-. But should an Indian fjr-

!.ake his tribe and settle in the county of r3utchess, his child, born there, would

be as much a citizen, as either of the members from that county, and as much

entitled to a vote. Another argument, sir, has been strongly pressed by t'le

i^entleman from whom I have the misfortune to difier upon this occasion. It is

insisted, that this C:onvention, clothed wit!i all the powers of the sovereign pco-

i
le of the stale, have a right to construct the government in the manner thoy

!!dnkm;;st conducive to the general good—If, sir, right and power be equiva-

icr.t ici-ms, tlien I am far from disputinp; the rights of this assembly. ^\ e have

power, sir, I acknowledgcaot onlv to disfranchise every black family,but as ma-

i.v whi;c families also as we may" think expedient. We may place the whole

^-ovei/nment in the hands of a few, and tlius constrnct an aristncacy ;
nay, I do

not |icrci ivc wliy t!ie reasons of some gentlemen would not prove, that we have

).ov;er to confme the governm.cnt to a single family, and then a monarchy nnght

lid tiie result. Cut, sir, right and power arc not convertible terms. No m.an, no

l.oJv of men, however powerful, have a right to do wrong. And if it be nn-

hisCio exclude from all participation in the government of then- country, those

•\, ho are the free born natives of its soil, and w])o possess all the qualitications

vecuireJ from others tu whom we secure the right of suffrage, merely because

^licir complexion disidea-cs us, then, whatever may he our powers we have no

J igi.t to commit this "injustice. Mr. C'iiairmrm, we have often heard the term

J.'.githnate, and we have been taught to abhor it. What is the mcanmg of this

term ? It means, in the iangnnge of courts, that by the ancient constitutions ct

certain countries, all power is vested in a few families, some royal, others no-

ble, and that none ofhcr have a right to ir.terfere in the government. \\ e

consider tlds doctrine at once odious and absurd, and we call upon the citizens

of tho^e countries, to resist it even unto blood. And yet, sir., we now sit here
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debating whether we shall confine the g'ovcrnrnent of this state to certain fami-

}ies, and whctlier all the otlicr families in the state shall not be fozover exclud-

ed from any share of it. To tills, my opponents answer, that the safety of the

people is the supreme law and that the moral condition of the people of colour,

renders their exclusion an act of duty—and a j^cntleman opposite has asked

me, whether, notwithstanding- my abhorrence to slavery, I would advise the state

of South-Carolina, or of Georgia, to adopt the measures of an immediate eman-
cipation. I had already given a distinct answer to this question in the observa-

tions which I first addressed to the committee on this subject—I then said, that

an immediate and universal emancipation of tlie slaves in those states, would be
productive of more misery, and probably of more crime, than a continuance of

the present state of thing-s, and tliat therefore, I should not advise it—and I ad-

mitted, that great and imperious public necessity would justify a sacrifice of

private right to the public good—But, sir,I appeal to the candour of the gentle-'

men themselves, whether they have made out a case of such necessity. It had-

•not been, nor could it be, asserted, that the votes of the coloured population

have ever occasioned the smallest inconvenience, or the slightest discontent, in a
Kingle county of the state, except New-York. And it appears that even in that

city, the number of tliose votes at the last contested election were less than two
hundred—and is it possible that you will violate a single principle of justice, or

of equal liberty, in order to obviate the inconvenience of this contemptible
number of votes ?

I am told, sir, that the southern states are about to emancipate their slaves,

and that we sliall then be overrun by an emigration of free blacks from those

parts of the union. Happy should I be, sir, if tliis intelligence were confirmed.

Uut where is tlie evidence of this approaching emancipation ? I have heard, ife-

dced, that ths southern planters were adopting measures to rivet more firmly

the fetters of slavery, but never that they were beginning to break them. I

have heard of laws that foiba.dc the ministers of the gospel to proclaim them the

glad tidings of salvation. I have heard of laws to prohibit any man from impart-

ing to thorn a knowledge of letters,and of the first rudiments of literature. I have
heard of laws which prohibited manumission—But 1 have not heard of a single

measure whicli tended to prepare them tor the enjoyment of freedom, or which
indicated an intention of gran ting it.

I have yet, sir, to notice the aiguments of the gentleman from Saratoga, (Col.

Young)—these were avowedly addressed, not tooui » oason, but to our prejudices,
and so forcibly have they been urged, that I feel persuaded the}^ have had more
influence on the committee, than all that has been said beside on this occasion.

Though repeated in various forms, tliey may all be summoned up in this : that we
are accustomed to look upon black men with contempt—that we will not eat
with t!;em—thatwewillnotsit with them—thatwewill not serve with them in the
niililia, or on juries, nor in any manner associate with them—and thence it is

concluded, that they ought not to vote with us-—how, sir, can that argument be
answered by reason, which does not profess to be founded on reason ? Why do
we feel reluctant to associate with a black man ? There is no such reluctance
in Europe, nor in any country in which slavery is unknown. It arises from an
association of ideas. Slavery, and a black skin, always present themselves to-

gether to our minds—But with the diminution of slavery, the prejudice has al-

ready diminished, and, when slavery shall be no longer known among us, it wili

I»erhaps disappear—But, sir, what sort of argument is this ? I will not cat with
you, nor associate with you,because you are black; therefore I will disfranchise
you. I despise j'ou, not because you are vicious, but merely because I have an
insuperable prejudice against you ;—theretbre I will condemn you, and your in-

nocent posterity, to live forever as aliens in your native land. Mr. Cliairman>
1 do trust, that this committee will not consent to violate all those principles up-
on which our free institutions are founded, or to contradict all the professions
which we so profusely make, concering the natural equality of all men, merely
to gratify odious, and I hope,temporary prejudices—Nor will they endeavour to

i-emove a slight inconvenience by so perilous a remedy as the establishment of a
large, a perpetiial. a degraded, aral a discontented cmU. in Uie midst ofcur pcpu-
latiou-

26
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The question on striking out the ivord white, was then taken by aye3 and

noes, and decided in the aliirmative, as follows ;

AYES—Messrs. Bacon, Baker, Barlow, Beckwith, Birdseye, BrinkerhofF,

Brooks, Buel, Burroughs, Carver, R. Clarke, Collins, Cramer, Day, Dodge,

Duer, Eastwood, Edwards, Ferris, Fish, Hallock, Hees, Hogeboom, Hunting,

Huntington, Jay, Jones, Kent, King, Moore, Munro, Nelson, Park, Paulding,

Pitcher, Piatt, Reeve, Rhinelander, Richards, Rogers, Rosebrugh, Sanders,

N. Sanford, Seaman, Steele, D. Southerland, Swift, Sylvester, Tallmadge, Tut-

tle Van Buren, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van

Ve'chten, Ward, A. Webster, Wendovcr, Wheaton, E. Williams, Woodward,

Woostcr, Yates—63.

NOES—Messrs. Bowman, Breese, Briggs, Carpenter, Case, Child, D. Clark,

Clyde, Dubois, Dyckman, Fairlie, Fentou, Frost, Howe, Humphrey, Hunt,

Hunter, Hurd, Knowles, Lansing, Lawrence, LelFerts, A. Livingston, P. R.

Livingston, M'Call, Millikin, Pike, Porter, Price, Pumpelly, RadclifF, Rock-

well, Hoot, Rose, Ross, Russell, Sage, R. Sandford, Schenck, Seely, Sharpe,

Sheldon, I. Smith, R. Smith, Spencer, Starkweather, L Sutherland, Taylor,

Ten Eyck, Townley, Townsend, Tripp, Van Fleet, Van Home, Verbryck,

E. Webster, Wheeler, Woods, Young—59.

Gen. Root observed, that he thought the report of the committee was ia

some respects objectionable. There was danger of extending the right of suf-

frage too far. It was now extended to negroes ; or in the polite language of

the day, to coloured people. It was in his opinion inexpedient to admit strolling

voters. With a view to pi'event it, and to compel those to contribute to the

support of the government, in which they claim to participate, and whose pro-

tection they receive, he would now move to strike out all that part of the first

section of the report which follows the word " years," and to insert in lieu

thereof an amendment, the principle of which he had previously suggested.

The amendment vcas thereupon read, as follows :

Every male citizen of tlie age of twenty-one years, who shall have been one year an

inhabitant of ihis stale, and "tor six mviiUlis a resident in the town, county, or dis-

trict, wliere lie may offtr his vole, and shall have been, for the year next prece-

din;^', assessed, ami shall liave actually paid a tax, either to the state, county, or

on the highways ; or, being armed and equipped according to law, shall have per-

formed within that year, military duty in the militia of this state ; and the sons of

such citizens, being between the age of twenty-one and twenty-two years, shall

be entitled to vote,' in the town where they may llien actually reside, for any

elective oHlcer in this state. But no person shall be allowed so to vote, who wouW
Fiot, if an able bodied man, and within the proper age prescribed by the laws of

the United States, be liable to the performance of militia duty ; unless exempted

by the laws of the United States, or of this: state ; on accountof some public office,

or being employed in some public trust, or particular business, deemed by the le-

gislative authority to be specially beneficial to the United States, or this state;

or unless he shall have paid, within the year next preceding his offering ins vote,

a fair equivalent, in money for his personal services and equipments ;
to be deter,

mined by tiie legislature, according to tlie estimated expense in time and equip-

ments, of an ordinary able bodied' and efficient militia man : Provided, That this

prohibition shall not exiend to any person above the age required by law for the

performance of militia duty, \v!io\vcuid have been liable to perform the same, ot-

to pay an equivalent therefor, before arriving to tliat age.

JuDCK Platt remarked, that he should oppose both the amendment, and

the report of the select committee; because in both cases, the test of the right

of suffrage was made to depend on the volition ot the general governnient
;

a^

goycrninent moving in a sphere beyond our control. By llic provisions both ot

the report, and of the amendment, "if a man paid a tax to the United States, he

would have a right to vote. Suppose this ttatc should lay no tax, then the ge-

neral government, by imposing a tax, would have the power of conferring the

right of suffrage on that portion of our fellow citizens who should pay it. It was

incorrect in principle ; for tlic right of suffrage should be regulated only by the

will of the people of this state.

Mr. Eastwood remarked, that as the amendment was long, and at present

appeared to be crooked, be thought it would be well to have it printed before it_

wsiij acted ou.
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On motion it was (hen resolved to pass over the first, and to take up the se-

cond section of the report. ,,„,-, ^, • j
Gen. Root moved to strike out the word shall, and msert may. Carried.

The question was tlien taken on the second section, as amended, and carried.

Mr. Wendover moved that the question on tlie third section be divided.

That course was adopted, and the question was taken on the first part of the

section, to the word " estabhshed," inclusive, and carried.

The 2d clause was then read, as follows :—*' The legislature may provide by

law, that a register of all citizens entitled to tlie right ol suffrage, in every

town and ward, shall be made, at least twenty days before any election ; and may

provide, that no person shall vote at any election, who shall not be registered as a

citizen qualified to vote at sucii election.

Mr. Hunter moved to strike out in the residuaiy part of the section, the

words maij, for the purpose of inserting the words shall, so as to make it impe-

rative on the legislature to conform to the course described in the report.

Chief Justice Spencer expressed his gratitude to the committee for their

exertions to prevent the evils that were attendant upon our mode of election.

He thought the course recommended by the committee would conduce to peace

and quietness at the polls, and prevent those scenes of iniquity and perjury

that had been often witnessed with pain, and which had a powerful tendency

to sap the foundation of morals, and the principles of justice.

Gen. Root opposed the motion, and was also opposed to the principle of the

report. It contemplated, he said, the establishment of a tribunal unknown to

our laws— sitting in secret—making out a register upon evidence not capa-

ble of being contradicted, and this, too, without providing for the proscribed,

whose names were not on the register, any mode of redress.

CoE. Young was opposed to the amendment, but in favour of the report.

The committee had left the subject in the nature of a recommendation to the

legislature. Its merits would be canvassed, and it would be ultimately adopt-

ed or not as the people should see fit. He would unfetter the legislature from

any restraints on that subject, by which they might suppose themselves at pre-

sent bound. He hoped the recommendation would be ultimate!}' adopted by

the legislature. Among other benefits it was calculated to produce, it would

greatly diminish the expense of elections. Instead of three days to hold the

polls, it would probably require but one. In the eastern states that practice

had prevailed, and he was informed that 6 or 7000 votes were received in Boston

in a day. He hoped we should follow the example.

Mr. Van Buren thought it would be dangerous to make it obligatory upon

the legislature to adopt the course recommended in the report. He was there-

fore opposed to the motion.

Mr. Sharpe concurred with the gentleman from Otsego, that it ought to be

optional with, but not made imperative upon, the legislature to pass such laws

as the clause recommended.
Mr. Briggs was in favour of striking out the whole of the last part of the

section.

Mr. Cramer was in favour of the proposition, without the amendment offer-

ed by the gentleman from Ulster, (Mr. Hunter.) It was safe to trust to the

legislature so long as such men, as the gentleman from Delaware, (Mr. Root,)

were members of it, to stand as sentinels. He recapitulated and dilated upon

the arguments which liad been advanced by those who preceded him in the de-

bate.

Gen. Tale:^iadge rose to remark, that the reason why a register had not

before been made, was, that the legislature had not the right to do it ; and as

the legislature would not hereafter have such right, since it would be a modi-

fication of the elective franchise, he hoped the section would be adopted.

Mr. Van Buren said, that the register was no part of the qualifications of

voters, and that the legislature now have the power to pass laws authorising an

enrolment of the electors.

Gen. Root said he now comprehended the views of the committee in re-

porting this strange section. From the remarks which had dropped from gen-

tlemen ia the course of the debate, they were governed by motives of economy.
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We must have reg-isters made out, because the town of Boston, and otlier com-
pact towns in New-England, give in their votes in a single day. He assigned
his reasons at some length against the provision, and the evils which Avould at-

tend its execution. It would be inconvenient and vexatious, subjecting the
voters to much trouble and expense; without any benefit.

Mr. Burroughs strenuously advocated the section. He had witnessed the
scenes of corruption and crime at the polls, which had been alluded to in the
debate, and which this section would prevent.

Mr. Briggs opposed (he clause.

Mr. t'HARPE wished the ayes and noes to be taken on the question of striking

out " way and inserting " s/ia//." He was in favour of the clause as re-

ported.

Mr. Burrough'3 made a few remarks in reply to the gentleman from Scho-
harie.

Mr. Briggs moved to strike out the 2d clause.

Gen. Root thought that both motions might be tried by taking the question

on the section as reported, and moved accordingly.

The question on the latter clause of the section was then taken and carried

in the alBrmative.

Mr. Briggs objected to the mode in which the question was put ; but be-
fore he had gone through with stating his objections,

On motion of Mr. Living sto.v, the committee rose, reported progress, and
had leave to sit again.

Col. Young remarked, that while in committee of the whole, amotion had
beea made, that the ametidment to tlie first section, offered by the gentleman
from Delaware, (Mr. Root) be printed. As that motion was not acted on, he
now moved that the usual number of copies be printed.—Carried ; and the

Convention then adjourned.

FRIDAY, SEPTEMBER 21, 1821.

The Convention met at the usual hour. Prayer by the Rev. Mr. Mayeh.
The minutes of yesterday were then read and approved.

FUTURE AMENDMENTS TO TPIE CONSTITUTION.

Gen. Swift, from the committee on future amendments of the constitution,

made the following rejiort :

—

And be it furllier ordained, Sec. that if, at any time hei-eaftcr, any specific

amendment or amendments to the constitution shidl be proposed in the Senate or

Assembly, and agreed to by Ivvo llilrds of the members elected to each of the

two houses, sucli proposed amendment or amendments, siiall be entered on tlieir

journals, with the yeas and nays taken thereon, and referred to tlie legislature then

next to be chosen, and shall be published for six months previous to tlie time of
making such choice ; and if, in tl)e legislature next chosen as aforesaid, such pro-

posed amendment or ameiidnients shall be agreed to by two-thirds of the Senate

and members of Assembly elected, then it shall be the duty of the legislature to

submit such proposed amendment or amendments to the people, in such a manner
and at sucli time as the legislature shall prescribe ; and if the people shall approve
and rat'fy such amendment or amendments by a majority of the electors qualified

to vote for members of Assembly voting thereon, ihey shall become part of the

constitution of this state.

On motion of Col. Young, the foregoing report was referred to the corri-

mittee of the whole, and the usual number of copies ordered to be prin-

ted.

THE ELECTIVE J'RANCHISE.

The Convention then resolved itself into a committee of the whole on the

tmfinished business of yesterday-—i\Ir. N. Williams in the chair.
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The 4th section, abolishing all existing qualifications of electors, was read,

when
Chief Justice Spencer wished to enqire whether a constitutional provis-

ion was necessary to abolish the existing qualifications. Are they not abolish-

ed by the latter part of the 7th section, particularly in respect to th.e oaths now-

required ? That section prescribes the oath that shall be taken, and declares

any otlier unnecessary ; on the other point, the substitution of new qualifica-

tions of necessity, and ipso facto, abolishes the old.

Mr. Sanfoed made some remarks in reply to Mr. Spencer ; and, as we un-

derstood, in opposition to his views.

CoL. YouNO said these amendments were to be proposed merely as amend-

ments ; and, therefore, it was thought best to make them plain and simple, so

that, ordinary persons might at once see their bearing ; and hence it was deem-

ed advisable to introduce this clause speciiically, annulling the former qualifi-

cations of voters. If, however, our whole constitution, or rather those parts of

it which, on a review of the whole shall, be retainetl, are to be re-enacted, then,

of course, this clause is not worth retaining, because we should not re-enact the

old qualifications. The clause had better stand as it is, perhaps, for the pre-

sent ; and if, on a comparison hereafter, when all the amendments shall be be-

fore us, with other provisions and clauses, this shall be found redundant, it can

then be expunged.
Mr. Briggs. If I understand the subject, sir, we have made provisions for

persons elected to ofiice to take certain oaths. Now, if the legislature is not to

prescribe this oath of allegiance, it is best to say so.

The 4th and 5t1i sections were then passed, and the 6th section, requiring

that the votes at all elections should be by ballot, being read.

Gen. Root said, if this provision was meant to extend to the votes in town

meetings, for the election of all petty officers, fence-viewers and damage priz-

crs, [JwiT howards, as they were called in Connecticut,) and others, it Avas car-

rying it too far. He thought it had better be left as it was.

Col. Young thought that the force of this objection which was made in the

committee, had been obviated by an amendment—he found he was- mistaken,

and would therefore propose an addition, that this clause should extend only to

those who were not now elected, viva voce- The officers who are now elected,

viva voce, are so few, being only the road masters and fence viewers, that it

seems scarcely necessary to make an exception, in their favour, in the consti-

tution : though I have no objection that the gentleman from Delaware should

make this amendment.
Gen. Root. The amendment I would propose, sir, is to strike out the sec-

tion. Our present constitution provides for the election of all important officers

by ballot, and it is not worth while to say that other elections shall be by ballot,

when it may be necessary that the legislature should direct otherwise, in some

cases. Where towns are extensive, this voting by ballot, even for a path mas-

ter, might lead to inconvenience and bad results—it would make it necessary

that the political parties should meet in caucus for election offence viewers and

path masters. He thought this not a desirable state of affairs.

Col. Young (to obviate the gentleman's objection) moved the following

amendment :—" except such town officers as may, by law, be directed to be

otherwise chosen." It is true the original Convention left it to the legislature to

say, that if, after experiment, it should be found that voting by ballot was bad

in its operation, it might be altered. But as we have now sufficient experience

of the salutary operation of this provision, Mr. Young hoped its practice would

hereafter be made binding by a constitutional provision.

Mr. Briggs. It seems to me, sir, we had better leave this business entirely

to the legislature. One gentleman has suggested a reason for letting the elec-

tion by ballot remain. It is, that the government will one day fall into the hands

»f the rich ; and then he fears that unless the votes be by ballot, they will all be

given a« the rich dictate. Sir, when that time comes, I do not much care how

they vote, or whether they vote al all. I think we had better leave all this bu-

siness to the legislature.
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Gen. Root tliouglit g-entlemen were eager to convert this Convention jato a,

legislature ; they were entering- so much into detail. TJic old colonial system
of elections was for the sheriff to hold the polls, and the electors came to the

hustings and voted viva voce. Tlie actual provision in our constitution was
made to guard against the revival of this plan : and it will never be repealed.

As to the fear of the rich, when they siiall have influence enough to get a law
passed, similar to the famous sland-up law in Connecticut, then your liberties

will be gone—only to be retrieved by a struggle. Sir, if any thing is (o be done
on this subject, it had better be provided, that the law authorizing printed bal-

lots shall be repealed, and never again be enacted. As it is now, each party,

lias its tickets printed in a particular way, and the vote of every man is knowQ
as well as if he voted viva voce ; unless, indeed, by trick, the one party
imitate the ballots of the other, for the sake ofdeceiving the electors, and cheat-
ing them out of their votes.

Mr. R. Clarke thought the whole discussion might be easily obviated by a
trifling amendment, whicli he proposed—"ail elections shall be by ballot, ex-
cept those for town olficers, who shall be elected as the legislature may direct."

Mr. Sharpe thought the whole clause useless, and wished it might be strick-

en out. The legislature ought to regulate this matter.

Mr. Burroughs thought if experience had taught us that the mode of vot-

ing by ballot was the best, it became our duty to say so in our constitution^

and to take it out of the power of the legislature to alter it. We all agreed in

the committee, that tliis mode is the best, and he was therefore in favour of re-

taining the clause under discussion, with this amendment, " except such town
oilicers as are by law directed to be otherwise elected."

CoL. YouKC explained in what his amendment differed from that of the gen-
tleman last up, and from that of the gentleman from Delaware, (Mr. Clarke.)
If their amendments prevail, we shall not only provide that for certain offices

the votes shall henceforth forever be taken by ballot, but tiiat the mode now
adopted in tlie efection of town officers is also made obligatory b}' this consti-

tutional provision ; whereas I would desire, that as it regards these latter cases;^

Wc should leave the mode of election to future legislatures.

Mr. Burroughs re[)Iied, that our present mode, both as to the higher officers

and town officers, experience had demonstrated to be good, and therefore he
wislied to retain it.

Mr. Briggs moved that the clause be tlais amended—" that all elections by
citizens be by ballot, or otherwise, as the legislature ma}' direct." Not se-

conded.
Mr. Crabier thought gentlemen woi'c too prone to find fault ; nothing-

seemed to suit their views. One day, ail confidence is required for tlie legisla-

ture ; on another, the legislature is denounced as corrupt, and unfit to be trust-

ed. The gentleman from New-York, (Mr. SJiarpe,) who wants to do things at

a stroke, is for leaving the whole to the legislature : I am not, sir. The time

has been, and m.ay again come, when the legislature will be actuated by cor-

rtipt views. I would never, therefore leave it to the legislature to pass upon
this important provision ; the right of voting by ballot should be secured by
the constitution, so that no future law maj' ever authorize a iva voce voting for

governors or higli officers.

The question on Col. Young's amendment was then taken, and carried ; and
then the question on the whole of the fith clause, as thus amended, was carried.

Tlie 7th section was then read, prescribing the "oath to be required."

Mr. Wendover wished the oath to be taken by the party's repeating it af-

ter tlie officer administering it, instead of merely kissing the book after hear-

ing it read ; and for that purpose, he moved to strike out the word "you," and
substitute the word " I," in the oath %vhenever it occurs.

Mr. President agreed to the amendment proposed by the gentleman from
New-York, (Mr. VYendover) but wislied to amend the amendment by requiring

the party to suh.icrihe, as well as take the oath, so that a record may remain on

file ; and, for that purpose moved the introduction of the words " and subscribe"

after take, which was carried. The question was then taken on Mr. ^Vendo^
ver's motion, and carried.
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Mr. Shaupk moved that the part of the clause after the 11th line, abolish-

ifig- all oilier oaths, except the one there recited, should be stricken out. His
object, m this motion, was to preserve the duelling oath as it now exists, and
wliicli, if the clause siiould pass as it is, will be repealed. Sir, tlie evils of du-

elling have been acknowledged to be enormous, but since the passage of this

law, they have been diminishing ; upwards of 40,000 persons in this state must
have taken this oath. If the law be continued, a great portion of the popula-

tion, and all your public oflicers, will have taken it, and we shall have saved

many ofour citizens from tiiis vice- It has been attempted, in various parts of

the Union, to putastop to this horrid practice, but nothing has been found so

effectual elsewhere, as aur law has proved here. It will therefore, I trust, be

retained.

Mr. Sanford stated, that, desirable as it certainly was, to abolish such a
practice, it must not be attempted at the expense of the constitution, which pro-

hibits any test to any public otficer. [He added many arguments which we
were unable to hear.]

Mr. lloss submitted an estimate of the mej-e money-saving effected by an
abolition of oaths, without referring to other considerations.

CoL. Young said, if these words were stricken out, the legislature will then

have power to establish any test, religious or political, which party frenzy or re-

ligious bogotry, might lead to. If the gentleman from New-York, (Mr. Siiarpe)

had moved to substitute any thing to effect the object he had in view, without

leaving the door open to others, the Convention would, perhaps, have gone
witli him, tltough i should not. But when the gentleman offers any specific

amendment to preserve the duelling oath, I shall then take occasipn to state my
motives for dissenting from liim.

Gen. Root said the honourable gentleman from New-York (Mr. Sharpe)

was so anxious to preserve the duelling oath, that he was willing to open the

door to all sorts of tests rather than lose it. 'I'liis oath was introduced some
years ago, when it was supposed to be popular. It was, if I remember, intro-

duced by a gentleman from Columbia, now on this floor, (alluding to Gen. J.

R. Van Rensselaer.) I have always objected to it, as absurd and ridiculous.

It is I'idiculous to see grave senators, with their gray locks floating over their

heads, solemnly brouglit up to swear that the}' vi'ill not fight a duel ; that they

Ti^ill not commit a crime which no body suspects them of. Sir, you and I have
botli taken this oath, yet, sir, we could not have been made to fight a duel with-

out this oath. You, Mr, Chairman, would not fight a duel more readily than
myself. There is another ridicule belonging to it—the judges of the supreme
court are obliged to go through a mummery of rerjuiring, at all the circuits, tliafe

the grand jury should present the offender against the duelling act, and the act

against private lotteries, against childrens' three cent lotteries, when, sir, in

the counties where these charges are made, no such thing is even heard of.

Sir, duelling was checked in this state, not by our law, but by an event which
occurred in 1804 : Checked I say, no, sir ; now and then some foolish midship-

man will go over to tlie monument on the Jersey shore, and think it an honour
to die there. But shall we make grave senators take this oath, in order to pre-

vent these epauletted gentlemen from taking a shot at each other? No, sir,

duelling was destroyed in 1804, when two of your most distinguished statesmen
literally desti'oyed each other. The life of tiie one, and the political conse-
quence of the other, were destroyed. Sir, let it appear on your journal, that af-

ter your select committee reported tliis prohibition of test, the Convention
gravely and deliberately struck it out ; then, sir, future legislators may intro-

duce religious tests—your officers and legislators will be required to swear to

religious creeds, and then we shall have political tests and political creeds, and
such may be framed. Then j'ou indeed permit the hypocritical christian, and
pretending patriot, to take their seats as they will take the oaths ; but you will

exclude men who feel their religion at their heart, and the truest friends of
their country.

Mr. Sharpe said, in order to avoid discussion, he would withdraw his mo-
tion, and amend it by moviiij to insert the oath against duelling, us now pre-

scribed by iavr.
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Chief Justice Spenceii thoug-hl the question now under discussion unproll-
table and improper. We did not come here to discuss the fitness or uufitaess of
the duelling act, in order to leave open the door for the gentleman from New-
York to introduce his motion, and, at the same time, to do away the ob-
jection to which his first motion was undoubtedly liable, by opening a way
for religious tests. The better amendment would be, that a clause against
any religious lest should be inserted, and leave to future legislatures the
discretion of enacting any laws on the subject of duelling. He thought,
notwithstanding the ridicule thrown on the subject by the gentleman from
Delaware, many beneficial consequences had arisen from this law, and that
it had saved many valuable lives. Mr. S. concluded by moving to insert

before the word test, the word religious.

Col. You.xg said, if the gentleman from Albany had added " political

and moral," after the word " religious," he would have assented to liis amend-
ment, but not otherwise. Why, sir, what is the operation of this duelling
law ? It is this, that after the people of the state have elected, by their

free votes, a citizen for governor or member of the legislature; after they
have passed ujion his qualifications, and manifested their confidence in him,
3-ou are to draw him up and make hun swear he has not committed a mur-
der. Sir, this will never do. Has duelling been so destructive, so preva-
lent in this state, as to require a constitutional provision against it? Let
any country member ask himself, if, in his county, he has ever heard of a
duel being fought.

No, sir—In my county, (Saratoga) I never heard of a duel. There was in-

deed a most ludicrous combat (according to the description which I saw with
pleasure in the newspapers) recently at the springs, between two servants,
cooks at rival hotels ; but among the citizens in Saratoga, in Montgomery, in

Washington, and Warren, I never heard of an instance of a duel—and I ask,
country members, whether they, in their counties, ever heard of any. It is

true, indeed, during the late war, the ofiicers of the army, did, on their march
through our state to the frontiers, occasionally fight—but our laws would not
rencli them, and tlieir example misled none—Whence, then, all this sensibility ?

—from the city of New-York. It is there, sir, that this practice prevails : and
because it is felt as an evil there, the whole state is to be subject to the conse-
quences of it ? It v.'ould be thought a curious piece of quacker}', that for a sore
in t!ie foot, a plaister should be applied to the head—Yet, sir, in this act of polit-

ical quackery, a cataplasm is spread over the whole state to cure a sore in the

city ofNew- York. Sir, I have, on one occasion seen the practical operation of

this law. A member elected to the assembly of this state—a citizen who had
gallantlv served in the late war—who was elected to this house by those with
whom he had gone out to battle, was dcj^rived of his seat because he could not
conscientiously take the oath. The circumstances, sir, were these ;—At the
rJose of the war, his business had called him to Canada: on board of the boat
lie found himself in company with some British officers, who were reviling and
insulting the American name and nation—One of these officers was knoWn to

our coimtryman, whom he in turn knew to have served in the American forces

—The insolence of this British officer became intolerable, and the American
frit bound to call him to an account—the British officer retracted, but the

American I allude to had gone so far, and said so much, that he could not, con-
scientiously, take the oath required by our laws—Yet, sir, will any one blame
the conduct of this gentleman ? Is an American officer to sit tamely by, Avhen

\)\c character of his country, its glory, its name, and flag, are insulted, and make
no reply ? Is he to bear the insolence and sneers of foreigners without resent-

ment, or if he resent them is he to be subject to disabilities ?—Sir, I think an
officer cannot expose his life more honourably, or more usefully, than in de-

f;;nding, upon such occasions, the honour of his country. It is to feelings such
as these that you are indebted, for the higli and cliivalrous character ofour otfi-

rzv?,—It is from su^h f'^elings that springs that high sense of honour, which they
i^ili permit none with impunity to assail. There are occasions, sir, when it

may become tlie duty of officers, thus to resign their lives—witness the occur-

rences ill the Mediterranean—CHirofficors were treated wit!i disrespect—they
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wereiasultcd, on account of Iheirnation and fag ; they were sneered at as

Aincrknns. How did the) meet it, sir—Thej called tlicir insolent assailants

to an account. They evinced their readiness, their zeal, to defend, as individu-

als, as well as in their station as officers, the honour ot their country—and it soon

became the fashion not to question it. And was ;his of no service? L'ut the

gentleman from New-York (Mr. Sharpe) says, that since the enactment of this

law, no public officer in New-York has fought a duel. I do not know, six,

whether he was a public officer, though I rather believe he was, whose death

in the streets of New-York was, I verily believe, occasioned by this law. 1 do,

on my conscience, believe that the death of that person, in such a manner, ia

to be ascribed to your duelhng act. He had taken the oath, and when challeng-

ed, could not fight, and the conse.juence vv^as, that his blood was shed at mid-day

ia the streets of New-York. Sir, it is better to leave the correction of this

evil to the existing laws against it, and to the feelings of the community : they

will do more to restrain it than oaths or disabilities.

Mk. Tompkixs. Sir, I object to this amendment: ifj'ou make an officer

swear that he has not committed murder in this way, why not that he has not

committed it in another .- Why not that he has not committed larceny, sacri-

lege, or any other crime ? Sir, the laws, if duly executed, already render a

man convicted of the crime of duelling, ineligible. The truth is, your exe-

cutive and judiciary have not character and independence enough to execute

the laws, as tliey stand, against the persons usually guilty of this crime. They

are, for the most part, inliuenlial persons whom judges are afraid to correct,

and thus the law is rendered a dead letter. But, sir, we want no additional

Jaws on this head ; it is only necessary that those in existence should be faith-

fully and impartially enforced.

Mr. Jay observed that he had originally introduced this law, and not the

gentleman from Columbia, as had been stated. I drafted the law, and though

it was altered in its passage through the hou^e, I voted for it. It went to the

council of revision, which was said to be divided The bill was not returned

that year. But I feel ready to confess, that if I had seen the objections to it

presented by the honourabie the Chancellor, I should not have voted for it ;

and I am ready, therefore, to assent to the repeal of the law on those grounds

—

though if anything were wanting to induce me to regret this law, it would be

the avowal on this floor, that under any circumstances, a violation of the laws

of God and man can be justifiable.

The question on Mv. Sharps's motion to insert the duelling act, was then ta-

ken, and lost.

Chief Justice Spencer's amendment vras then read ; and the question be-

ing called for by ayes and noes, it was lost.

AYES—Messrs. Bacon, Baker, Barlow, Beckwith, Breese, Brooks, Buel,

Carver, D. Clark, E. Clarke, Dyckman, Hees, Hunter, Huntington, Jay,

Jones, Leiferts, P. R. I.ivingston, M'Call, Nelson, Pitcher, Piatt, Radcliii',

Rogers, Rose, Sander?, Sharpe, I. Smith, R. Smith, Spencer, Starkweather,

D. Southerland, Sylvester, Tuttle, Van Burcn, Van Ness, J. R. Van Rensse-

laer, Verbryck, A. Webster, Wcndover, Wheaton, E. Williams, Wooster-^45.

NOES—Messrs. Birdseye, Bowman, Briggs, Brinkei-hoff, Burroughs, Car-

penter, Child, Clyde, Collins, Cramer, Day, Dodge, Dubois, Duer, Eastwood,

Edwards, Fairlie,'Fenton, Ferris, Fish, Frost, Hallock, Hogebooin, Humphrey,
Hunt, Hunting, Ilurd, Kent, King, Knowles, Lansing, Lawrence, A. Living-

ston, Millikin, Moore, Munro, Park, Paulding, Pike, Porter, President, Price,

Pumpelly, Reeve, Rlnnelauder, Richards, Rockwell, Root, Ross, Russell, Sage,

N. Sanford, R. Sandford, Schenck, Seaman, Seely, Sheldon, Steele, I. Suther-

land, Swift, Taylor, Ten Eyck, Townley, Townsend, Tripp, Van Fleet, Van
Home, S. Van Rensselaer, Ward, E. VVebstcr, Woods, Woodward, Yates,

Young—74.

Gen. Root wished to know whether every officer, from the highest to the

lowest, sliould take and subscribe the oath in tl>e seventh section—your town

officers of the lowest grade. If suoh be the purpose, this people v/iil think an

important change has taken place in the public sentiment since last year. For

tkoo a committee was raised, and a report was made bv an honourable geutl^

27
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*nan froii) I\ civ-Yoil:, ^vbich ought to carry conviction with it, ag'ainst the abnse
t)f the multiplication of oaths. A law was passed iu conformity to it, abolisliing

oatlis of loun officers, and I wish g-entleinen of the committee would make Ihi s-

part of the report conform to this law.

Mr. Sanfori) spoke in explanation, but inaudible. He thoug-ht the consti-

tution of the United States interposed, to prevent the abolition of such oatlis.

Ge:s'. iJooT (bought the terms " judicial and executive," embraced all offi-

cers even to a road master, ivlio is an executive officer in his way. I\'Ir. Root
here read tlic preamble of tlic lav/ of lust yearj which law he feared the clause

under consideration repealed.

Mr. SasI'-ob-o again spoke in reply—taking the distinction that the oath now*

requiretl, vcas only to be taken by those officers wliose stations required them
to swear to the constitution of the United States^

CiUKF Justice SpExNckr thought the clause reported embraced all officers,

and proposed a reading, m hich Mould except from the oatk such executive offi-

cers, not enumerated in the clause, as tlie legislature may require.

Mr. ToMPici.Ns thought the amendment useless. The judiciary mast decide

who arc executive officers within the meaning of the clause. This is a mattei

of construction, and it belongs to the judiciary toestablish it.

The CniKF Jcstjce withdrew his amendmeat, and moved to substitute " of

the state."

Mr. Bnincs. I am opposed to these amendmeB-ts, all of them. It strikes

me, sir, that these oaths have more inhuence on the small officers, than on high-

er ones. Sir, I should be for doing away with all oaths, unless they be extend-

ed to these town oflicers.

Mr. Kung asked, if it was thought the provision could be binding oa officers

of any other state ?

Mr. IIadcltkf said the insertion of the word state, was meant to distinguish

offices held under the state, from those held under the towns,

CiiiKF Justice Spknckr and Mr. To.mpkins made some further remarks,

when the question was taken on Mr. Spencer's motion to insert the words " of

this state," and lost. Tlie question on the entire section was then taken, and

carried.

The fir^t clau:,c, which had been passed over, relative to the qualification of

electors, was tiien taken up again.

Mr- Sanfur.-) moved that tlie words six months be stricken out, in order U^

insert one i/eat, so as to require a year's residence for the electors.

Gk>-. Root, in calling for the consideration of his substitute, offered yester-

day, said, a residence of one year was required, and he presumed the conside-

ration of tliat was first in order, (which being assented to) Mr. Root went on to

say, that in addition to the residence of one year in tlie state, he wished that a

i-esidence of six mouths slioukl be required in the town or county in which the

vote is to be given, iii order to prevent contiguous counties from pouring their

population into auothcr for a special purjiose. An evidence of the necessity of

swch a provision was exhibited not many years ago in Maryland. Tliere is a

little island called Kent island in the Chesapeake, which is a district, and sends

lour delegates. The imrty wi'ddng to carry Kent island district, not having

any chance in the neighbouring district of Baltimore county, sent a large body

from it to obtain a reiidence in Kent island under their laws, carried the elec-

tion, and obtained the ascendancy in the legislature. There are other differen-

<;cs l)etwoca mv substitute and the report. The committee require enrolment

in the militia—this is technical. A captain is not enrolled, and therefore, though

serving in the militia, not having been enrolled, his vote might be questioned.

Another difi"ercnr.e is, tlie mere appearing on parade, Avith a broomstick, or club,

is to conler the rightof voting—now, sir, 1 do not desire any strolling voters, nor

any broomstick voters. I only Avant those who may contribute to the defence

of "the country. They shoukl/jfi armed and cquipjied according- to laic, befol•t^

they should be privileged to vote. Those w!io are not thus, armed and equipped

ivill probably be entitled to vote on other grounds.—and those excluded will be

a very small proportion, and not of the description of people who are of any

value. And I luu clear that those who cuiae i:i uadcr this clause when tliev
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tvouU be excluded by all llie other provisions, should be at lerxsl rcq-ulred to be

•• armed and equipped." 1 thank the honourable g-eritleman from Albany, (Mr.

S. Van Rensselaer) for his suggestion respecting the sons of voters—1 borrow

it from him, and hope plagiarism M'ill not be imputed to me. This provision

will embrace those whose bodily intirmitics, or other evils, exclude from the

militia. Then, sir, I insert anotiicr cJause which will exclude " negroes," and

I intended it should, until the government of the United States sliould see fit to

admit the introduction of negroes into the militia. But the honourable gentle-

man from Oneida, (Mr. Piatt) yesterday said this would be to stibject the right

of suffrage to the legislation of 'a foreign government : and does tlie gentleman

call the government of the United States a foreign government ? Is this the

doctrine of the day ? Sir, rs the gentleman unwilling to recognize the indepen-

dency of the United Slates, as Kir as the constitution lias delegated power to

-them ? We etc Ihc orbits revolving around the greater planet.

With regard to the militia. Congress is supreme, and when fey it the negroes

•are made to train, then let them vote. Sir, there are other classes affected by

'this clause:—Quakers and Shakers—if they pay their commutation, then they

Tote ; if they do not, exclude them. It is the bounden duty of the legislature,

as the constitution now stands, by its 40th sect, to provide that your militia be

efficient and that those who may be conscientiously scrupulous about bearing

arms, shall pay a commutation therefor. Bxit we have, sir, a law exempting

such scrupulous persons, contrary, as I believe, to the constitulian. It has

been got along by what is hardly entitled to be dignified as a " quibble." It has

been said on this floor, that as quakers would not fight, their services were

worth nothing, and tliereforc, as the con^mutation is required to be equivalent

io the service, if that be worth nothing, the commutation should be nothing.

To guard against such a contemptible subterfuge in the future, it has been re-

quired in the clause I propose, that the equivalent shall be equal to the services

of a well equipped and able bodied ordinary militia-man. On paying such a

commutation, these Quakers and Shakers will be entitled to vote ; and so they

will, after they have passed the age of forty-five. But this last advantage is not

extended to negroes. Sir, tliosc who are withdrawn from the world and the

world's people, those who are set apart, and who refuse all present service, and

all commutation towards the defence of the country, should have no voice in

electing " the commander in chief of all the land and naval forces." They

refuse either to serve in, or to sunjwrt, those forces, and are nevertheless to be

privileged to vote for tlie chief of their department. Sir, in time of peace,

I am t<)ld, and believe, that those people seldom vote, but when war comes

they are active enough—and if they are active in voting, I would Avarm them

i-iito activity in paying too.

Judge Platt."^ I do not rise with an intention of discussing the question,

how far it is proper to extend the privilege of voting at elections ; but merely

to remark, that the gentleman from Delaware (Mr. Boot,) has not given a sa-

tisfactory answer to the objection which I had "the honour to submit yesterday.

My objection is, that by the report of the select committee, and the amendment

•jffered by the gentleman from Delaware, the criterion of the right of suffrage

is made to depend on the will and pleasure of congress. Both the report and

the amendment provide, that all v,'ho have been enrolled and traiaed m the

militia, shall be electors. Now, by the constitution of the United States, con-

gress have the power of " organizing, arming, and disciplining the militia."

The laws of congress prescribe who shall be enrolled in the militia, and

who shall be exempt from that service. And their discretionary power

on that subject, may be varied in its exeitise, as often as they please.

So, according to the report of the committee, the payment of " ani/ tax

assessed upon him,^^ is to confer the privilege of voting on the person as-

sessed. Congress have absolute power " to lay and collect taxes," and make

the assessment by their own officers, on such persons as they deem proper, and

to vary the rule of assessment at pleasure. The consequence will be, if the re-

port of the committee, or the amendment now offered, prevails, that we shaa

transfer to congress the all-important power of prescribing the qualifications <)f

T(3lera io our owa state. Now, sir, T objert to this in principle. I adm'ire-aji.4
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venerate the coDstittition of the United States, because I believe it a wise and
well balanced government ; but the state jjovernments, as sovereign and inde-

pendent, are equallj' important, and necessary for our security and happiness.

I wish to preserve each in its appropriate sphere : and therefore it seems to me
utterly inadmissible, that, in defining- the right of suffrage in our state, we should

adopt a test, which is to depend on the fluctuating will of another government,
over which we have no control.—This is the chief corner stone of our political

edifice ; and shall we refer it to congress to determine its shape and size, and
in what manner it shall be laid ? My constituents are intelligent, and jealous

of the least invasion of tlieir riglits. Thoy sent me here to aid in fixing and
defining, within i-easonable and certain limits, the inestimable right of sufiVage.

Should the proposition now before us prevail, I may be asked, when 1 return

home, v/hcther we have secured the electoral franchise to those who ouglit to

enjoy it? If I should answer that we have fixed and established it, as to some
persons, but that we have referred it to congress to determine whether other

persons should or should not have the right of voting in our elections ; I fear,

sir, the answer would not be satisfactorj'. If my neighbour should enquire
whether, by our new constitution, he lias a right to vote ; T might answer, you
have no such right at present ; but perliaps congress will grant it to you here-

after ; or, I might say, you are entitled to vote now, but congress may disqua-

lify you next year. I must refer you to Washington for information on that

point. It is very luicertain what the members of congress from other states

may judge proper in the case ; but I can inform you, for your satisfaction, that

in Virginia no man is allowed to vote unless he has a large freehold estate ;

and in South Carolina, no person can be elected as a member of the legis-

lature, unless he be a proprietor of 500 acres of land, and ten slaves. Whe-
ther the delegates fj"om those states will think proper to allow such a man as

you, to vote in this stats, is uncertain. Perhaps, if you are disposed to vote
according to their wishes, j'ou may be permitted to enjoy the privilege.

Mr^ Ciitiirman, I hope and believe there is not one of my constituents, who
would not be indignant at such an explanation.

The gentleman from Delaware lately told us, that no free negro ought to be
allowed to vote ; and I agree with him, that most of them are at present unfit

to exercise that privileg-e. That gentleman also stated, that the votes of three

hundred free negroes in the city of New-York, in 1S13, decided the election in

favour of the federal party, and also decided the political character of the legis-

tature of this state. He now proposes to confer the right of suffrage on all who
train in the militia. By the existing law of congress, no black man can be en-

rolled in the militia. But suppose an important stale election is about to take

place here, or that an election of president and vice president is to be made, by
electors who are to be appointed by our next legislature ; is it not possible that

congress might wish to control the choice of forty presidential electors in this

state.'' If so, they have only to enlarge or control the description of persons

who are to be taxed, or enrolled in the militia ; and our right of suffrage must
be enlarged or abridged according-Iy. By the census of 18.20, it appears there

are 10,SG" free people of colour in the city of New-York. By including free

black men in the militia, which congress liave an midoubted right to do. the;.'

would thereby ci'cate at least one thousand voters in the city of New-York,
Avhich migh-t very probably determine the political cha.racter of our state legis-

lature, and of course would determine the choice of presidential electors.

The report of the select committee, and the amendment offered by the gen-

tleman from Delaware, are both liable to this objection. In my judgment,

they adopt a principle, which undermines the foundation of state sovereignty;

and I therefore revolt at the propoiition.

j\Ir. Ross stated, that in the committee it had been thought best not to require

a residence of six montlis in the ward or town in whieii the vote is given, prin-

cipally out of consideration to the cities, where it is frequently the habit to

move from ward tn v/ard—and by a residence of six months in the town or ward,

such persons would lose their votes. Some other observations on otiier provi-

sions were made by Mr. Ross.

]\ia. Bacon thought the shape in which this proposition was presented wa?
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Very embarrassing-. If \re adopt this substitute in toto, we not only strike out

the first clause of tlie report, but we pass affirmatively on the various provisions

of this amendment—we take them all together—it is not allowed by the rule of

the Convention to add an amendment to an amendment, and we must therefore

take it whole, or not at all. We are, therefore, losing time.

Gen. Root said he vras sorry the p.-cntleman felt himself in such a difficult sit-

uation, but he thought he could reheve the gentleman from his embarrassment.

The amendment was amendable. The question on it might be divided ; mo-
tions to strike out and insert, are in order. There is no difficulty in it.

Mr. Eastwood. The gentleman from Delaware, (Mr. Koot,) previous to

oflcring his amendment, spoke at length on the subject; not, however, in favour

of his amendment; for I presume he could say nothing in favour of it; but

against the report of the committee, in order to have room for his substitute.

But I think there is nothing which ought to entitle this amendment to farther

consideration, except the source from which it came : and here, in justice to

the mover, I beg leave to say, that I do consider him one of the mosi. honest

and perfect men in this state ; I mean to be understood in a legislative point of

view; but honest as that gentleman may be, there can be no great harm in

watching him pretty narrowly on this occasion ; for, if I mistake not, it will

take several blasts tVoni Delaware before this amendment v/ill be blown through
the house, as it now stands. A very honest lawyer, (I beg pardon, sir,) in look-

ing over this amendment yesterday, said he couid not understand it ; and I think

that he told the truth on that occasion. On the whole, I think it best to dis-

pose of this amendment by laying it on the table with your bill of rights, which
went there a few days ago on motion of the gentleman from Dutchess (Mr.
Livingston.) Let it lie there with that, until the first day of January next,

I should not object to their being released then from confinement, and commit-
ted to the flames, where they oug-ht to have been sent before they were ever
brought in this hall. I will not point you to any particular line or part of this

amendment, but call your attention to the whole fabric. It is all alike. It is

all good for 7iix come rouse. The gentleman lias undertaken to do too much.
Let us lay his amendment aside, and take up the original report, line after line.

This will be the proper way, in my opinion, for us to proceed, and much tune
will be saved thereb)'.

Mr. Sheldon spoke in favour of several of the provisions of Mr. Root's
amendments, which he preferred on many grounds, to the proposition reported
by the committee. But when that amendment goes to treat of questions al-

ready agitated and decided here, and more particularly wlien it goes to disqual-
ify a class of citizens for whom I have a great respect, whom on account of
their conscientious scruples he wishes to disfranchise, I cannot go along with him.
I therefore move you that the question on the substitute be divided, so as to take
the sense of the committee on the provisions contained in the first fourteen
lines down to the word " state"—of which the effect would be to pass on all

the provisions of this substitute, except those disqualifying '• quakers and ne-
groes."

A long discussion here ensued between Messrs. Sheldon, Wendover, Sharpe,
Root, and the Chairman, as to the proper mode of proceeding in relation to the
amendment of Mr. Root, which that honourable gentleman declared not to be
a substitute—(for he had never offered a substitute in his life)—when it was
finally, decided to take the question on Mr. Sheldon's motion.

CoL. Young declared his preference of many parts of this amendment to the
original report of the committee, although he had been a member of that com-
mittee. He was willing to require that, in addition to militia duty, the person
performing it should be a resident, and be duly armed and equipped. I think
there is not much force in the objection made by the gentleman from Oneida,
(Mr. Piatt.)

J J !=

Mr. Van Buren thought it impossible to be guilty of a greater political
heresy, than was proposed by the clause of the am.endment of the gentleman
from Delaware, and which liis intelligent friend from Saratoga had fallen into

—

that of subjecting the votes of all the citizens of this state, between the ages of
18 and 45 to a law of congress. (^.Ir. Root here informed Mr. Van Buren that
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the question was now on tlie first part of the amendment, which did not tough
this question.)—In that case, rejoined Mr. Van Buren, the question is much
narrowed down .' we have all agreed on the abolition of existing qualifications
for voters, and I prefer the part of the amendment of the gentleman from Dela-
ware now under consideration, to the report of the committee, and shall vote for
it. As to the remainder of it, I presume, upon reflection, it will not be passed.
Mr. Wendover offered another motion, which Mr. Tompkins rose to say

he thought out of order, and a discussion arose between Messrs. Tompkins,
Young, and the Chairman, as to the point of order, when Mr. Root agreed to
adopt it as part ofhis amendment. The object of it was to insert the word " last"
so as to make it necessary that the residence should be for the " last six months"
before an election. Mr. Spencer moved to add " next preceding tlie day of,"
so as to make it quite clear that the habitation in the state must be for the year
preceding the election—which Mr. Root accepted.

ATr. Nej-son moved to strike out the words rendering it necessary that a
mihtia-man " should be armed and equipped." If this prevail, Mr. Nelson said,
you not only fine the militia-man for not having his equipments, but you dis-
franchise liim—and thus, for not having a bayonet or a priming wire, the citizen
is not only subject to a pecuniary fine, but to the loss of his highest political
privilege. Mr. Nelson therefore moved an amendment to the effect stated.
Mr. King said, much time would have been saved to the house by amend-

ing, by separate provisions, the original report of tlie committee. The amend-
ment now proposed by the gentleman from Delaware, contains a variety of
propositions and qualifications, some of property, some of military service, some
of taxes ; and we are called upon to adopt them altogether. The gentleman
disclaims the name of substitute for his proposition ; but he must allow me to
call that a substitute, and not an amendment, which goes to strike out the whole
substance of an original proposition, and substitutes others in their place, vari-
ous in their nature, importance, and effect. If it would suit the convenience
of the gentleman from Delaware, it would be accellerating the business of the
committee, and perhaps more in order, to propose his separate plans one by one,
as amendments, and let us pass on each singly.

Mr. Sheldon rose with great reluctance on a point of order, in opposition
to a gentleman of so much experience, and of talents, to which all were dispos-
ed to defer. But he must differ from the gentleman last up, and thought tlie

state of the question notdif&cult, nor even irregular. Mr. Sheldon explained at
length his views on the point, and as to the difference between the original re-
port of the committee and that part of the amendment now under considera-
tion.

Gen. Tallmadge made some remarks as to the point of order, and then in

conformity with the suggestion of the honourable gentleman from Queens,
moved, tliat the question on the amendment be divided into seven different

parts ; so tliat each precise point might be decided by every question.

Gen. Root made some further remarks as to the point oforder—when
Mr. Van Buren moved, that the committee rise and report, which was car-

ried ; and the President having resumed the chair, the chairman reported pro-
gress, and asked leave to sit again ; which being granted, the Convention then
adjourned.

SATURDAY, SEPTEJSIBER 22, 1821.

The Convention assembled at the usual hour. Prayer by the Rev. Mr. Rice.
The minutes of yesterday were then read and approved.

Mr. Wenpovfr renewed his proposition made several days since, that here-

after when the Convention is in committee of the whole, the chairman fIihII

take the President's seat; on the ground, tliat in tlie northvveslern part of (he

house, it was impossible to hear, unless the chair was elevated higher tlian the

scat provided {^v the chairman. Carried.
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LEGISLATIVE DEPARTMENT.
j\[R. HoGEBOOM proposed to olFcr a substitute for the 5th section of the re-

port of the committee on the legislative department, that the same might be re-

ferred to the committee of the whole vvlien on that subject.

After some discussion on the question of order, the same was referred ac-

cordingly, after having been read, in the following words :

—

" Tliat it shall be the duty of ihe supervisors of the respective counties of
this stute, at tiieir annual meeiiiigs, lo ascertain, by a majority of votes, the sum
of money the respective members of the legishituie of tliis state ouglit to receive

for ti eir services per day, and certify, under tlieir liands, and deliver th.e same to

the clerks of their respective counties, who sliall keep the same on file, and forth-

with transmit a copy thereof to each of the members elect of their respective

counties ; and the said members shall deliver tlie said certificates witliin eight days
after tlie commencement of the session of the legislature, to the secretary of state,

whose duty It shall be to record one certificate from eacli county, in a book to be
kept by him for that purpose ; and it shall be tlie futher duty of the secretary of
this state, within one month after receiving the said certificates, to ascertain the
average sum of all the returns received, and certify and deliver the same, one
copy to the President of the senate, and one copy to the speaker of the liouse of
assembly, which said sum shall be tlie compensation to be established bv law,
adding tlie usual allowance to the president of the senate, and speaker of Uie
house of .tssembly."

THE ELECTIVE FRANCHISE.
On motion of Mr. N. Sanford, the Convention then resolved itself into a

committee of the whole, on the unfinished business of yesterday, (Mr. Root's
iimendmcnt,) Mr. N. Williams in the chair.

t'HiEF Justice Spencer moved to amend the amendment under considera-

lion, by inserting after the word " state," the words following :

" Other than for senators ; and that in elections for senators, every free male
citizen of ilie age of 21 years, who shall have been, one year next preceding the
election, an inhabitant of this state, and at the time of offering himself as an
elector, sliall have an interest in law or equity, in his own or in his wife's right,

in any lands or tenements in this state, of tlie value of §250 over and above all

debts charged thereon, shall be entitled to vote for senators in the tov»n or ward
in which he shall reside.''

Mr. Chairman—In presenting you the amendment, (said the Chief Justice,)
which I have now moved, it will ho perceived that if it be adopted, there will

be different qualifications for the electors of the senate, and of the governor,
lieutenant-governor, and members of assembly, and all other elective officers.

The constitution, as it now stands, provides that the senate shall consist of thir-

ty-two freeholders, to be chosen by the freeholders of the state, possessed of
freeholds of tiie value of 100/. over and above all debts charged thereon. Tlu-
report of the select committee, and the amendment of the gentleman from Dela-
ware, propose, with the dash of the pen, to obliterate this part of our constitu-
tion, to destroy a barrier in legislation, which the wisdom of the sages and pa-
triots of the revolution have erected for our protection. It has been insinuated,
that as we have already unanimously agreed to abolish the existing qualifica-
tions of electors, we in some measure stand pledged to abolish the distinction
between the electors of the senate and assembly. This is not a correct deduc-
tion from the vote we have given. The vote taken implies no more than that
we are willing to extend the right of suffrage, as far as may consist witii the
public good, but no farther. It will be perceived, that the amendment I have
the honour to propose, admits all persons having an interest in real estate of tht;

value of two hundred and fifty dollars, either in lav/ or equity, without regard
to the tenure, so that persons having a leasehold interest, or holding lands undev
contract for purchase, and who shall liave by pnyments or im-proveinent?, added
to the value to the amount of two hundred and fifty dollars, will be entitled h>
vote for senators ; and the right will extend to those m ho hold lands in rijht < f
tlieir M'ives.
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It is well known, sir, that in the rapid and unexampled extension of ihe set-

tlement of the western parts of our state, a mode of selling lauds, not within tlie

view or contemplation of the framers of our constitution, has become common.
I mean sales by contract, stipulating- to give deeds, when the purchase monc^'

~

shall have been paid. In that immense and fertile territory, owned by the Hol-

land company, sales by such contracts are the usual and ordinary modes. This

has also been tlie case, very extensively, in other parts of the state. These
industrious and valuable citizens, avIio have paid portions of the purchase mo-
ney, or v/ho liave made valuable and useful improvements, ought to be entitled

to vote for senators, and the amendment 1 propose will give tJicm that right.

They ought thus to vote, because tliey represent portions of the soil, and be-

cause they have that attachment to the preservation of all the rights incident to

real estate.

I must not be misunderstood—I am willing and desirous that the rights of

suflrage be established on a broad and liberal basis, comprehending for the one
branch or the other, all those who possess sufficient independence to exercise

this important privilege in a manner compatible with the iutcre-)ts of society

itsel*^.

it would seem to me, that those who propose to abolisli all distinctions be-

tween the electors of the senate, and other officers of the government, were
bound to shew to this Convention, cither that this abolition was demanded by
the farmei's and the people of this state, or that the original institution itself was
vicious in principle, or bad in its operation. I hope it is not enough to induce
us to make such a material innovation in our form of government, merely be-

cause we hope, or believe, it will improve our constitution, or that other states

have not adopted the same provision.

^It has been assumed, that the people call for this alteration—that tliey do ex-

pect an extension of the right of suffrage, I believe and admit ; but tliat they
demand the abolition of all distinction in the qualification of electors for the

senatc and assembly, I do not know or believe ; and I may confidently demand
the proof of any general call or expectation, that such a measure should be
adopted. Has the constitution operated badly in this respect? Or is the or-

ganization of the senate unsound or vicious in principle ?

If it shall be insisted that for the last twenty years, the senate has not been
superior to the assembly in wisdom or gravity, are there not causes by which
we can account for this deficiency? The constitution divided the state into

four great districts : and although these have been altered, still they have been
very large and extensive. The candidates for election have been unknown to

nine-tenths of the electors, they have never been heard of, until their names
were announced for their choice ; and when wc superadd to this, that the state

for a long period has been rent and torn by faction—that party spirit lias per-

vaded the whole community—tliat active, and ambitious, and restless individu-

als have assumed the direction and control of elections, it is not to be wonder-
ed at, that the senate has not been such as the framers of the constitution con-
templated; for the question put by the electors as to the qualifications of can-
didates, has not been whether they were wise, or good, or virtuous, but what
are their politics, and under whose banner are they enrolled ?

This deplorable state of things, which has disgraced us as a people and a
ttate, will no longer exist, if we adopt and improve the report of the legislative

committee in subdividing the state, not on]}' into seventeen, but as I fervently

hope, into thirlj-tv/o electoral districts for senators. Then the anticipation and
wisdom of those immortal patriots, whose labours we are now revising, will ap-

pear ; then the electors and the elected will become known to each ; then we
may hope to see our senate what it ought to be, the council of ancients, compos-
ed of great, wise, good, and grave men.

Those, Mr. Chairman, who suppose that a sound branch of the legislature,

the senate, was intended merely as a check upon the fust, (the assembly) ap-

pear tome to have misunderstood its organization and design. It was intended
to be dilforentiy composed and dilfercntlv or-rani'-^fd f:r oilier purposes, t'nnn a

mere second brr.ncb of lesrislstion.
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The objects of government are the protection of life, liberty, and pi-operty>

These are important and paramount rights; and every wise frame of govern-

ment will extend its protecting care over all and each of them.

Ttie assembly, consisting of greater numbers, elected by all the sound and

wholesome part of tlie adult male population of the state, is more emphatically

cliarged with the protection and preservation of the personal rights, the lives

and liberties of the citizens.—The senate was intended as the guardians of our

property generally, and especially of the landed interest, the yeomanry of the

state.

I shall ask leave of the committee, sir, to submit to them the ideas of an illus-

trious statesman, now no more. I have heard with great pleasure an eulogy

pronounced on another occasion, on the deceased Gen. Hamilton— It met my
most hearty approbation. Now that he is entombed, we can do justice to hi*

memory without incurring envy or reproach. For profundity of thought, for

purity of intention, for depth of research, and clearness of investigation, none
excelled him ; and I may say with truth, that his name and his works have ad-

ded lustre and honour to our nation. In the 62d number of the B^ederalist, attri-

buted to his pen, and undoubtedly his own, in speaking of the organization ol

the senate of the United States, he says: " It is a misfortune, incident to re-

publican government, though in a less degree than to other governments, that

those who administer it, may forget their obligations to their constituents, and
prove unfaithful to their important trust.—In this point of view a senate, as a
second branch of the legislative assembly, distinct from, and dividing the pow-
er with a first, must be in all cases a salutary check on the government. It

doubles the security of the people, by requiring the concurrence of two dis-

tinct bodies in schemes of corruption, or perfidy, where the ambition or corrup-

tion of one would otherwise be sufficient. This is a precaution founded on such
clear principles, and now so well understood in the United States, that it would
be more than superfluous to enlarge ou it. I will barely remark, that as the.

improbability of sinister c07nbinatio)is ivillbe i?! proportion to the dissimilarity in

the genius of Ike tivo bodies, it must be politie to distinguish them from each other

htj every circumstance which will consist with a due harmony m ail proper mea-
sures, and with thegcnuine principles of republican governnnent.''''

Here is a distinct admonition that a dissimilarity in Wie genius of the two le-

gislative branches, adds to the security of the people. But wc are not without
anoiiier high authority from a most distinguished source. The opinions of Mr.
Jelferson have been read to the Convention, on a former question, by a mem-
ber from Otsego ; that great man, though alive, and living in dignified and
philosophic retirement, may be considered as much withdrawn from the con-

tentions and strifes of the world, as if he were entombed—He has given us a
precise and distinct avowal of his matured opinion on this interesting point.

In his Notes on Virginia, he has discussed the imperfections of their constitu-

tion, and given to t!ie world tlic substance of a constitution, which he wished

to see adopted in his native state. In speaking of the senate under the exist-

ing government, he says :
—" The senate is by its constitution, too homogeneous

with the house of delegates ; being chosen by the same electors, at the same
time, and out of the same subjects, the choice falls ofcourse on men of the same
description. The purpose of estcdjlishing difj'crcnt houses of legislation is to in-'

traduce the injluence of different interests or different principles.^'*

Can there be a plainer, or more self-evident proposition, as applied to the

private transactions of men ; than if an individual, having great and interesting

concerns, found it necessary to appoint two agents to manage those concerns,

as guards and diecks against the dishonesty or the defective judgment of the

one, wouM he appoint two precisely similar in their feelings, judgments, motives,

and habits ? Or, if wise, would he not select men possessing different qualities,

that thus he might combine every thing essential to the promotion and preserv-

ation of his own interests ? If the agents were exactly alike, moved by the same
impulses, having an identity of qualifications, in effect he would have but one
agent, and his precaution ofchecks would be nugatory.

In my judgment, sir, there are other and mightier considerations still, in fa^

vourof the proposition which I have submitted. From the vast extent of this

statC; from the fertility of its soil, aod the salubrityof its cliiaate, we »r« destin*

28 '

'
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ed, under a free and wise government, to increase in a ratio incalculable.

This state, within a century, must contain a population of many millions. Are
we amending our constitution to last our own lives only? Are we establishing

fundamental principles for tliis and the next generation only ? No, sir. If we
are wise, we must take a prospective view, and we must endeavour, as far as

humanity will allow, to impress on our doings tl>e seal of immortality—We
must fashion our constittition to suit the present and future times. In this view, as

we have repeatedly been admonished upon this floor, we must contemplate, that

the condition of the community will change, that other interests will spring up;

that we are to become a manufacturing state ; that commerce and the mecha-

nical arts will be widely and extensively established. At present the agricul-

tural interest predominates ; but who can foresee, that in process of time, it

will not become the minor body ? And what is there to protect the landed inte-

rests of the state, tl>e cultivators of the soil, if the wide and broad proposition

on your table be adoptee! ; admitting the whole mass of the adult male popula-

tion of the state to vote not only for governor, lieutenant-governor, and assem-

bly, but senators also ? lie would venture to predict, that the landed interests

of the state will be at the mercy of the other Icombined interests ; and thus

all the public burthens may be thrown on the landed property of the state.

It may be said that the smallness of the number, and the duration of the of-

fice of senators for four years, will give tlie requisite dissimilarity between the

two branches, and thus obviate the necessity of a distinction in the qualifica-

tion of the electors. This he conceived to be a mistake. The duration of the

office may make the senators somewhat more independent, but it can neither

alter nor change the identity of tlicir composition ; and the smallness of the

number can have no other eil'eci than to promote a more familiar discussion.

However subdivided the legislature may be in its several branches, if it be

composed of persons exactly similar in qualitications, ancj be elected by per-

sons having the same qualifications, it will be virtually o0e and the same body.

Put one body in an upper house, the other in a lowet* house ; call one lords,

and the other commons, it avails nothing ; they are but one body, possessing-

the same feelings, the same sympathies, and the-«ame objects. It was a con-

viction of this immutable truth, which led the framers of our constitution to

establisli a difference in the qualification of the electors ; and 1 may confident-

ly appeal to tlie intelligence of this Convention, that hitherto its operation has

not been injurious to the interests of society ; on the contrary, we have lived

securely, Ave have enjoyed every protection, and we have prospered beyond

example.
Let me ask, sir, whether this great, this radical, this fundamental change,

which goes to break down a barrier of our constitution, has been demanded by

the sober sense of this community ? I again say, that I liave no knowledge of

any disposition existing to any considerable extent, to make tliis deep, and, as I

firmly believe, dangerous innovation.

Is it desirable that we slwuld remove the safeguards of property, and destroy

the incentive to acquire it, by rendering it insecure. By removing tliese guards,

we repress industry, frugality, temperance, and all those exertions to the acqui-

sition of landed property, which make good citizens. Are we jealons of proper-

ty, that we should leave it unprotected ? To the beneficence and liberality of

those who have property, \ve owe all the embellishments and the comforts and

blessings of life. Vvlio" build our churches, Avho erect our hospitals, who raise

our school houses ? Those who liave property. And are they not entitled to

the regard and festering protection of our laws and constitution ? Let me not

be suspected of a disposition to infringe or cur lil the rights of any portion of

the community. I would impart the right of electing the assembly, the most

numerous branch of legislation, to every man whom we believe will exercise the

right with independence and integrity ; and thus tlie riglits of every portion of

the people will be protected. I have said on a former occasion, that the rule

adopted must necessarily be a general rule ; but let us take care, whilst we no-

Tninallv give the right of voting to a particular description of our citizens, that

we do not in reality give it to their employers. The man who feeds, clothes, and

I'jdges another, has a real and absolute control over his will. Say what we may.
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Ibe man who is dependant on another for his snhsistcnce, is not an independent

man, and he will vote in s«hservience to his dictation. Let us, then, take care,

whilst we abominate aristocracy, that we do not actually organize it, by giving

to the rich an undue influence, and by creating venal votes to be bought.

Here it would be profitable to look "to that country from which most of us are

derived : I mean England. Independently of the rotten boroughs, which send

fifty or sixty members to parliament, and which are owned by individuals, there

are districts containing from one hundred to live hundred electors, and sending

upwards of one hundred members to the house of commons, who notoriously and

publicly buy their seats, by different modes of corruption and bribery. In some

places tlie electors have long been habituated unblushingly to receive for their

votes a fixed and standard price. In othci-s, it is managed with more decency ;

fcut the corruption is gross and palpable ; and who has not heard, and read, of

the tumults, the riots, the mobs, and the murders attending their elections ? At

no very remote period, when luxury and vice shall have extended their empire

among us, as they assuredly will, may we not expect, if we admit the mass of

our adult male population to vote for every branch of the government, to see

these disgusting scenes acted among us ?

Ought not these consideratioHs to induce us as wise men, to endeavour to pre-

serve to the landed interest of the country, one branch of the legislature, by

adhering to the principles established by our fathers, and sanctified by expe-

rience ?

Mr. S. said he was aware that he might be misunderstood and misrepresent-

ed ; for this he had no anxiety ; he had endeavoured to act according to the dic-

tates of his best judgment, and he had the approval of his conscience. We hai

a record, and on that imperishable evidence, he should be willing to transmit

to future ages, his vote on this solemn and important occasion.

Chancellor Kent. I am in favour of the amendment which has been sub-

mitted by my honourable colleague from Albany ; and I must beg leave to tres-

pass for a few moments upon the patience of the committee, while I state the

reasons which have induced me to wish, that the senate should continue, as here-

tofore, the representative of the landed interest, and exempted from the control

of universal suffrage. I hope what I may have to say will be kindly received,

for it will be well intended. But, if 1 thought otherwise, I should still prefer to

hazard the loss of the little popularity which I might have in this house, or out

of it, than to hazard the loss of the approbation of my own conscience.

I have reflected upon the report of the select committee with attention and

with anxiety. We appear to be disregarding the principles of the constitution,

under which we have so long and so happily lived, and to be changing some of

its essential institutions. I cannot but think that the considerate men who have

studied the history of republics, or are read in lessons of experience, must look

with concern upon our apparent disposition to vibrate from a well balanced go-

vernment, to the extremes of the democratic doctrines. Such a broad propo-

sition as that contained in the report, at the distance of ten years past, would

have struck the public mind with astonishment and terror. So rapid has been

the career of our vibration.

Let us recall our attention, for a moment, to our past history.

This state has existed for forty-four years under our present constitution,

which was formed by those illustrious sages and patriots who adorned the revo-

lution. It has wonderfully fulfilled all the great ends of civil government.

During that long period, we have enjoyed in an eminent degree, the blessings

of civil and religious libert)% We have had our lives, our privileges, and our

property, protected. We have had a succession of wise and temperate legis-

latures. Tiie code of our statute law has been again and again revised and
corrected, audit may proudly bear a comparison with that of any other people.

We have had, during that period, (though I am, perhaps, not the fittest person

to say it) a regular, stable, honest, and enlightened administration of justice.

All the peaceable pursuits of industr}', and all the important interests of educa-

tion and science, have been fostered and encouraged. We have trebled our

numbers within the last tvven'y-five j-ears, have displayed mighty resources,

and have made unexampled progress in (he career of prosperity and greatness-.
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Our financial credit stands at an enviable height ; and>.\ve arc now success-

fully eng-aged in connecting the great lakes with the ocean by stupendous ca-

nals, which excite the admiration of our neighbours, and will make a coaspic-

nous figure even upon the map of the United States.

These are some of the fruits of our present government ; and yet we seem to

be dissatisfied with our condition, and we are engaged in the bold and hazard-
ous experiment of remoddelling the constitution. Is it not fit and discreet : I

speak as to wise men ; is it not fit and proper that we should pause in our ca-

reer, and reflect well on the immensity of the innovation in contemplation ? Dis-

content in the midst of so much prosperity, and with such abundant means of

happiness, looks like ingratitude, and as if we were disposed to arraign the
goodness of Providence. ]>o wc not expose ourselves to the danger of being
deprived of the blessings we have enjoyed ?—When the husbandman has gath-
ered in his harvest, and has filled his barns and his graneries with the fruits of
his industry, if he should then become discontented and unthankful, would he
not have reason to apprehend, that the Lord of the harvest might come in his

wrath, and with his lightning destroy them ?

The senate has hitherto been elected by the farmers ofthe state—by the free

and independent lords of the soil, worth at least ^250 in freehold estate, over
and above all debts cliargcd thereon. The governor has been chosen by the
hame electors, and wc have hitherto elected citizens of elevated rank and cliar-

acter. Our assembly has been chosen bj' freeholders, possessing a freehold of
the value of ^50, or by persons renting a tenement of the j'early value of i|;5,

and who have been rated and actually paid taxes to the state. By the report
before us, we propose to annihilate, at one stroke, all those property distinctions

and to bow before the idol of universal suffrage. That extreme democratic
principle, when applied to the legislative and executive departments of govern-
ment, has been regarded with terror, by the wise men ofevery ag-e, because in

every European republic, ancient and modern, in which it has been tried, it has
terminated disastrously, and been productive of corruption, injustice, violence,

and tyranny. And dare we flatter ourselves that we are a peculiar people, who
can run the career of history, exempted from the passions which have disturb-

ed and corrupted the rest of mankind ? If we arc like other races of men, with
similar follies and vices, tlien I greatly fear that our posterity will have reason
to deplore in sackcloth and ashes, the delusion of the day.

It is not my purpose at present to interfere with the report of (he committee,
so far asrespectstlie qualifications of electors for goveinor and members of as-

sembly. I shall feel grateful if we may be permitted to retain the stability and
securitj' of a senate, bottomed upon the freehold property of the state. Sucli

a body, so constituted, may prove a sheet anchor amidst tlie future factions

and storms of the republic. The great leading and governing interest of this

state, is, at present, the agricultural ; and what madness would it be to com-
mit that interest to the winds. The great body of the people, are now the
owners and actual cultivators of the soil. With that wholesome population we
always expect to find moderation, frugality, order, honesty, and a due sense of
independence, liberty, and justice. It is impossible that any people can lose

their liberties bj- internal fraud or violence, so long as the country is parcelled
out among freeholders of moderate possessions, and those freeholders have a
sure and efficient control in the affairs of the government. Their habits, sym-
pathies, and employments, necessarily inspire them with a correct spirit offree-
dom and justice ; the}' are the safest guardians of property and the laws : We
certainly cannot too highly appreciate tiic value of the agricultural interest:

it is the foundation of national wealtli and power. According to the opinion
of her ablest political economists, it is the surplus produce of the agriculture

of England, that enables her to support her vast body of manufacturers, her
formidable fleets and armies, and the crowds of persons engaged in the liberal

professions, and the cultivation of the various arts.

Now, sir, I wish to preserve our senate as the representative of the landed in-

terest. I wish those who have an interest in the soil, to retain the exclusive
possession of a branch in the legislature, as a string hold in which they may find

safety through all the vicissitudes which the state may be destined, in the coui-se
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of Providence, to experience. I wisli them to be always enabled to say that
their freeholds cannot be laxcd without their consent. The men of no proper-
ty, together with the crowds of dependants connected with g-reat manufuctiiring-

and commercial establishments, and tiie motley and undefinablc population of
crowded ports, may, perhaps, at some future day, under skilful management,
predominate in the assembly, and yet we should be perfectly safe if no laws
could pass without the free consent of the owners of the soil. That security we
at present enjoy ; and it is that security which I wish to retain.

The apprehended danger from the experiment of universal suifrage applied to

the wliole legislative department, is no dream of the imagination. It is too
mighty an excitement for the moral constitution of men to endure. The ten-
dency of universal suffrage, is to jeopardize the rights of [-roperty, and the prin-

ciples of liberty. There is a constant tendency in human society, and the his-

tory of every age proves it ; there is a tendency in the poor to covet and to
share the plunder of the rich ; in the debtor to relax or avoid the obligation of
contracts ; in the majority to tyranize over the minority, and trample down their
rights ; in the indolent and the profligate, to cast the whole burthens of socie-
ty upon the industrious and the virtuous ; and there is a tendency in ambitious
end wicked men^ to injlame these combustible materials. It requires a vigilant
government, and a firm administration of justice, to counteract that tendency.
"I'liou slialt not covet ; thou shall not steal ; are divine injunctions induced by
this miserable depravity of our nature. Who can undertake to calculate with
any precision, how many millions of people, this great state will contain in the
course of this and the next century, and who can estimate the future extent
and magnitude ofour commercial ports ? The disproportion between the men
of property, and the men of no property, will be in every society in a ratio to
its commerce, wealth, and population. We are no longer to remain plain and
simple republics of farmers, like the New-England colonists, or the Dutch
settlements on the Hudson. We are fast becoming a great nation, with o-reat

commerce, manufactures, population, wealth, luxuries, and with the vices and
miseries that they engender. One seventh of the population ofthe city of Paris at
thisday subsists on charity, and one third of the inhabitants of that city die in the
hospitals ; what would become of such a city with universal suffrage ? France
has upwards of four, and England upwards of five millions of manufacturing and
coirimercial labourers without property. Could tiiese kingdoms sustain the
weight of universal suffrage ? The radicals in England, with the force of that
miglity engine, would at once sweep away tlie property, the laws, and the liber-
ties of that island like a deluge.
The growth of the city of New-York is enough to startle and awaken those

who are pursuing the ignisfatuus of universal suffrage.

In 1773 it had 21,000 souls.

1801 " 60,000 do.

1806 " 76,000 do.

1820 " 123,000 do.

It is rapidly swelling into the unwieldly population, and with tlie burdensome
pauperism, ofan European metropolis. New-York is destined to become the
future London ofAmerica ; and in less than a century, that city, with tlie op-
eration of universal suffrage, and under skilful direction, will govern this state.
The notion that every man that works a day on the road, or serves an idle

hour in the militia, is entitled as of right to an equal participation in the whole
power of the government, is most unreasonable, and has no foundation injustice.
W^e had better at once discard from the report such a nominal test of merit.
If such persons have an equal share in one branch ofthe legislature, it is surely
as much as they can in justice or policy demand. Society is an association for
the protection of property as well as of life, and the individual who contributes
only one cent to the common stock, ought not to have the same power and in-
fluence in directing the property concerns of the partnership, as he who con-
tributes his thousands. He will not have the same inducements to care, and dili-

gence, and fidelity. His inducements and his temptation would be to divide
the whole capital upon the principles of anagrarian law.

LibertVj rightly understood, is an inestimable blessing, but libertv without
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wisdom, and without justice, is no better than wild and savacfe licentiousness.
The danger which we have hereafter to apprehend, is not thewaut,but the abuse,
of liberty. We have to apprehend the oppression of minorities, and a disposition
to encroach on private right—to disturb chartered privileges—and to weaken,
degrade, and overawe the administration of justice ; we have to apprehend tlie

establishment of unequal, and consequently, unjust systems of taxation, and all

the mischiefs of a crude and mutable legislation. A stable senate, exempted
from the influence of universal suffrage, will powerfully check these dangerous
propensities, and such a check becomes the more necessary, since this Conven-
tion has already determined to witiidraw tiie watchful eye of the judicial de-
partment from the passage of laws.

We are destined to become a great manufacturing as well as commercial
state. We have already numerous and prosperous factories of one kind or an-
other, and one master capitalist with his one hundred apprentices, and journey-
men, and agents, and dependents, will bear down at the polls, an equal number
of farmers of small estates in his vicinity, who cannot safely unite for their com-
mon defence. Large manufacturing and mechanical establishments, can act
in an instant with the unity and efficacy of disciplined troops. It is against
such combinations, among others, that I think we ought to give to the freeliold-

ers, or those wlio have interestin land, one branch of the legislature for their asy-
lum and their comfort. Universal suffrage once granted, is granted forever,
and never can be recalled. There is no retrograde step in the rear ofdemocra-
€3-. Hov/ever mischievous the precedent may be in its consequences, or how-
ever fatal in its effects, universal suffrage never can be recalled or checked,
but by the strength of t!ie bayonet. We stand, therefore, this moment, on the
brink of fate, on the very e(\gG of the precipice. If we let go our present hold
on the senate, we commit our proudest hopes and our most precious interests to
the waves.

It ought further to bo observed, that the senate is a court of justice in the
last resort. It is the last depository of public and private rights ; of civil and
criminal justice. TJiis gives the subject an awful consideration, and wonder-
fully increases the importance of securing that house from the inroads of univer-
.sal suffrage- Ourcountry freeholders are exclusively our jurors in the admin-
istration of justice, and there is equal reason that none but those who have an
interest in the soil, should have any concern ia the composition of that court.
As long as the senate is safe, justice is safe, property is safe, and our liberties are
safe. But when the wisdom, the integrity, and the independence of that court
is lost, we may be certain that the freedom and happiness of this state, are fled

forever.

I hope, sir, we shall not carry desolation through all the departments of the
fabric erected by our fathers. I hope we shall not put forward to the world a
new constitution, as will meet with the scorn of the ivise, and the tears of the
patriot.

Gen. Root. I rejoice that this proposition has presented itself distinctl3'

to the committee, and hope that its rejection may be liad in a plain and unequi-
vocal manner. It divides itself into two branches.— 1st. Whether the senate
and assembly ought to be elected by different persons, so as to possess genius
and feelings hostile to each other; and, 2dly. Whether it is properly providei
for by the amendment that is now proposed.

That these two brandies should be so organized as to possess different genius,
he honourable gentlejnan from Albany (Mr. Spencer) has referred to the writ-

ings of illustrious statesmen to prove. I have no objection to hear eulogies upoa
departed statesmen and illustrious individuals. But however justly those eulo-

gies may be j)ronounced in respect to personal worth, I do not feel that the peo-
ple of this state are to regard their opinions with the reverence due to holy

writ. I am not disposed to detract from the merits of the illustrious Hamilton.
But I do desire, that we may not be carried away by speculations, merely be-

cause they were advanced by eminent men. Sir Robert Walpole and William
Pitt tlie younger, were great and illustrious men ; but we all know that tiicir doc-
trines were hostile to liberty, and however suitable for a monarchical govern-
ment, were not at all calculated for a republican or democratic people. And if
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JMr. Hamilton had entertained the views that now animate the people of this state^

would he liave proposed in the Convention of the United States, that the gov-

ernors of the several states should all be appointed by the supreme executive ?

Sir, I very well remember that when I had the honour to think and act on poli-

tical subjects with the gentleman from Albany, although we respected the cha-

racter and talents of Mr. Hamilton, neither of us respected his political opi-

nions or his writings.

But Avhy must the two branches of the legislature be composed of diiTeroot

genius and heterogeneous materials ? To constitute a suiScient check, says

the gentleman :—and so, for this purpose, it must consist of discordant ele-

ments ! Is this the way that government should be constituted ? That the diffe-

rent branches, instead of harmonious movement, should be set in hostile array

against each other ? The honourable gentleman has adverted to the case of an
individual employing two agents for the transaction of his business. Sir, I want
no better example to illustrate my views of the subject, and to deduce a conse-

«iuencc directly the reverse of that which he has drawn. Were I that indivi-

dual, I would choose men who might act in unison, and counsel each other up-

on the subject matter of their agency. If they possessed different tempers—op-
posite opinions, and hostile feelings, could I expect that the agency would be
well managed ?—Would not my interests be lost sight of, in their distractions

and animosities ? What government ever sent two ministers to negociate a
treaty, and selected them for tlieir known hostility to each other ?

I agree that in a monarchical government, where little liberty is left to the

people, it is necessary to have such checks as gentlemen have described. In
such governments there are different orders, as lords and commons in England

;

different estates, as in the diets of Sweden, Denmark, and Germany. But the

necessity in those governments bears no analogy to ours.—We have no diffe-

rent estates, having different interests, necessary to be guarded from encroach-
ment by the watchful eye of jealousy.—We are all of the same estate—all com-
moners ; nor, until we have privileged orders, and aristocratic estates to de-

fend, can this argument apply.

But it is urged that this different genius of the senate is necessary to protect

the landed interest :—to prevent the mob, the rabble, or the radicals, as they
would be called in England, from laying a tax on the lands of the rich, and not
on their own—when gentlemen say they have got none ! This argument de-

stroys itself.

But the honourable gentleman from Albany, (Mr. Spencer) is apprehensive
that we shall encourage aristocracy by enabling the manufacturer to control

the votes of the hundred men he employs. The argument is—you must raise up
and protect aristocracy in the senate—for what purpose ? To avoid aristocra-

cy ! But does the gentleman suppose that this powerful manufacturer is not
connected with the landed interest? Is not the manufactory itself re&l estate ?

And will he be disposed to break down real estate, who has such a powerful in-

terest to support it ?

But another honourable gentleman (Mr. Kent) has said, that the senate must
be preserved, because it is our dernier resort as a court of justice. It must
be protected, to preserve the judiciary from falling a sacrifice to those whose
pursuits are commerce and manufactures. But will not these classes feel as

strong an interest in sustaining them, as the farmer back in the woods ? Have
they not more frequent occasion to resort to them for the protection of their

rights ?

In relation to the second branch of the inquirj', it seems to be admitted, that

heretofore the senate, although elected by freeholders, has not possessed a su-

periority, in any respect, over the other branch of the legislature ; but the fault

is laid on the size of the four great districts ; and now tliat the state is to be
divided into seventeen senatorial districts, faction will hide its hated head. 1

agree, sir, that the time has been, that senators in the western district may havn
derived their nomination from the city of Albany.
By the plan that is now offered, freeholders, those having a clear, equitable

right, of the value of g250 are to be allowed to vote for senators. How are the

qualifications of these equitablefreeholders, as they have been nicknamed, to be
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ascertaineS ? Shall it be referred to their own oaths ? This is a dangerous temp-
tatioa to perjury, and tlie houourable member (Mr. Spencer) has more than once
opposed any provision that should allow a man to qualify himself by his own
oath. Shall it then be determined by the chancellor ? Sir, I am not yet pre-
pared to refer to that, or any other otficer, however respectable, tlie power to

control and determine the sulfrag-es of the peeple.

I admit, that such persons should be enabled to vote for senators ; but I am
not willing that they should wade through uncertainty, if not perjury, to at-

tain it.

The balance of the different branches of the government has been a theme of
warm admiration. It has been likened to a beautiful pyramid, of which the
king was the apex, the people the base, and the aristocracy in the centre, that

is, between the head and the tail. I am not disposed to carry my^ admiration so

far as to place the people's governor at the top, the people's legislature at the
bottom, and an aristocratic senate, between two iires, in the middle. However
pleasant the theory may be, it is incompatible with the genius of our government.
Tliese powerful checks may be necessary between diflerent families, possessing
adverse interests, but can never be salutary among brothers of the same family,

whose interests aj-e similar. Look at past experience. Has not the senate,
although elected by freeholders, been as democratic as the other branch ? Give
them a lougcr term of service, which will enable thera to quell any mad pas^
sions that may be excited in the popular branch ; and their fewer numbers will

enable them more easily to correct any hasty and unadvised legislation of the
assembly ; and these are the only wholesome and necessary checks that the na-
ture of our government requires.

Mr. p. R. Livingston had hoped, that the subject wouldnot pass the Conven-
tion without a more thorough examination. As a member of the select com-
mittee he had acquiesced in the report, and had not yet been convinced that the
poiiitious they had taken were erroneous.

lie was well persuaded, tiiat every member of the convention was a friend
to property, and to the landed interest. But he thougiit that the views ofsome
gentlemen, ifadopted, were not calculated to advance the cause of civil liberty.

Allusions had been made to the formation ofthe constitution under which we
live ; and what was the first feature in our rcmonstance against the usirri.ations

of Britain? Was it not that taxation and representation were reci|)rocal; and
that no imposition could be laid upon us without our consent ? Was it the paltry
lax on tea that led to the revolution ? No, sir ; it was the pi'inciplc, for whicli

wc contended: and the same principle, in my judg-meut, requires a rejection of
the proposition now on your table. But we are asked, what evidence we have
that tlie people want this extension of suftrage ? Sir, 74,000 witnesses testified, •

last spring, that they wanted it. Meetings and resolutions, public prints, and
coiiversaticn have united to require it.

It is concluded, however, that the measure proposed by the original amend-
ment jeopardizes the landed interest. Sir, it is the lauded interest, m common
with others, that have demanded this measure at our hands: and will they re-

boot to projects which are calculated to injure ourselves ? France has been al-

luded to. The French revolution, sir, has produced incalculable blessings to

that country. Before that revolution one third of the property of the kingdom
was in tlie hands of the clergy ; the rest in the hands of tiie nobility. Where
the interest of one individual has been sacrificed, the interests oi" thousands
have been promoted. After dining with that friend of universal liberty, the
patriotic La Fayette, he once invited me to a walk upon the top of his house,
that commanded a view of all the surrounding country. Before the revolution,

said he, all the farms and hamlets you can see were mine. I am now reduced
to a thousand acres, and 1 exult in the diminution, since the happiness of others

is promoted by participation.

Tlus, sir, is the language of true patriotism ; the language of one whose heart,

larger than his possessions, embraced the whole family of man in the circuit of
its beneficence. And shall we, with less ainr^le domains, refuse to our poorer
neighbours the common privileges of freemen ?

But_, sir, Ave are toW and w arced of the iMcn borouglis of England. By
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whom are they owned ? Ey men of wealtli. They confer the riglit of repre-

sentation on the i'ew, to the exclusion of the many. They are alwavs fonnd in

tlie views of the monarch ; and while aristocracy is supported by the house of

lords, the liouse of commons is borne down by the boroughs.

It is said tliat wealth builds our churches, establislies our schools, endows our
colleges, and erects our hospitals. But have these institutions been raised with-

out the hand of labour ? No, sir ; and it is the same liand that has levelled tiio

sturdy oak, the lofty pine, and the towering hemlock, and subdued your forests

to a garden. It is not tlie fact, in this country, that money controls labour
;

but labour controls money. When tlie farmer cradles his wheat and harvests

his hay, he does not find the labourer on his knees before him at the close of the

day, solicitous for further employment; but it is the farmer who takes off his

hat, pays him liis wages, and requests his return on the morrow.
Apprehensions arc professed to be entertained, that the merchant and manu-

facturer will combine to the prejudice of the landed interest. But is not agri-

culture the legitimate support of both ? And do gentlemen really suppose that

they will madly combine to destroy themselves ? If tlic title to land contribu-

ted to the elevation of the mind, or if it gave stability to independence, or added
^visdom to virtue-, there miglit be good reason for proportioning the right of suf-

frage to the acres of soil. But experience has shewn that property forms not
the scale of worth, and that character does not spring from the ground. It

seems, indeed, to be thought, that poverty and vice are identified. But look to

tlie higher classes of society. Do you not often discover the grossest abuse of

wealth ? Look to the republics of Greece. They were all destroyed by the

wealth of the aristocracy bearing down tlie people.

And how were the victories of Greece achieved in lier better days ? By th©
militia. How were the liberties of Rome sustained ? By her militia. How
were they lost ? By her standing armies. How have we been carried trium-

phantly through two wars ? By the militia—by the very men whom it is now
sought to deprive of the inestimable privilege of freemen. And whom do you
find in your armies in time of war ? The miser ? The monied Shylock ? The
speculator ? No, sir ; it is the poor and hardy soldier who spills his blood in

defence of his country ; the veteran to wliom you allow the privilogc to fig'nt,

but not to vote. If Ihere is value in the right of suffrage, or reliance to be
placed upon our fellow citizens in time of war, where, I ask, is the justice of
withholding that right in times of peace and safety ?

Mr. Radcli^f was not in the habit of declaiming on popular rigljts, but ho
thought there should be an equality, whatever qualifications might be fixed on.

He was opposed to the proposition now under consideration, because he could
perceive no utility that was likely to grow cut of its adoption ; and if useless, it

was of course injurious. Propositions of an affirmative character, ouglit always
to be accompanied by proofs of their probable utility.

Gentlemen have referred to the theories of learned statesmen ; but Mr. R.
thought it wo;iid be found that those theories rested upon no better basis than
speculative oj.inion, or analogies derived from countries, between which and
our own, there is no relation. We know that those statesmen were mistaken
on some important points. They said our government would vanish in twenty
years, that it did not possess intrinsic strength, adequate to its support. But
forty years experience has shewn us the fallacy of their predictions.

Property will always carry with it an influence sufficient for its own protec-

tion. And shall we give it an artificial aid, that maj^ be dangerous to the

rights of the community ? But we are told that property is entitled to repre-
sentation. If the principles of the social compact are likened to a partnership

stock, it follows that each partner is entitled to vote according to the amount of

liis state in that partnership, like shares in a monied institution :—Aof course up-
on the ratio of ^'250 proposed by the mover of the amendment under considera-

tion, every freeholder having ^500 worth of property would be entitled to two
votes, and if he has jg 5000 wortli he would be entitled to twenty votes.

The weight of character, and talents, and property in the senate, Mr. R. re-

marked, had not been greater than in the Assembly ; and the experience of tho

Eastern states, where no snch odious distinction existed, and where wo a.lwav's

29
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direct our eyes when in the pursuit of wisdom, had evinced that no danger was
to be feared from adopting- the amendment of the honourable gentleman from
Delaware. It would therefore receive his support.

]Mr. Van Vechte.v. I rise with great diffidence to support the amendment
moved by my honourable colleague (Mr. Spencer ;) but the importance of the

principle which it involves, imposes upon ir.V) the duty of expressing my senti-

ments upon the subject to tlic committee. In doing this, 1 shall not attempt to

travel over the same ground which has been so ably occupied by my t^vo hon-
ourable colleagues (Messrs. Kent and Spencer) who have gone before me. It

will be my p'.irpose to shew, with as much brevity and simplicity as I am capa-
ble, that the air.endsnent is founded in tlie true principles of our free rcjjresen-

tative government—a fair representation of the governed, so arranged as to

ensure equal protection and security to the rights of all. lam aware that the

question, how this important end is most certainly attainable, is not without its

diinculties. But it is a conceded point, that the accountability of representa-

tives, at stated periods, to those by wliom the}' are chosen, is an essential means
to its attainment, as it brings the former to the bar of the latter, at those peri-

ods, for a free examination into their public conduct, upon the result of which
depends their continuance in, or dismissal from their trust. This incites men.,

who are ambitious to obtain and hold representative stations, to exert all their

povvers and faculties to merit and preserve the confidence of their constituents,

by a faithful discharge of public duties. It is a fact which must be admitted on
all sides, that in every community, the people have some rights which are com-
mon to all, and othei's which are separate. Let me illustrate my meaning by
specific examples—Life and liberty are common to all, but the possession of
property 16 not. Hence the owners of property have rights which, in relation

to those who are destitute, are separate and exclusive. It is the duty of a just

government to extend the same protection to tlie latter as to the former ; and
thence it follows, that a fair representation of every class of citizens in the ad-

ministration of government, requires that the right of suffrage should be so ar-

ranged, as to give due weight to property, as well as to personal rights. What
is the most expedient and safe arrangement, according to the true principles of

a. i-epresentative government, is a point upon which eminent statesmen may.
and do, honestly differ in opinion. The sages and patriots who framed our con-

stitution, considered it just and wise to divide the legislature into two separate

bodies, with equal powers ; the one numerous, and to be chosen by the whole
mass of electors : the other comparatively small in number, and to be chosen
by thfe landholders of the state. It will be seen that the distribution of the le-

gislative power, and the right of suffrage, secures practically to ever)' class of

citizens, the benefits of a fair representation in the legislature with reference

to their respective rights ; and the experience of near half a century has prov-

en, that tliose constitutional provisions arc wise and salutary. The rights of

property not only, but personal riglits, have been secure, and we have prosper-

ed to an unexampled degree. It is true that within a few years we have heard

a great deal said about the neces.sity of calling a Convention to revise and amend
the constitution ; but it is equally true, that this has arisen more from violent

party collisions, than from any real dissatisfaction in relation to our constitution-

al provisions, with a single exception as to the mode of appointment to office.

The object of the amendment under consideration, is to continue the free-

liold qualification of electors for senators, and to extend it to equitable freehold-

ers, which will include a numerous and valuable class of electors who have
heretofore been excluded. Is this unjust or unreasonable .'' I apprehend not.

The landed interest of the state, on account of its stability and importance, is,

m my judgment, entitled to distinct weight in the choice of at least one branch

of the legislature. Let me ask the committee, whether any other property is

so completely v.'ithiu the reach of, and aiTords such substantial security to, the

government ? Is there any other solid pledge remaining-, to which tlie creditors

of the .state look with equal confidence for the fulfilment of its plighted faitli ?

Is there any other property v.hich contributes in an equal proportion, towards

the public expenses in the way of direct taxation ? Its immoveable and imper-

ishable quality makes it always secure and tangible, and renders its value casi-
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iy ascertainable, while a very great mass of personal property eludes the eye of

tlie assessor and the hand of the collector, and the whole is perishable and tran-

sitory. Besides, the peaceable, frugal, and industrious habits of the owners

and cultivators of our soil, exclude them from direct paiticipation in the

scliemes of ambition, and the unhallowed courses which arc not unfrequently

pursued for its g-ratification.

But several objections have been urged by gentlemen on the other side of

the question, against the amendment before us. 1 must, therefore, solicit the

indulgence of the committee while 1 examine those objections in detail.

It has been said by the gentleman from New-York (iMr. Radcliif )
that the

amendment is incompatible with the principle of equal rights, upon which our

present constitution professes to be founded. I deny that such incompatibility

exists. What is the true meaning of equal rights in relation to government .-'

It is, that every citizen has equal claims to protection for his rights, -whatever

they may be. Does it follow thence that a man who has only life and liberty

to be protected, needs protection to the same extent with one who, in addition

to life and liberty, possesses both real and personal properly ? No. The equal

right of the former is satisfied when he is protected in what he enjoys, but the

protection of the latter must be co-extensive with his multifarious rights, to

piace him on a footing of equality with the other, as respects the objects for

which government is instituted. No man can justly complain of inequality

in the protection which he receives from government, when it pi-otocts all that

he possesses ; nor is any one without just cause of complaint on this head, when
any portion of his rights are left insecure and unprotected. How, then, docs

the amendment under discussion conflict with the principle of equal rights, as

applicable to government ? On the contrary, is it not calculated to give to that

ju-.t and wholesome principle its true practical effect ? All the rights of the

most numerous class of electors will be represented by men of their own choice

in the assembly—men who will be accountable to them at the close of every

yeai-, for the manner in which they have executed their tru&t ; nor can an}'

law be passed that will impair their rights, Avithout the concurrence of the as-

sembly. The other class of electors, by whom it is proposed that the senators

shall be chosen, will consist of the owners of land. Is it asked wliy ? I answer,

because the mass of electors for the assembly will not be landholders, and there-

fore will have no direct interest in the protection of landed property. And in-

asmuch as their rights are secured by a fair and full representation in the as-

sembly selected by themselves, it is just and reasonable that the rights of the

freeholders should be made equally secure by means of their own chosen repre-

sentatives iu (he senate. If there is any soundness in the doctrine of a repre-

sentative government, that the accountability of represcntives to their imme-
diate constituents, by means of frequent elections, conduces to the security of

the latter, the conclusion lo %vhich it leads seems to be irresistible in favour of

the proposition before us. But by way of further illustration, I will contrast

the gentleman's notion of equal rights, or, as it has been called, the doctrine of

equality in the right of suffrage, with the amendment in question. By the re-

port of the select committee, which he approves, it is proposed that " every male

citizen of the age of twenty-one years, who shall have resided six months witli-

in this state next preceding any election, and shall within one year previous to

such election, have paid a tax assessed upon him, or shall within the same pe-

riod have been assessed to work on a public road, and shall have performed the

work, or shall have paid an equivalent therefor in money, or shall within tlic

same period liave been enrolled in the militia, and shall have served therein,

shall be a qualified voter for governor, lieutenant-governor, senators and nicm-

bers of assembh."
The amendment offered by the gentleman from Delaware, so far as it is m.a-

terial to the present discussion, proposes to extend the term of residence, and
to superadd equipment according to law to the militia enrolment and service,

in order to qualify such voter. What will the efiect be, whichever proposition

prevails ? A man who has worked one day on a highv/ay, or is an equipped
militia man, who has resided within the state during six months in one case, and
one year in the other, will be a qualified voter for senators, who are to protect the

lauded interest of the state in the senate. Let me ask the members of the com-
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mittee, whether this savours of equality of representation in the legislatureaa
respects the Jandholdcrs ? Perliaps it will be said, that the freehold electors

will have arig-ht in common with the otiier electors, to vote for both branches
uf the legislature ; but will any g-entleman tell ine in what character the free-

holder^ will possess that right ? It is not given to them in the character of
freeholders, for the ownership of land per se is not recognized, in cither of the
propositions last mentioned, as a legitimate qualification for an elector. Nay,
according to those propositions, if a man settles v/ithin this state five months
previously to an election, and becomes the absolute owner of a freehold of the
value of twenty-five thousand dollars, for which the former owner has jiaid the
tax during the then current year, he will not be a legal voter. ItAvoulJ seem
that in the estimation of the select committee, as well as in the opinion of the
gentleman from Delaware, actual residence and a freehold interest in laud,

is a less meritorious qualification for an elector of members of the legislature,

than a naked, casual residence of six months or a year, connected with the
jtaymcntof a tax of six cents, or a day's work on the highway, or an hour's pa-
rade in the ranks of the militia, accoutred in the manner prescribed by law for

a citizen soldier. It is true, tliat the landlioldcrs who pay taxes, and I believe
there are none who do not, will have a right to vote for membei s of both houses
of the legislature; but it should be remembered that our farmers have cattle
and other personal [)ropcrty on their farms, ^vhich is not the less visible and
tangible by the government, for being a necessary appendage to their farms,
and which is never forgotten or overlooked by the assessors and collectors.
Let us, then, place their participation in the choice of the members of assembly
to the account of their personal property; andletitbe conceded that such parti-
cipation gives them a fair representation in the legislature as far as relates to
life, liberty; and personal property.—What becomes of their landed interest ?

How is that represented ? Is it by an equal vote for personal property, per-
sonal services, and pecuniary contributions with other electors, who own no
real estate, and whose numbers will always exceed the landholders ? Is this

equality according to the true principles of a representative government ?

Does it jilace tiie landholders of the state upon an equal footing with the other
electors ? ^ViU this equality, as to the right of suffrage for members of the le-
gislature, assure to the landholders even-handed justice, when legislative sys-
tems of taxation are to be devised and put into operation ? Are there no con-
flicting interests between the holdei's of real and personal property on such oc-
casions ? And ought it to be dissembled, that in such conflicts, the predomi-
nant influence in elections will never be forgotten by those who depend upon
that influence for their seats in the legislature ?

The gentlesnan from Dutchess, (Mr. Livingston) seems to suppose that the
freehold voters constitTite at present two-thirds of the whole number of electors.
Be it so : will the gentleman venture to assert that the proposed extension of
t!ie right of suffrage Avill not change the diflcrence of two-thirds in favour of the
electors who are destitute of freeliolds? In that event, what weight will the
freehold interest of the state have in t!ic scale of elections ? Will not the choice
of those who are to legislate for the landholders, rest with that class of electors
who have no interest in real property P And vnll that afford the benefit of an
equal representation in the legisiatuVo to the owners of land ? May I be per-
mitted to illustrate my argument by anticipating the result of the proposed ex-
tension of the right of suffrage in the cily of New-York ?

The average of the present senatorial votes taken in that cit}^ is about four
thousand, and when the proposed extension lakes eflec!. their numbers will bo
increased more than three fold. Wliat tlieir increase will be in the course of
tea or twenty years, v.ho can tell ? Then, who will undertake to say that real
jiroperty will remain constitutionuHy secure, for twenty years to come, under
ilic operation ofthe proposed extension of the right of suffrage ? Again, sir ;

:idmit for argument's sake, tliatthe freehold voters constitute a large majority
«.>f our present electors, is that a sound reason for divesting them of the right
Vvhich the constitution gives them, ofchoosing one branch of the legislature P

it appears tonic, that their numbers, and t!i? value and stable nature of thcil-
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property, establishes indisputably the justice of the present constitutional pro-

vision in their favour.

It lias been conceded by the gentleman from New-York, (Mr. Radcliff,) that

real property ought to be made secure, but he contends that the freehold qual-

ification of electors for senators affords no securit)" to it. If he is correct on
these points, let me ask why he is so solicitous to do away the freehold quahfi-

catiou for senatorial electors? Why is it desirable to extend the right of suf-

frage ? Will such extension render personal property, and personal rights more
secure ? How v/ill tliat increased security be effected ? Will it not be derived

from the accountability of the elected to the electors by whom they are chosen ?

And will not the same cause produce a similar effect in favour of the land-

holders, in case they retain the right of electing senators ? Or will real pro-

perty be better secured by legislative guardians chosen by electors who have
no interest in it ?

What is the declared sense of the legislature and people of this state, relative

to the propriety and security of freehold qualifications ? By your statutes, the

ownership of a freehold is indispensable to qualify a man for any of the higher

town offices, and to serve as a juror. Those statutes have been in force many
years, and their provisions universally approved. How happens this, if there

is no merit in freehold qualifications ? Does it evince that public sentiment is

adverse to such qualifications ? To me it is unequivocal evidence of the opinioQ

of this comnmnity in their favour.

Again, sir, if a freehold qualification is deemed essential for jurors who are

to pass in the first instance upon all our rights, is it less essential for senators,

who, as constituent members of the court of errors, arc to decide finally upon
the same subjects ? It is true that the statute provisions to which I have allud-

ed, only recognize tlie security of the freehold qualifications in tlie persons

to be elected to all the important town offices, and in the persons designa-

ted for jurors, and not in the electors ; but it cannot be controverted that

those recognitions establish the principle for which I contend, inasmuch as

freehold qualifications in the electors for senators, is an obvious means to carry

the same qualifications, with their wholesome influence, into the senate.

We have also been told, that property of every description will always

have its due weight in the legislature. This I take to be an implied admission

that it ought to have weight there. How, then, can gentlemen who make this

concession, pretend that it is neither wise, nor just to provide by the constitu-

tion for giving to real property its due weight in the senate ? Is the principle

sound, and yet the provision for ingrafting it in the constitution unwise and un-

just .'' This mode of reasoning does not carry conviction to my mind—Does it

mean that real property will provide its own protectoi-a in the leg-islature, with-

out any constitutional provision upon the subject ? Let me ask how ? If it is to

be done by means of our elections, it must be in a way, which, I presume, this

Convention is not disposed to sanction—I mean by exercising an undue influ-

ence upon the electors. Besides, sir, the body of our farmers, who constitute the

mass of freehold electors, are unable to compete in that way with large moni-

ed capitalists and manufacturers—Their pecuniary means are generally small,

and incompetent for the purposes of such a competition, and their habits and
pursuits disqualify them to engage in it upon equal terms with their opponents.

Hence iL follows as a necessary result, that in order to assure to I'eal property

its just weight in the leg-islature, there must be a fundamental provision in the

constitution for the purpose.

It has been urged by the gentleman from New-York, (Mr. Radcliff) that we
have large and growing commercial and manufacturing capitalists, which re-

quire equal protection with the landed interest of the state. Be it so. The
amendment before us will not deprive those capitalists of equal protection.

—

They will be fully represented in the assembly, and it will be their own choice,

if they arc not duly represented in the senate also. Let them invest ,^'250 of their

overgrown capitals in real property, and tliey will acquire the right of suffrage

for both branches of the legislature. Have they any right to demand that we
shall do away the freehold qualification of electors for senators for their accom-
modation, merely because they do not set a sufficient value upon it to lay out,

the small sum of ^^259 to acquire it ' I contend that they have not.
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Again, it is insisted, tliat the term for which senators are elecicd, alFords ade-
quate security to real property without the freehold qualification of electors for
the senate. 1 freely admit, sir, that the senatorial term of four yoars, imparts
more stability to the senate, than the as,scmbly possesses, and that it creates a
salutary guard against the evils of unwise legislation, which the influence of
popular excitements upon the latter branch of the legislature might otherwise
produce. But without the freehold qualification of electors for the senate it
does not make the senators accountable for their public conduct to the land-
holders of the state, and therefore it does not give to the owners of real proper-
ty, their legitimate weight in the government.
Some of the opposers of the amendment before us, object to it, because as

they allege, it is founded in aristocratic principles. I must confess, sir, that
this objection has at least the merit of novelty. A landed aristocracy composed
of the great body of yeomen of this state, is, I apprehend, an anomaly. I have
sometimes heard the holders of overgrown estates in lands, called aristocrats
but until now, I never heard that the prescribed freehold qualification of ^'^SO
for electors of the senate, was considered an aristocratic feature in our consti-
tution. What

!
the common farmers—the stable pillars of the state, a body of

aristocrats ? If the ownership of fifty, or an hundred, or two hundred acres of
our soil, converts the owner into an aristocrat, then, according to the estimate
of the gentleman from Dutchess (Mr. Livingston) two-thirds of the present
electors of this state are aristocrats—and hence proceeds, I presume, the soli-
citude of the remaining one-third, that the right of suffrage may be extended
so as to countervail the aristocratic influence of the farmers, by a class of vo-
ters, who, for the want of real property, are more democratic, and of course
'more independent.

The time has been, when a large portion of the real property of the state was
vested in a few men of wealth, but that time is past. Our large landed estates
are rapidly dividing, and tlie facilities given to promote their division, by the
operation of the statute for regulating descents and abolishing entails, will in a
few years break them up. There is, therefore, no ground for apprehension from
that quarter.

But the amendment under discussion is assailed by another objection The
gentleman from New-York (Mr. Radcliif) has told us," that if the principle'which
it contains, be correct, the provision is unjust, because it allows to a landholder
to the valueof ^1000—only an equal vote with one whose freehold is worth no
more than ^~50.
The answer to this objection is plain and easy. It is not necessary for the

securtl^' ol real property, that the freehold votes should be graduated accordino-
to the value of each elector's property. The owner of a small farm feels as deep
an interest ia its protection, as the large landholder does in the protection of
las extensive domain. It is their communitv of interest in the subject, that pro-
duces tlie desired security. For every law which imposes burthens upon, or in-
vades the rights of, real property, will affect all the owners of land, in propor-
tion to the value of their respective estates.

We liave been admonished, sir, by tlic gentleman from New-York, as well as
by the gentleman fiom Dutchess, to beware of relying on the speculations and
theories of wise and virtuous statesmen in relation to the science of government
for that they arc not exempt from fallibility. What lesson should tliis admoni-
lion teach us ? Is it not, that we should distrust our own infallibility—that we
should not confide too imich in our own speculations and theories upon a sub-
ject on which the most enlightened and distinguished statesmen have erred,
when the prosperous and t-afe path of experience lays open before us ? The
wisdom of our present constitution has been tested by 'the experience of more
than forty years— it has guided us to unexampled greatness—it has secured
allour rights, and conferred upon us the blessings of j>eace and happiness-
why, then, arc v/e urtrcd to alter some of its most pronunent features ? Is it the
part ofwisdom to substitute experiment for experience, in a r:aseso interesting,
not only to the present, but to future generations ? What dire necessity re-
quires it ? The gentleman from Dutchess (Mr, Livingston) has indeed told us,
tliat the freehold qualification of electors for senators, is unfrier.dlv to civil lih-
f.riy

; but lias he attem|itcd to prove it ? No—it is an assertion that can not I)e
wiriUc'I—Wh::t^ a p-vi:^i'^'i f a-Hed iiUlio tru" priacinloo of a free renrescnla
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live government, hostile to civil liberty ? Is it incompatible with civil liberty,

lo give to the landed interest of the state, its dne weight in the legislature ? Is it

necessary to the preservation of civil liberty, so to extend the right ofsuffrage,

that the free and independent votes of our hardy and honest yeomanry may be

out numbered by another class of voters, whose stake in the government exists

no longer than while they may please to reside within the state, and whose con-

tributions to the support of government are limited to the ordinary exactions

and services to which every inhabitant is liable during his residence amongst
us ? The position of the gentleman is so repugnant to every con-ect notion of a
free representative government^ that it only requires to be fully stated, in order

to expose, its unsoundness.

The same gentleman has urg-ed, that the freehold qualification of senatorial

electors engenders jealousy—is opposed to public opinion, and therefore ougiit

to be abolished. "What evidence have we of the state of public opinion on this

siubject? Whence is it derived? From individual opinions expressed in this

Ijousc ? From the proceedings of party meetings, and such like communica-
tions published in the newspapers to promote the views of faction ? Is this pro-

per evidence to govern the deliberations and decisions of a convention of the

people, especially convened to revise and amend their constitution ?

Again—I beg leave to ask, what jealousies exist on the subject? Who are jea-

lous of the freehold right ofsuffrage for senators ? Are anywho have no freehold,

jealous of those who have? Do they wish to enjoy their rights without becom-
ing freeholders ? Is this reasonable ? Ought freehold rights to be sacrificed at

the unhallowed shrine of such unfounded jealousy ? But suppose the unjust sa-

crifice should be made, will that do away all jealousy ! Will it not awaken a
well grounded jealousy in the injured freeholders, whom the gentleman has re-

presented to constitute two-thirds of the whole body of electors ? Let me admo-
nish that gentleman to beware, lest by attempting to remove an imaginary evil,

he may incur the guilt of committing a serious wrong, without accomplishing

his professed object.

The gentlemen on the opposite side of the qnestion seem to rely much on the

example of other states. What is that example ? They say that nearly all the

states have abolished the freehold and other property qualifications of electors.

For argument's sake, I will admit the fact ; but I must at the same time add
this further important fact, which they have omitted to state, that very few
states have gone the length of wholly passing by freeholds in the constitutional

enumeration of the qualifications of electors, and that many recognize the sound-

ness of the principle for which I contend, by requiring a substantial freehold

qualification in the elected. Hence it would seem that the example of other

states, so far as it has any bearing upon this question, does by no means settle

it. And upon a point so deeply involving the best and dearest interests of
the people of this state, I would, with great respect for the enliglitencd states-

men of those states, say, that I ara not prepared to admit that their ex:«mplp

ought to be conclusive upon us.

I shall detain the committee only a moment longer, while I briefly notice the

objection made by the gentleman from Delaware, to that part of the amend-
ment which proposes to confer upon equitable freeholders the right of suffrage

for senators. If I understood the gentleman correctly, he considers an e^^uita-

ble freehold as an interest in land, which depends for its existence on the mere
will and pleasure of the court of chancery. In tiiis he is greatly mistaken.

—

Equitable freeholds are as well defined, and are governed by rules, as well as-

certained and established as legal estates. The only diifercncc is, that the court
of chancery is the equitable protector of the former, and the courts of law are

the legal protectors of the latter.

I have now, sir, submitted to the committee my views upon this momentous
subject. I regret that my humble talents do not enable me to present its merits
with the perspicuity and force which they deserve. All I can reasonably hope
is, that mj"^ feeble clforts may call forth greater abilities to illustrate and en-
force the salutary principles for which I have contended.
On motion of Ge.\ Swift, the comraiftec rose, reported progress, anrl o^i-

fained leave to sit rf'-nin.
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Col Youkg moved, that the Convention meet hereafter at 9 o'clock A. M.
Chikf Justice Spkiscer moved, that the Convention hereafter continue in

session till 3 o'clock P. M.
Chancellok Kent and Mr. Sharpe opposed the motion, upon the ground

that the Convention could not sit inore than five hours in the day without ex-
haustion, or to any advantage in the transaction of business.
The Chief Justice said, ho made the motion because he was in the habit of

sitting- more than six hours in a day ; but as other gentlemen thought tliat a
session of six hours was too long, he would withdraw it.

Adjourned to 9 o'clock on Monday morning.

MOJfDAY, SEPTEJ'IBER 24, 1821.

The Convention assembled at 9 o'clock A. M. pursuant to adjournment^
when the journal of Saturday was read and approved.

REPORT ON THE JUDICIARY.

Mr. Munro, from the committee to whom was referred so much of the con-
fetitution as relates to the judicial department, and to take into consideration the
expediency of making any, and if any, what alterations or amendments
therein, and to report such amendments as they may deem expedient, mads
the following report :

—

Resolved^ That the following amendments ought to be made in the constitu-
tution of this state.

f
I. The judicial power of this state shall be vested in the court for the trial o

impeachments and the correction of errors, the court of chancery, tlie supreme
court of judicature, a superior court of common pleas in courts of nisi prius, and
oyer and terminer and general goal delivery ; inferior courts of common pleas to
be called county courts and courts of general sessions of the peace ; and in such
other tribunals of inferior and limited jurisdiction as the legislature may estab-
lish, under the restrictions hereinafter mentioned.

II. The court for the trial of impeachments and the correction of errors, shall

have original jurisdiction in all cases of impeachments ; and appellate jurisdic-

tion in all matters of law and equity, which may be brought up by writ of error
upon the judgments of the supreme court, and the superior court of common
pleas, or by appeal from the decrees of the court of chancery ; and shall hereaf-

ter consist of the president of the senate, for the time being, and the senators,

cliancellor, and vice-chancellor or vice-chancellors, and the judges of the supreme
com-t and superior court of common pleas, or the major part of them ; except
that when an impeachment shall be prosecuted against the chancellor, or either of
the vice-chancellors, or the judges of the supreme court or superior court of com-
mon pleas, the person so impeached sliall be suspended from exercising iiis ofBce
until his acquittal ; and when an appeal from a decree in equity shall be lieard, the

chancellor shall inform the court of the reasons thereof; but shall not have a
voice for its affirmance or reversal. And if the cause to be determined, shall be
brought up upon a writ of error, or a judgment of tlie supreme court, or the

superior court of common pleas, the judges of the court rendering such judgment,
shall assign the reasons thereof, but shall not have a voice for its affirmance or

reversal. The court for the trial of impeachments and tlic correction of errors,

shall not sit at the same lime with the legislature, nor shall any member tliereof,

be retained, or act as counsel in any cause pending therein.

III. The court of chancery shall hereafter consist of the chancellor for tlie time

being, and of a vice-chancellor, who shall have the same power wltli t!ie chan-
cellor, to hear and determine all matters cognisable in the said court ; and the

decrees, orders, and acts of the vice-chancellor, shall be deemed to be decrees,

orders, and acts of the said coiu't, subject to be reviewed and affirmed, reversed,

or discliarged by the chancellor on appeal to him. The legislature may, at any

time hereafter, vviienever it may be deemed expedient, establish a second vice-

chancellor, with like jiu'isdiction and powers. No person shall be appointed a

master in chancery, unless he sliall be a solicitor of tliat court, or have been ad.

mltted to tlie degree of counsellor, either in the court of chr'.ncei'y, or in the su-
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pi-cme court, or superior court of common pleas, for al least five years previous to

hisappointment. Tlie number ofm;isiers in chancerysliaU be e.stablishcd by law,ancl

sliallnot exceed four for the city and county of New York; two for llie city and

county of Albany, and one forea'cli of the other cities and counties in this state. But

whenever the ciiancellor shall, by an official communication to the let,nslature, cer-

tify tliat the businebs of the court requires an increase of their number, specify-

inj'- purl icularly where such Increase IS required, ihe legislature may authorize

t!-,e appointment of an additional number of masters to supply the aeficiency.

The masters in chancery shall be app')inled by the supreme appointing power of

the state, and shall hold"iheir offices for the term of five years ;
siibject to be at

any time removed for incapacity, or misconduct in office. The office ot clerk m
chancery shall be abolished, and its duties performed by the reg-ister, or assistant

registers, who, together with the examiners, and other officers of the court, whose

appointment is not herein otherv/ise provided for, siiall be appointed by the chan-

cellor, and hold their offices during liis pleasure.

IV. No vacancy upon the bencli of tlie supreme coiu-t, shall be supplied, so as

to make the number of the judges of that court exceed four ; and the superior court

of common pleas shall consist of a chief justice and three associate justices. The

supreme court shall reialn its present jurisdiction and powers. The superior court

of common pleas shall have jurisdiction, concurrent with the supreme court, m all

civil actions of which the st'ipreme court now has jurisdiction, except the power

of issuing writs of mnndamiis, quo -ioarraiito, and prohibition.

V. The supreme court, and the superior court of common pleas, shall each ap-

point their own clerks ; to hold their offices during the pleasure of the respective

courts. And each court shall hold four terms in every year, at such times and

places as may be prescribed by law.

AT. A justice of the supreme court, or of the superior court of common pleas,

shall, at least once in every year, hold a court of nisi prius in each county ot

liiis state, for tlie trial of issues, in suits depending in either of those courts.

VII. The justices of the supreme court, and of the superior court of common
picas, logetiier with the judges of the county courts in each county, or such other

magisti-aies as may be, from' time to time, prescribed by law, or any three or more

of them, of whom' one of tlie said justices shall always be one, shall be commis-

sioners of oyer and terminer and general goal delivery in each county, and in the

several cities of this state; and shall hold courts of oyer and terminer and gen-

eral goal delivery, in each of the said cities and counties respectively, at such

times and places as may be prescribed by law : Provided, that a court of oyer and

terminer and general g.aol delivery, shall be held at least once in every year in

the city and county of New-York, and in each of the other counties.

VIII. An inffrior court of common pleas, to be called the county court, shall

be eslabl-shed in each county of this state, consisting of a first judge and three

associate judges; wlin, by virtue of their offices, shall be justices of the peace

and judges of tlie ccur s of general sessions of the peace in their respective

cnuntles.

The county court-, shall have the same original jurisdiction in all personal and

mixed actions, whether arising in their respective counties, or transitory, as is now
exercised by the present courts of common pleas in the respective counties : But

all actions that are now removable from the present courts of common pleas, into

t'iic siipi-eme court by habeas corpus or certiorari, shall be removable, in like man-

ner, from the county courts, into the supreme court, or superior court of common
pleas, subject to such regulations as may be prescribed by law.

The county courts, (whenever one of the judges thereof sliall be of the degree

of counsellor at law in the supreme court, or in the superior court of common
picas, of at least five years standing) shall have appellate jurisdiction in civil ac-

tions, by certiorari, or otherwise, as may be provided by law, for the correction ot

pidgmenis to be rendered by justices of the peace or other courts of inferior ju-

risdiction, to be established within the said counties respeciively, under such re-

gulations and restrictions, as the legislature may prescribe.

At each term of the county courts, the judges thereof, may hold a court of ge-

neral sessions of the peace, in and for llieir respective counties, as may be provi-

ded by law.

The county courts shall be also courts for the probate and registering of wills,

and granting letters of administration in their respective counties; and shall exer-

cise all powers, now conferred by law on the surrogates in the s<-veral counties,

30
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subject to such alterations as the legislature may, from time to time, make. The

first judge of each coiiiitv court, in cases where no caveat is enttred, shall be the

surrogate of the court to take the proof of wills, and grant letters of administra.

tion.

A court for the probale and registering of wills and granting letters ot admin-

istration, shall be established by law in the city and county of New-York, in such

manner, and with such powers, as the legislature may prescribe.

The seniences, decrees, and orders of the several courts for the probate of willa

and granting letters of administration, shall be subject to the review and correc-

tion ( f the court of chancery, in like manner, as the same have heretofore been

reviewed and corrected, by the court of probates of this &tate, which last mention-

ed court is abolished.

IX. The court of commnn pleas, and the court of general sessions of the peace,

in the city and county of New York, shall rema'm as now csu^blisned, subject tu

such alterations and'regulii>;ons as may from time to tune be provided by law.

X. The legislaiure, wiicnever it shall be deemed expeditnt, may esiablish a

court 111 t!ie city of New-York, for -he trial of actions, where the courts of com-

mon law have concuneat jurisdiction with the admiralty, in causes civil and mar-

itime : Provided, tliat tlie proceedings of the court, so to be established, shall be

according to the course of common law, and that its judgments may be examined

and corrected by tlie supreme court, or superior court ofcommon pleas, upon writs

of error.

XI. The chancellor and the jiidgss of tlie supreme coin-!, who shall be appoint-

ed to office umler this constitution, and the vice-cliancellors, and jtulges of the

superior court of common pleas^ shall hold, tl-.elr respective offices during good

behaviour, untd ihey shall, re-pectively, ha\e attained the age of sixty-five years ;

but the governor may, at his discretion, remove any of them from office, upon the

address of both hous"es of ; he legislature, two-thirds of all tlie senators and mem*

bers of assembly elected concurring therein : and they sliali, at stated times, re-

ceive for their services an adeqtiate compensation, to be fixed by law, which shall

not be diminished during their continuance in office.

They shall not, on any wetence, hold any other office or public trust, whether

created under this constitution, or otherwise; aiKl tlieir acceptance thereof^

shall vacate their judicial offices : Nor shall they be eligibls to the office of gov-

ernor, or lieutenaiit-governor, within two years after the expiration,^ or resigna--

tion of their judicial offices.

The first judge, and associate judges of the county courts, shall hold their re-

spective offic-crs during good behaviour, for the term of five years from the dates

of their respective comnvissions.

The first judge of the court of commonpleas, in and for the city and county of

New-York, who'sliall be apjjointed under this constitution the judge of the court

for the probate ar.d the registering of wills, and granting Ictteis of adminislra-

tion, to beestablislied in and for the city and county of New-York, and the judge

or judges of tlie court vAncU the legislature are authorized to establish in the said

citv for the trial of actions iir wiiich the courts of common law have concurrent

jurisdiction with the admiralty, in causes civil and maritune, shall respectively

Jiold their offices during good behaviour, for the ternft of ten years; but may b&

removed, in like manner as is above provided, in the ease of a judge of the su-

preme court, appointed under this constitution.

Thfi report was committed to a commilfee of the whole, and ordered to be

printed.
THE ELECTIVE FRANCHISE.

The Convention then again resolved itself into a committee of the whole, ott

the Report of tite committee upon the extenlion of the right of suffrage—Mr*

N. Williams in the chair. «,

[ChiefJustice Spencey''samenrhnent jjct^imdir consideration.]

Mr. Tompkins observed that his ill health would preclude him from entering

at length on the present discussion. lie regretted the introduction of this

atnendment, particularly as it carried with it the appearance (whatever might he

the fact) of preconcert in those who had introduced and supported it. He hop-

ed the apprehension was unfounded, but after the principle of the original pro-

position had been agreed to, in relation to an uniform system of voting, it was-

nfortunate that its repose should have been diHurbcdo
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The honourable, the mover, had referred to the opinions of men of wisdom
-who had descended to the tomb. But had that g-cntleman extended his re-

isearch to the whole of the chapter of the first work to which he has alluded, he
would, before its close, have found the refutation of his reasoning. The arg-u-

ment that was there raised refers to a difference of principle in the organization

of the elected, not in the qualifications of the electors. The " dissimilarity of

g-enius" contended for, was to consist in : 1st, more advanced age ; 2d, longer

residence ; 3d, fewer numbers ; and 4tb, greater period of duration.

And, sir, I j'icld to no man in the respect entertained for that invaluable

statesman. Those who have come after him have stamped his name with the

impress of imperishable fame- It is complimentary that it is so ; but it is not

so complimentary that those who defamed him whilst living, should suddenly

turn round, and be the first heralds to proclaim his worth, after he is no more.

Sir, I respect the opinions ofMr. Jefferson also ; and when the other day I had
occasion to quote his opinions, and rest on his authority, I found myself in a

woeful minority. Then all the vagaries of theorizing philosophy—the gunboat
armament, and the dreams of Condorcet, danced before our vision in all the

mazes of imagination and alarm. But now, when his opinions are calculated

to serve a particular purpose, they swell into importance and gather into

weight that is resistless and overwhelming.
Property, sir, when compared with our other esst^ntial rights, is insignificant

and trifling. " Life, liberty, and the pursuit of happiness'^''—not of property

—

are set forth in the declaration of independence as cardinal objects. Property
is not even named. It is said, however, that the man of property should have
some peculiar safeguard on which he can rely for its protection. But is not
property represented in the executive ? Is it not provided that he shall be a
freeholder ?

It is not to be disguised, that we are about to become a naval power. The
late war bore triumphant testimony to the fact, that we are under no necessity

of maintaining a standing army. The militia is sufficient to repel incursions of
the savages, to suppress insurrections or to repel an invading foe. Give them
something, then, to fight for. How was the late war sustained. Who filled

the ranks of your armies? Not the priesthood—not the men of wealth—not
the speculators : the former were preaching sedition, and the latter decrying
the credit of the government, to fatten on its spoil. And yet the very men who
were led on to battle, had no vote to give for their commander in chief. Gen-
tlemen were very sensitive the other day on the question of excluding the
blacks—a class confessedly degraded, ignorant and vicious ; and now little

sympathy is felt for the white man—the patriot soldier, who shed his blood in
the defence of your soil, and whose bones whitened the shore of a foreign ene-
my.
Mr. T. related the case of a sailing master in the battle on Lake Champlain,

who, when the crew, in the severity of the action, had retreated below, called
them back to their duty by an artifice, pretending that the British vessel had
struck. Animating them by his example, he inspired them with confidence,
and the victory was achieved.—His fidelity and heroism would have done ho-
nour to Washington ; and yet this man died of poverty and a broken heart. He
had not a right to vote ! We give to property too much influence. It is not
that which mostly gives independence. Independence consists more in the
structure of the mind and in the qualities of the heart.

Why is the judiciary independent ? Because, by the tenure of its ofiice, it is

out of the reach of momentary impulse—not because the members of it are rich
themselves, or chosen by the rich. We have yielded to property as much as
it deserves. It remains, also, that we should look to the protection ofhim who
has personal security and personal liberty at stake. It is the citizen soldier
who demands the boon, and he rightfully demands it. It is a privilege inesti-

mable to him, and " only formidable to tyrants."
Mr. Cramer. I had supposed that the great fundamental principle, that all

men were equal in their rights, was settled, and forever settled, in this country.
I had supposed, sir, that there was some meaning in those words, and some im-
portance ia the benefits resulting from them. 1 had supposed from the bloocl-
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and treasure which its aitaininent had cost, that there was something- invaluable
in it : and that in pursuance of this principle it ought to be the invariable object
of the framers of our civil compact, to render all men equal in their political

enjoytTients as far as could be, consistent with order and justice. Uut, sir, this,

the honourable geiitleinan from Albany, for whose opinion on such subjects, I

have entertained a profound respect, and who has presented the amendment
now under coLisidcration, has iiifornicd us with g:reat assurance and emphasis, is

a most egrej^ious misLuke, and that in it consists the very essence of aristocra-

cy. However, he iias the charity to suppose that the mistake arose in the com-
mittee of which I had the honour of being- a member, and who presented the
report on your table, not from design, but from ignorance, and that a cai-eful

examination of jjroper authorities, on tiiis subject, would convince any person
of the correctness of his position ; and as a lawyer and a distinguished jurist, he
has refeiTcd ua to cert-ain authorities which i shall endeavour to examine as to

their bearing on the subject under discussion, in the same order in whioli they

were presented. And first, the Cr2d number of " The Federalist," said to be
written by the venerated Hamilton ; I have read it, and it contains no such
principles, it advocates no such sentiments as are contained in the amendment
of the honourable gentleman from Albany ; for the author is there describing

the necessary qualifications of tlie elected, not of the electors. But, the gen-
tlem.an has said, that whatever had fallen from tlie pen of that distinguished

statesman, is entitled to great consideration, and is to be considered as a po-

litical text book to the framei^s of free government, and has also said that he
entertains the most profound veneration for all liis political writings. 1 have
read, sir, other productions of that venerable gentleman, in the secret debates
of the Convention which formed the constitution of the United States; I have
read there, sir, the plan which he submitted to that Convention in which he re-

commends a president for life, a senate for life, and that the president should
have the power of appointing the state executives. Is this, the political text

book which tiie gentleman from Albany, so much admires? Is tliis, the form
of government which this gentleman, wishes to see adopted? I presume not.

I too, sir, have a high estimation of the character of the departed Hamilton ; he
had talents, he had integrity of a superior, I had almost said, of a celestial or-

der ; but he was mortal and subject to the frailties of our nature ; he had enter-

tained too degrading an opinion of his fellow man, liis political opinions, there-

fore, I never did respect, and 1 will not, I cannot, play the hypocrite by pretend-

ing to revere, now he is no more, wliat i condemned in him while living. Next,
sir, we were referred to the opinion of tliat champion of the rights of man, IVIr.

Jefferson, whom I consider of all others in this country, as having done the most
in the establishment and maintenance of civil and religions liberty ; that man
who will of all others in this country, occupy the seat in the temple of fame, and
the most exalted place in the affections of his countrymen ; and we were told,

and gravely told, that this distinguished individual, in his Notes on Virginia,

had advocated a freehold distinction as to tlie qualifications of electors. But it

would have been fair, it would have boon candid, and was dwe to the character
of that truly great man, to have stated one further fact, which I presume the
gentleman from Albany was conversant with, which is, that Mr. JelFerson had
retracted that opinion, and that some years since when a Convention was con-
templated in Virginia for new modelling the constitution of that state, Mr. Jef-

ferson presented an entire new plan, in which he did not recognize the right or
the necessity of any freehold distinction in the electors, and that in fact he re-

commended almost universal suJfrage. Next, sir, we were invited by the ho-
nourable gentleman to take a sail across the Atlantic and witness the blessed
effects of his system of exclusive rights and privileged orders in the great city

of Paris, where, we were told, there are fifty poor persons to one man of fortune,

so that each landed nabob, there, can have lifly menial servants, subject to his

nod, to administer to his comfort and to supply his wants. Next, we were in-

vited to behold the glorious inequality in property and in the civil privileges of
the people of England, and among other causes it was ascribed, and justly so, to

their system of borough elections, the very system which the gentleman would
by his amendment adopt here ; for as in that, so in his system, territory and uot

A
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population is the basis of representation ; there, sir, many little deserted villa-

g-es and boroughs, which do not contain fifty families, have tlie right to elect two
representatives to the house of commons ; and are equal rights and equal en-

joyments, recognized there ? INo, sir, privileged orders and a landed aristo-

cracy, the natural effects of a monarcliical government, are, and ever have heen,

tlie order of the day ; thus miicii, for the authorities of the gentleman ; and in

turn 1 would refer him, and this committee, to a few plain, practical, modern
commentators on the rights of man and on civil government, in our own coun-

try : namely, the constitutions of the several states. True, they have nothing-

of royalty, nor nmcli of antiquity to recommend them. First, sir, I will men-
tion the state of Connecticut, that land of steady habits, that very peculiar peo-

ple. That state, sir, in 181iJ, had a Convention for the imrpose of forming a

constitution consisting of her most distinguished civilians, and her most pro-

found jurists, and they did not think it necessary, in order to protect the landed

interest of tliat state, that a principle of this kind should be engrafted in their

constitution. No, sir, freehold distinctions among the electors had not an ad-

Tocate in that venerable assembly, and they extended this right to nearly all

their rnaie adult population. In Rhode Island also, which has something of an-

tiquity to recommend it to the consideration of this committee, the civil rights

obtained under a charter from Charles II. in 1G88, continue to be enjoyed;

and no property test whatsoever, is required in the elector; there, too, are old

cities, and a dense population, and who has ever yet heard that any of tiiese

evils have been there realized, which will at some future period, as is prognos-

ticated, subvert the foundation of your governnfient, if the report of the com-
mittee should be adopted. Who has ever yet heard of a combination of tiieir

poor, of their profligate jioor, as they have been denominated on this floor, to

steal the farms of their more wealthy neighbours ? In fact, but two states in

the union, with the exception of this state, have any freehold distinction as to

electors ; which are Virginia and North-Carolina ; and the constitutions of those

states were adopted at an early period of the revolutionary war, when the rights

of man were little understood, and the blessings of a free government had not

been realized. And when in opposition to these we find tliat all the different

constitutions which have been formed or amended within the last thirty years,

liave discarded this odious, this aristocratical, this worse than useless, feature,

from their jjolitical charts, will any gentleman of this committee say that all

this affords no evidence to his mind, of the impropriety of retaining this free-

liold distinction ? To me, it is satisfactory and conclusive.

I will now take notice of some of tlie remarks of the honourable gentleman

from Albany who next addressed the house on this subject, (Chancellor Kent
;)

and it did appear to me, that they were not intended exclusively for this com-
mittee, and that they had little to do witli the subject before us. I considered

them an elegant epitaph prepared for the old constitution, when it should be no

jiiore, and as every thing which falls from that gentleman, has the stamp of su-

perior genius, I did conceive it a most incomparable production, for the purpo-

ses for which it was intended, doing much honour to his head, and much credit

to the tenderness of his heart. But as it may have made a different impression,

on others, it may not be an idle waste of time to allude, at least, to one of his

most prominent objections to the report of the committee, which was, that the

old constitution had become sacred, and ought not to be touched, on accoiuit of

its antiquity, and the respect we should feel for the venerable sages who had
framed it : and on account of the many previous peculiar blessings we had en-

joyed under it. We were reminded of the churches that had been built, of the

seminaries of learning, which have been erected, of the western wilderness,

which had been converted into fruitful fields ; that Providence had smiled on all

our undertakings, that great internal improvements, in inland navigation were
progressing, to an extentand with a rapidity that had drawn upon us, the atten-

tion, and admiration, of the world; and in view of all these it seemed to that

g-entleman, as though we should be wanting in gratitude, were we to admit
any material alterations, in the form of our government: and that in addition

he would say it, who ouglit perhaps, not to say it, that we had had an able and
impartial administration of our laws. But, sir, I will say it, who may say it.
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that vvc have had an aWe, and distinguished judiciary, and but for their improp'
er interference witli political matters, they would have enjoyed the respect, the

veneration, and confidence of all. And what has all this to do with the subject

before us ? nothing-, sir, and to elucidate this position, let us suppose for a mo-
ment, that a convention was called in England for altering- their constitution,

and suppose that Lord Castlereagh was retui-ned one of the members elect.

Could he yet, with the same plausibility, inform that assembly, that their na-

tion and government had, above all others, received peculiar marks of the pro-

tection of Providence in a variety of instances? Would he not tell them that a

kind Providence had removed a Bonaparte, that scourge of their nation ? And
might he not add that the kind Providence, to promote the tranquilhty and hap-

piness of their kingdom, had lately taken the consort of his royal highness to

himself? And that in view of all these blessings, it would be sacrilegious to al-

ter or amend any part of their constitution ? Let me now, sir, take notice of

the gentleman. He was a member, and I trust an important member, of the

committee on the legislative department, and that committee have reported more
amendments, and very important amendments, too, than any other committee.

And is one part of our present constitution so much more sacred than any other ?

I know of no dii>tinction but that which best secures the equal rights and liber-

tics of the citizen.

I shall now take notice of what was said by my venerable friend from Alba-

nv, (Mr. Van ^cchten,) who last addressed this committee, and as lie took an
extensive range, and travelled over a wide field of conjecture, into which his

fertile imagination and extensive information generally lead him, I must be

excused, should I only touch on sonic of tlie frightful spectres, which he has

painted, to terrify and alarm this community. He ail'ectod to be ignorant of

public sentiment on tliis subject, and doubted, whether the very men, who have

been heretofore excluded from the exercise of this right, would be so unreason-

able as to wish its exercise in the election of members to tliat branch of the le-

gislature, heretofore consecrated to the soil. I have heard much on this subject

for several j'ears past, and so far as 1 have been able to judge, there is but one
aentiment among the intelligent and virtuous, which is " grant universal suffrage

to all, except those cxclu>lcd by crime, and abolish the distinction, in regard to

electors which now prevails, because of one man's possessing more of the soil

than another."

He knew nothing of any public meetings, entitled to any weight, in sanction-

ing this alteration ! There were some, sir, of which I have heard, held on the

last Tuesday of April last, in every town and county in this state, and at wliich

a majority of seventy thousand demanded and altci-ation in this feature of our

constitution; there v/as, sir, another meeting, in June last, of the people, on
this subject, and they, by tiieir ballots, elected the members of this Convention,

and dem-and, at their hands, the extension of equal rights and equal enjoyments,

without distinction as to property. This was one of the great objects, which in-

duced the people to call a Convention ; but for this, sir, and for the purpose of

h'aving your government made cheaper and more economical in all its depart-

ments, this Convention would not have been called by the honest yeomanry of

the country ; and it was not for the paltry, contemptible consideration, of dis-

posing of the loaves and fishes, as stated by a gentleman from New-York, in

debate a few days since. But it has been said, that the lauded interest of tiiif;

state, bears more than its equal proportion of the burthens of taxation. This,

sir, I d;ny. All property, real and personal, is equally taxed, and bears its

just proportion of the public burthens : but, sir, is not life and liberty dearer tlian

propcrt} , and common to all, and entitled to equal protection ? No, sir. That gen-

tleman appeared to be impressed with the idea, that the lurfia of all tilings the

i>»ost sacred, and that for its security, yon must have thirty-two grave turf se-

ijators from the soil, in that Sunctuvi Sanctorum, the senate chamber, and then

all your rights v."ill be safe. No matter whether tliey possess intelligence, ii

they are teleeted by your rich landholders, all is well.—But it is alledguJ by

g-eutlemen, who have sjioken on that side of the house, that the poor are a de-

graded class of beings, have no will of their own, and would not exercise this

high prerogative with independeoce and sound discretion if entrusted uith it

:
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ftncT, therefore, it would be unwise to trust them with ballots.—This, sir, is un-

founded : for more integrity and more patriotism are generally found in the la-

bouring class of the community than in the higher orders. 71)ese arc the men,
who add to the substantial wealth of the nation, in peace. These are the men^
who constitute your defence in war. Of such men, consisted your militia,

when they met and drove the enemy at Plattsburgh, Sacket's Harbour, Queens-

ton, and Erie ; for you found not the rich landholder or speculator in your

ranks ; and are we tokl, that these men, because they have no property, are

not to be trusted at the ballot boxes ! Men, who in defence of their liberties,

and to protect the proj)erty of this country, have hazarded their lives ; and
who, to shield your wives and children fiom savage brutality, have faced the

destructive cannon, and breasted the pointed steel ? All this they could be
trusted to do. They could, without apprehension, be permitted to handle their

muskets, bayonets, powder and balls ; but, say the gentlemen, it will not an-

swer to trust them with tickets at the ballot boxes. I would admonish gentle-

men of this committee, to reflect, who they are about to exclude from the right

of suffrage, if the amendment under consideration should prevail.—They will

exclude your honest industrious mechanics, and m.any farmers, for many there

are, who do not own the soil which they till. And what for? Because your
farmers wibh it ? No, sir, they wish no such thing ; they wish to see the men
who have defended their soil, participate equally with them in the election of

their rulers. Nay, now you exclude mostof the hoary headed patriots,who achiev-

ed j'our independence, to whom we are indebted for the very ground we stand up-

on, and for the liberties we enjoy. But for the toil and sufferings of these men,
we bliould not now be here debating as to forms of government. No, sir,

the legitimates would soon have disposed of all this business. And why are

these men to be excluded ? Not because they are not virtuous, not because
they are not meritorious ; but, sir, because they are poor and dependant, and
can have no will of their own, and will vote as the man who feeds them and
clothes them may direct, as one of the honourable gentlemen has remarked.
I know of no men in this country, who are not dependant. The rich man is

as much dependant upon the poor man for his labour, as the poor man is upon
the rich for his wages. I know of no men, who are more dependant upon others

for their bread and raiment, than the judges of your supreme court are upon
the legislature, and who will pretend that this desti-oj^s their independence,
or makes them subservient to the views of the legislature. Let us not, sir, dis-

grace ourselves in the eyes of the world, by expressing- such degrading opinions

of our fellow citizens. Let us grant universal suffrage, for after all, it is upon
the virtue and intelligence of the people that the stability of your government
must rest. Let us not brand this cons^titution with any odious distinctions as

to property, and let it not be said of us as has been truly said of most republics,

that we have been ungrateful to our best benefactors.

Mu. BuEL. The subject now before the committee, is thought by many
gentlemen to be the most important that will fall under our deliberations. I

shall differ from the honourable member who proposed the amendment, and the
g-entlQmen who have advocated it. For those gentlemen, and their opinions, I

entertain the highest respect, and have had the honour to agree with them on
mo&t of the questions wliich we have hitherto considered. The high respect,

which I have for these distinguished gentlemen, as well as the importance ge-
nerally attached to this question, constrain me to state the reasons which will

influence my vote. I shall, however, confine myself to a very limited view of
the subject. The question whether it is safe and proper to extend the right of

suffrage toother classes of our citizens, besides the landholders, is decided as I

think, by the sober sense and deliberate acts of the great American people. To
this autliority I feel willing to bow. An examination of the constitutions of the
different states, will show us that those enlightened bodies of statesmen and pa-
triots who have from time to time been assembled for the grave and important
purpose of forming and reforming the constitutions of the states—have sanc-
tioned and established as a maxim, the opinion that tliere is no danger in con-
^ding the most extensive rij^ht of suifrag-e to the. intelligent popiilation of these

Uuited States.
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Of the tvventy four states which compose tliis union, twelve states require
only a certain time of residence as a qualification to vote for all their elective
officers—eig-ht require in addition to residence the payment of taxes or the per-
formance of militia duty—four states only require a freehold qualilication, viz.

New-York, North-Carolina, Virginia, and Khode-Island. The distinction

which the amendment of the gentleman from Albany proposes to continue, ex-
ists only in the constitution of this state, and in that of North-Carolina.

In some of the states, tlie possession of a freehold, constitutes one of several
qualifications, either of which gives the right of suffrage ; but in four only, is

the exclusive right of voting for any department of the government confined to

landholders.

The progressive extension of the right of suffrage by the reformations which
have taken ])lacc in several of the state constitutions, adds to the force of the au-

thi>rity. By the original constitulion of Maryland, (made in 1776,) a considerable
property qualification was necessary to constitute an elector. By successive al-

terations in the years 1802, and 1810, the right has been extended to all the
wiiite citizens who huvc a permanent residence in the state. A similar altera-

tion has been made in the constitution of South-Carolina; and by the recent
reformations in the constitutions of Connecticut and Massachusetts, property
qualifications in the electors have been abolished; the right is extended in the

former almost to universal suffrage, and in the latter to all the citizens who paj'

taxes. It is not in (he smaller slates only, that these liberal principles respect-

ing suffrage, have been adopted. The constitution of Pennsylvania, adopted in

the year 1790, extends the riglit of suffrage to all the citizens who pay taxes,
and tothei sons between the age of twenty-one and twenty-two years.

That constitution was formed by men, distinguished for patriotism and ta-

lents. At tlie head of them, we find the name of Judge Wilson, a distinguished
statesman, and one of the founders of the constitution of the United States.

The constitution of Pennsylvania was formed on the broad principle of suf-

frage, which that distinguished man lays down in his writings. " That every
*' citizen whose circumstances do not render him necessarily dependant on
" tlie will of another, should possess a vote in electing those, by whoso con-
" duct his property, his reputation, his liberty, and his lite may be almost mate^
" rialiy affected." This is the correct rule, and it has been adopted into the
constitution of every state which has been formed since the government of
tlie United States was organized. So universal an admission of the great prin-

ciple of general suffrage, by the Conventions of discreet ami sober minded men,
who have been engaged in forming or amending the different constitutions,

produces a strong conviction that the principle is safe and salutary.

It is said by those who contend that the right of voting for senators should be
confined to the landholders, that the framers of our constitution v.ere wise and
practical men, and tliat they deemed this distinction essential to the security of

tiie landed property ; and tliat we have not encountered any evils from it during,

the forty years experience which we have had. To this I answer, that if the re-

striction of the right of suffrage has produced no positive evil, it cannot be
shown to liave produced any good results.

The qualifications for assembly voters, under the existing constitulion, are
as liberal as any which will probably be adopted by tliis Convention. Is it

pretended that tlie assembly, during- the forty-three years experience which we
have enjoyed under our constitution, iias been, in any respect, inferior to the

senate ? lias the senate, although elected cxch'sively by freeholders, been
composed of men of more talents, or greater probity, than ttie assembly ? Have
the rights of property, genei'ally, or of the landed interest in particular, been
more vigilantly watclied, and more carefully protected by tiie senate than by
the assembly ? I might appcul to the journals of the two houses, and to the re-

collections and information of the members of the committee on this subject

;

but it is unnecessary, as I u!i(lerstand the g-cnilemen ^vho support the amend-
ment, distinctly admit, that hitiierto tlie assembly has been as safe a deposito-

ry of tlie rights of the landed interest, as the senate. But it is supposed that,

thf framers of our constitutioo must have had wise and cogent reasons for

making such a di-^tinction hotwcea tiie electors of the different branches of the
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g^overnment. May we not, however, witliout th.? least ticrog'atioii from the

wisdom and good intentions of the framcrs of our constitution, ascribe the

provision in question to circumstances which then influenced them, but which
no longer ought to have weight ?

When our constitution was framed, the domain of the state was in the hands
of a few. The proprietors of the great manors wore almost the only men of

great influence ; and the landed property was deemed worthy of almost exclu-

sive consideration. Before the revolution, freeholders only were allowed to

exercise the right of suffrage. The notions of our ancestors, in regard to real

property, were all derived from England. The feudal tenures were univer-

sally adopted. The law of primogeniture, by which estates descended to tlie

eldest son, and the rule of descent by which the male branches inherited the

paternal estate, to the exclusion of the female, entails, and many other provi-

sions of feudal origin were in force. The tendency of this system, it is well un-
derstood, was to keep the lands of the state in few hands. But since that peri-

od, by the operation of wiser laws, and by the prevalence of juster principles,

an entire revolution has taken place in regard to real property. Our laws for

regulating descents, and for converting entailed estates into fee-simple, have
gradually increased the number of landholders : Our territory has been rapid-

ly divided and subdivided : And although the landed inter~3t is no longer con-
trolled by the influence of a few great proprietors, its aggregate importance is

vastly increased, and almost the whole community have become interested iu

its protection. In New-England, the inhabitants, from the earliest period, have
enjoyed the system which we are progressively attaining to. There, the pro-

perty of the soil has always been in the hands of the innnij. The great bulk of

the population are farmers and freeholders, yet no provision is incorporated in

their constitutions, excluding those who are not freeholders from a full partici-

pation in the right of suffrage. May we not trace the notions of the framers of

our constitution,resj e'^ting the exclusive privilege of the freeholders, to the sinie

source from whence they derived all their ideas of real property ?

In England, from tlie earliest times, the superiority of the landed interest
was maintained. To go no farther back than tiie Norman invasion, we find
the domain of England parcelled out in great manors among the followers of
the Conqucrcr. They and their descendants, fur many years, were the only
legislative and judiciary power in the kingdom. Their baronies gave them
the right of legislation. It was a privilege annexed to the land which their vas-
sals cultivated. Their vassals, in process of time, became freeholders, and
formed the juries in the manor courts.

It was a long time before any other interests than that of the landholdei*
was attended to. For some hundred years, tlic great cities and boroughs were
not considered worthy of being represented in the great councils of the king-
dom. And although numerous great interests have since arisen, the house of
peers and the knights of the shire, are still supposed torepresent the landed inter-
est exclusively. It was not surprising that the framers of our constitution,
though they in the main aimed to establish our government on republican prin-
ciple.,, should have adopted some of the notions which they inherited, with their
domains, from their ancestors. The force of habit and prejudice which induc-
ed those illustrious men to incorporate in the constitution absurd provisions,
will manifestly appear by adverting to a single instance of the application of
the rule established by them, to determine the right of voting for senators and
governor.

A man who is possessed of a piece of land worth ^2.50 for his own life, or the
life of another person, is a freeholder, and has the right to vote for governor
nnd senators. But one who has an estate in ever so valuable a farm, for 999
years, or any other definite term, liowever long, is not a freeholder and cannot
vote. The absurdity of the distinction, at this day, is so glaring as to require
no comment. Yet there are numerous farmers, iii different parts of the state,
who are excluded from the right of suffrage on tliis absurd distinction between
freehold and leaseliold estates. No person will now pretend that a farmer who
holds his land by a thousand years lease is less attached to the soil, or less likely
to exercise the privilege of freeman discreetly, than a freeholder. We shali

31 '
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not, I trust, be accused of want of respect to settled institutions, if we expunge
such glaring absurdities frotn our constitution. It is supposed, however, by the
honourable member before me (Chancellor Kent) that landed property will be-
come insecure under the proposed extension of the right ofsuffrage, by the influx

of a more dangerous population. That gentleman has drawn a picture from the

existing state of society in European kingdoms, which would be indeed appal-
ling, if we could suppose such a state ofsociety could exist here. But are argu-
ments, drawn from the state of society in Europe, applicable to our situation ?

I think the concessions of my honourable friend from Albany, who last address-
ed the committee, (Mr. Van Vechten) greatly weaken the force of the argu-
ments of his honour the Cliancellor.

It is conceded by my honourable friend, that the great landed estates must be
cut up by the operation of our laws of descent ; that we have already seen those

laws effect a great change ; and that it is the inevitable tendency of our rules of
descent, to divide up our territory into farms of moderate size. The real jiro-

pcrty, tiiereforc, will bo in the hands of the many. But in England, and other
European kingloiiis, it is the policy of the aristocracy to keep the lands in few
hands. The la-.vs of primogeniture, the entailments and family settlements, all

tend to give a confined direction to the course of descents. Hence we lind in

Eurojie, the landed estates possessed by a ii^w rich men ; and the great bulk of
the population poor, and without that attachment to the government which is

found among the owners of the soil. Hence, al3o,the pjor envy and hate the rid,
and mobs and insurrections sometimes render property insecure. Did I believe
that our population would degenerate into such a state, I should, with the advo-
cates for the amendment, hesitate in extending tiie right ofsuffrage ; but I con-
less I have no such fears. I have heretofore had doubts resj>ccting the safety of
jidoptmg the principles of a suffrage as extensive as that now contcniplated." I

have given to the subject the bestreflectiou of Avhich I am capable ; and I have
satisfied myself, that there is no danger in adopting those liberal principles which
lire incorporated in almost all the constitutions of these United States.

There are in my judgment, many circumstances which will forever presence
the people of this state from the vices and the degradation of Euiopean po;Hila-

iion, beside those whicli I have already taken notice of. The provision already
made for the establishment of common schools, will, in a very few years, extend
the benefit of education to all ourcitixens. The universal diffusion of informa-
tion will forever distinguish our population from that of Europe. Virtue and
intelligence are the true basis on which every republican government must rest.

"When these arc lost, freedom will no longer exist. The diffusion of education
is the only sure meansof establishing ttiese pillars of freedom. I rejoice in this

view of the subject, that our common school fund will (if the report on the le-

gislative department be adopted.) be consecrated by a constitutional provision;
and I feel no apprehcjision, for myself, or my posterity, in contiding the right of
suffrage to the great mass ofsuch a jjopulation as I believe ours will always be.
Tiie farmers in this country will ahvays out immber ail other portions of our
population. Admitting that the increase of our cities, and especially of our
rommercial metropolis, will be as great as it has been hitherto ; it is not to be
<toubted, that the agricultural population will increase in the same proportion.
The city population will never be able to depress that of the country. New-
York has always contained about a tenth part of the population of the state, and
will probably always bear a similar proportion. Can she, with such a population,
under any circumstances, render the property of the vast population of the

" e:iuntry insecure ? It may be that mobs will occasionally be collected, and com-
niiL depredations in a great city ; but, can the mobs traverse oiir immense ter-

ritory, and invade the farm^, and despoil the property of the landholders ? And
if s-.uclia state of things were jjossible, would a senate, elected by freeholders,

uffor 1 any sccurit) 't It is (he regular j.lministration of the laws by an independ-
ent judiciary, that renders property secure against private acts of violence.
Arid liirre will always bj u vast inajurity of our citizens interested in prevent-
ing K'giiiuUv e injustice.

But t!ie gorstlemi'.n who introduced the proposition now before the committee,
Uas p.j-c'icteJ. diujg!.',-'! of ar.ylh.'i- kind to thj landed interest, if their exclusive
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fight of electing the senate shall be taken away. He supposes, that combina-

tions of other interests will be formed to depress the landholders, by charging'

them exclusively with the burthen of taxation.

I cannot entertain any apprehension that such astate of things will ever cxisl.

Under any probable extension of the right of suffrage, the landed interest will,

in my view of the subject, always maintain a vast preponderance of numbers
and inlluence. From what combinations of othfj- interests can danger arise*

The mercantile and manufacturing interests arc ine only ones which can obtain

a formidable influence. Are the owners of manufacturing establishments,

scattered through the state, as they always must be, likely to enter into a con-

federacy with the merchants of the great cities, for the purpose of depressing

tlie yeomanry and landholders of this great state ? Has our past experience

shewn any tendency in those two great interests, to unite in any project, es-

pecially for such an one as that which I have mentioned? We usually find the

merchants and manufacturers acting as rivals to each other : but both feel a

community of interest with the landholders ; and it will ever be the interest of

the farmers, as it ever has been, to foster and protect both the manufacturing

and mercantile interests. The discussions which the tariff has undergone, both

in and out of congress, liave demonstrated the feelings of rivalship which exist

between our manuJacturers and our merchants. But who has ever heard, iu

this or any other country, of a combination of those two classes of men, to

destroy the interest of the farmers ? No other combination, then, can be ima-

gined, but that of the poor against the rich. Can it be anticipated, that those

who have no property can ever so successfully combine their efforts, as to have
a majority in boUi branches of the legislature, unfriendly to the security of pro-

perty ?

One ground of the argument of gentlemen who support the amendment is,

that the extension of the right of suffrage will give an undue influence to the

ricli over the persons who depend upon them for employment ; but if the rich

control the votes of the poor, the result cannot be unfavourable to the security

of property. The supposition that, at some future day, when the poor shall be-

come numerous, thoy may imitate the radicals of England, or the jacobins of

France ; that they may rise, in the majesty of their strength, and usurp the

property of the landholders, is so unlikely to be realized, that we may dismiss

all fear arising from that source. Before that can happen, wealth must lose ali

its influence
; public morals must be destroyed ; and the nature of our govern-

ment changed, and it would be in vain to look to a senate, chosen by land-

holders, for security in a case of such extremity. I cannot but think, that all

the dangers which if is predicted will flow from doing away the exclusive right

of the landholders to elect the senators, are groundless.

I contend, that by the true principle of our government, propert}', as such,

is not the basis of representation. Our community is an association of per-

sons—of human beings—not a partnership founded on property. The declared

object of t'.ic people of this state in associating, was, to " establish such a go-

vernment as they deemed best calculated to secure the rights and liberties of

the good people of the state, and most conducive to their happiness and safety."

Property, it is admitted, is one of the rights to be protected and secured ; and
although the protection of life and liberty is the highest object of attention, it

is certainly true, that the security of property is a most interesting and im-

portant object in every free government. Property is essential to our temporal
happiness ; and is necessarily one of the most interesting subjects of legislation.

The desire of acquiring property is a universal passion. I readily give to pro-

jierty tlic important place which has been assigned to it bf the honourable
member from Albany (Cliancellor Kent.) To property we are indebted for

Tnost of our comforts, and for much of our temporal happiness. The numerous
religious, moral, and benevolent institutions which are every where established,

owe their existence to wealth ; and it is wealth \rhich enables us to make those

great internal improvements which we have undertaken. Property is only one
of the 'incidental rights of the person who possesses it ; and, as such, it must
be made secure; but it docs not follow, that it mu^t tliercforc he represented
spocificalij ill any branch of the government- it onglit. indcoil, to have ;ih
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influence—anc! it ever will have, when properly enjoyed. So ought talents to

have an influence. It is certainly as important to have men of g-ood talents ia
your legislature, as to have men of property ; but you surely woiild not set up
men of talents as a separate order, and give them exclusive privileges.

The truth is, that both wealth and talents will ever have a great influence

;

and without the aid of exclusive privileges, you will always find the influence of
both wealth and talents predr?fiinant in ourh^lls of legislation.

I will present to the committee only one additional consideration. Tlie gen-
tleman, who introduced the amendment, has cited a passage from the writings

of the immortal Hamilton, in support of his proposition.

The opinions of that profound statesman, 1 shall ever regard with the highest

reverence. But surely the passage cited from the Federalist, gives no support
to the doctrine now contended for : but if I mistake not, the pages of that cele-

brated work furnish tlie strongest illustration of the doctrine for which 1 con-
tend. 1 will not cite any particular passages to this committee, from a work so

familiar as the Federalist must be, to eveiy man v/ho has studied the structure

of our government. I will only refer to the general reasoning adopted by the
writers of that work, to demonstrate the wisdom of the provisions in our nation-

al constitution, in regard to the qualifications of electors and elected. In dis-

cussing that important subject, and also the power of taxation confided to the
general government, those illustrious statesmen have most satisfactorily shown
it to be a prominent feature in the constitution of the United States, and one of

its greatest excellencies, that orders and classes of men, would not, aud ought
not, as such, to be represented ; that every citizen, qualified by bis talents or
his virtues, should be eligible to a seat in either branch of the national legisla-

ture, without regard to his occupation or class in societ}'. And it was predict-

ed and expected that men of every class and profession, would find their way to

(he legislature of the union. That, more safety to the rights of every class,

would be found in such an organization ; and that although the landed interest

would always probably predominate, the rights of all would be more carefully

attended to, and more eflectually secured, than they would have been, had or-

ders and classes of men been represented as such. The framers of our consti-

tution placed their confidence in the virtue and intelligence of the great mass of
the American people. It was their triumphant boast to have formed a govern-
ment which should " establish justice, ensure domestic tranquillity, provide
for the common defence, promote the general welfare, and secure the blessings

of liberty," without recognizing or creating any odious distinctions, or giving
any preference to any particular classes or orders of men. Hence our mem-
bers of congress are elected by the great body of our citizens. Surely it is as

safe to confide to them the election of state senators, as that of national repix?-

sentalivcs. 7'o congress is confided the high power of declaring war and levy-

ing taxes. Their power over properly is at least as great as the state le-

gislature possesses. If it is safe to trust tiie destinies of the nation to men cho-
sen by the same electors who choose our members of assembly, can it be less

safe to entrust to that cl;)ss of electors the right of clioosing our state senators ?

I know that if the riglit of suffrage is extended ; if the distinction between elec-

tors for senate and assemblymen is abolished it can never be recalled. 1 have,
on that account, attentively reflected on the probable consequence of doing
away the distinction, and have satisfied myself that it will be safe, and that it

is expedient. Tlie distinction I believe to be useless. The public sentiment
in America has proiuuniced it to be so. The national government is founded
on tlie principle of a diifusive sufi'rage. Most of the states have adopted the
principle : and as our fortunes are embarked with theirs in one common ship,

•we cannot expect that our government under any regulation of the right of suf-

frage, will survive tlie union of tlie states. If that government is safe witliout

a distinction in Ihc elector; fuundod on property, we need not fear to abolish

a distinction which, if retained, Avil! cause much uneasy feeling among the peo-
ple, and bring an unnecessary odium upon the landed interest. A distinction

whinli will have a tendency (o excite combinations mjfricndly to the interest of

the land holders, and w]ii'-!i, but for llie dislinction in the right of suiTmge, will

probablv never exi«t.
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Chief Justice Spencer said, tliat as he had once occupied the lloor, and
had expressed his sentiments ou this question, he did not now rise to cuter again

into the debate. But he felt hi mseh' called on,(andhe hoped the committee uould
indulge him tlie privilege) to reply to some remarks wliicli fell from the geutle-

man from Kichmond, (Mr. Tompkins.) It had been said, that he and his col-

leagues acted on this question from preconcerted measures. He re|)elled such

an alleg-ation ; he had concerted no plans of opposition with his colleagues ; and
he declared that his conduct was actuated b}' no other motives, than the sincere

convictions of his own mind, and the conscientious discharge of his duly. The
disagreement between his own proposition, and that of one of liis honourable

colleagues, furnished evidence, if any were needed, that there had not been a
preconcert among the delegation.

The gentleman from Richmond had made some remarks on the revilers and
calumniators of General Hamilton; and he, (Mr. S.) felt himself entitled to call

for an explanation, and to demand whether those remarks were intended to be

applied to him. [Here Mr. President rose and explained. He disclaimed any
personal allusion, and denied having used the language, which had been impu-
ted to him.] Mr. Spencer remarked, that after this explanation he had nothing

more to say. It had again been Ijis misfortune to misunderstand the gentleman
from Richmond. But as he was up, and as other members might have receiv-

ed the same impressions as himself, he would take this occasion to add, that be-

fore the death of General Hamilton, he, (Mr. S.) had had the good fortune to

attract his notice, and to receive marks of his kindness and friendship ; and
he, (Mr. S.) entertained the same views of his character, and the same friendly

feeimgs towards him, which he expressed in his remarks on Saturda}'. He be-

lieved him to be one of the greatest and most upright statesmen that our coun-
try ever produced. He admired his sincerity and friendship. He, (Mr. Ham-
ilton) carried his heart in his hand, and you could always read its truth and in-

tegrity. He never disguised his feelings—he was guilty of no duplicitj'—and
did not flatter and deceive the people with false and empty professions.

?>Ir. Ross. It is not my intention, sir, to engross much of the time of this Con-
vention, much less on this occasion, since the amendment under consideration has

already received a pretty full discussion. The honourable mover of this amend-
ment, (the Chief Justice,) as well as those gentlemen who have supported it,

have laboured to impress a belief, that to preserve a distinction in voting for

senators, founded on the possession of two hundred and fifty dollars amount of

freehold by tlie electors, is absolutely necessary to secure the I'iglits of proper-

ty. That to abrogate this feature in our present constitution, would be dan-

gerous—that it would be a reflection upon tlie wisdom of our ancestors who
framed it : that it is not sanctioned by the practice or example of other states

;

and, finally, that no innovation has been called for by the people of this state,

to their knowledge.
Sir, in ai'istocratic and monarchial governments atarms of this kind, are al-

ways sounded by ministers and nobility, whenever the people call for the ex-

tension of privilege, so as to awe them into silence—But in republican states,

it is worthy of consideration to examine and ascertain whether such appre-

hensions be real or imaginary.—That the framers of our present constitution

thought it wise to introduce this feature, I have no doubt, having to act as they

did, amidst the storms of the revolution, and under peculiar circumstances
which no longer exist. The reason they adopted that feature, has on former
occasions been frequently, and I believe, satisfactorily explained, which was,

that nearly all tlie freehold property in tiie state was then possessed by a few
families, and unless they were indulged in this favourite discrimination^ it

would lead to disaffection, which the most imperious consideration of safety,

urged them to prevent, and to do every thing in their power to conciliate and
enlist the wealthy in support of the cause in which they were then engaged.

—

In such a state of things, it was a wise and salutary provision, because any inno-i

vation calculated to alarm or disallcct those on whom they were obliged to de-

pend for resources, would have been dangerous. But since oar situation is

now so widely changed, and property iailnitely divided, tlie danger has ceased
to exist. Iftueli alarming apprehension's as .have been held up to view, were
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well founded ; it this distinction in voting' for one branch of the g-Overnmeaf,'

be necessary to preserve a cheek upon the other, by which to secure the rights

of property, as some contend, then are our sister states in a most sad dilemma*
For a reference to their respective coiistitutions Avill establish the fact, tliat

not a single constitution adopted since the period of the revolution, contains a
solitar}' provision of the kind. Can it be supposed that all our statesmen of

tliis cnlig-htencd age, have been seized with a fatal delusion ? Have they been
deaf to the admonitions and maxims of wisdom, regardless alike of the guardi-

anship of property, and the preservation of their states, by discarding a provi-.

sion so wholesome and necessary. .Such indeed has been their folly and mad-
ness, if the direful apprehensions so pathetically depicted by gentlemen who
support tliis amendment, be real, But, sir, were they to assign tlie reasons

Tvhy they had not adopted in any of their constitutions the provision contem-
plated by this amendment, I apprehend they would be the same that prompt,

the people of this state to call for its abolition, to wit, that they deemed it not

only unjust, but an odious remnant of aristocricy unfit to be incorporated into-

the free institutions of a republican government. But it is said bythe support-

-ersof this amendment, that the people of this state have expressed no wish in

favour of its abolition. Then are they incapable of manifesting their wishes.

—

In fact every channel through which public opinion could be conveyed, not
by one party alone, this anti-republican distinction has been for years the

theme of complaint. The executive of tliis state, we are informed, has been
petitioned to recommend it to the legislatui-e to call a Convention for the pur-
pose of altering (his, as well as other parts of the constitution, so at least, as

to do away this illiberal and unjust restriction upon the right of suffrage. And
yet shall we be told these calls have not come to our knowledge ? The dis-

tinction proposed by this amendment, has already been the fruitful source of
tumult, disorder and anin'iosities, of corruption and perjuries atelections.—Ma-
ny liave imagined, or j)retcndcd to imagine, that they were freeholders, when
they held nothing but conditional contracts. To evade a discrimination so

repugnant to freedom, men have frequently sworn in their votes, by taking a
conveyance during the election, or b^" testif3'ing that they wei'c worth the ne-
cessary amount when they were notoriously in a state of bankruptc\'. In-

stances of tliese several cases and a variety of others, have occurred widiin

my own personal observation. In such a stale of things, the practice of chal-

lenging will be more or less resorted to, and which produces the most bitter re-

sentments, disorder, and often violence. At the same time the unprincipled

will evade the law witii iiiipunity, v.hilc tlie conscientious will be excluded.
Sir, the honourable Chief Justice in a former debate, in a very able and im-

pressive manner, showed the necessity of avoiding the practice ofadministering

oaths to test the qualiiications of electors. And, sir, I did ho])e that neither

that gentleman, nor his lionourable colleagues, would urge the adoption of a

provi.-ion that would inevitably undermine tlie sound and wholesome maxim he
had so strongly inculcated, so long as the amendment in question, uould in-

fallibly tend lo tlie commission of crimes. Indeed the best interests of society.

are opposed to its adojjtion. To include what he has been pleased to term
equitable freeholds, serves still more to increase the difficulty, by rendering it

impossible to test the qualifications of elcctojs, by any other mode than by their

own oaths. But. sir, we are told that unless men possess two huniired and fifty

dollars v.'oitlj of freehold, they are not to be trusted in the choice of senators,

csi-.eeially the labouring class, without property. Sir, I know not what may be

the character of those who perform the menial services of tiic great, they may
deem themselves degraded to the condition of slaves, without the rigid of exer-

cising ;in Ojiinion of their own, and tiiercby completely suiiservient to the nod of

their imperious employers. But, sir, this is not the condition of the labouring-

class in the country—I appeal to the honourable members living in the interior,

whether the labouring class about them, thotigh poor, are not generally as a

body of men, discreet and independent in the exercise of their political rights }

Thfi'T are individual exceptions, 1 coni'css, among the poor, as well as the rich

—

But they cxiicet the most of them soon to become freeholders—If they are not

tu be trusted safjiy, how happened botli branches of the legislature, tiicseaate,
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and the council of revision, too, to pass a law recommending- a Convention, in

which the privilcg-c of voting for delegates was extended, so as to cinhracc all

who perform military duty ; when it was well known tliat an extension of tlm

dg-ht of sutfrage was in contemplation ? The truth is, our experience thus far

«nder our present constitution, pointed to this as one of its material (Lefccts.

—

The experience of our neig-hbouring states which have no such provision, war-
rants the conclusion, that our feai-s of innovationin this case are wholij' ground-
less. It is said (by the honourable Chancellor) for upwards of forty years, un-
der this constitution we have increased in population, wealth, and importance,

»vith an astonishing rapidity, and that we ought to be contented without seeking

an extension of privilege by innovation—So while a colony of Great-Britain we
grew and flourished exceedingly, and some were then of the opinion, and no
doubt honestly of the opinion, that it would have been wise not to have changed
our situation—Will it be pretended that, that opinion was correct? In that, as

in many other cases, experience has demonstrated the wisdom of innovations in

governments when they can be materially improved. In view of these consid-

erations, sir, I hope and trust that this amendment will not prevail.

Mr. Burroughs spoke a few words in opposition to the amendment proposed
by the (^hief Justice.

Mr. E. Williams. Mr. Chairman, although I have hitherto been a silent,

i ha,ve not been an inattentive member of this Convention. I have not only

listened with pleasure to the eloquence which has been poured forth from eve-

ry quarter of the house, but I have drawn instruction from the wisdom, which
has so profitably and on so many occasions occupied this floor. When I look

about me, and perceive with whom I have the honour to be associated in the

great task of constitutional reform, difficult and delicate as that task is, I can-

not but feel that the united talents and learningof this august assembly is ade-

quate to its accomplishment, and that the people have a right to anticipate an
jiiispicious result from our labours. On every side I behold men, who have long

filled the most elevated and arduous offices, and grown grey in the service of

the state. A majority of this Convention have passed into the autumn of life

—

they come, laden with the fruits of experience, abundant in knowledge, mature
in understanding. From such an assembly, all unrul)' passions must have been
excluded, and the arts of the demagogue would here be unavailing. Happy is

it for ns and for those who shall come after us, that it is so ; for, Mr. C'hair-

inun, the friends of rational liberty in all quarters of the globe have their at-

tention fastened upon independent, confederated America ; in the front rank
of tiiis confederacy, in the most conspicuous station, stands the great state of

New-York, and the result of this Convention will decide her fate, perhaps for

ever. Who, then, docs not feel—who is there, who does not appreciate—the

responsibility under which wo act? Our proceedings, our opinions and votes,

are placed on never-dying records ; our character as patriots and statesmen,

will be determined by the measures which we may here adopt ; if those mea-
sures be stamped with wisdom; if they be conceived in the spirit of disinte-

rested regard for the common good, and bear the impress of impartial justice^

then that character will live in honour through ages yet unborn, and future

generations will hold us in grateful remembrance. But, if the demon of party
should bo permitted to enter this hall, mingle in debate, and betray our
judgments, then, instead of the blessings ofour children for our wisdom and fide-

lity—instead of the unceasing gratitude of posterity for earnestly consulting
their perpetual welfare, we should in a few short years, hear it said of us, as

has been already said [by Mr. Tompkins] of the Convention of 1801—" it was
a party Convention, called to subserve party interests—its measures were dic-

tated by the tyrant, party—it defaced the fairest features of our constitution

—

it prostrated the proudest pillar of our government." How unwise, then—how
short-sighted is that man, who seeks to advance the temporary interests of a
political party, by the permanent provisions of a constitution of government

!

I'aj-ty is the gourd of a day ; it may flourish in the night of deception, but it

must wither in t!ic light of iavesi.igation, and imder the full beams of risen

truth, it dies and is forgott'^n. But the constitution remains—if a bad one, to

scatter curses through sobriety—-if a good one, to confer equal blessing'^ 'jp»a
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all, and transmit them, with augmenting' weight, from age to age.—The con-
stitution, sir, is the heart of the republic—the source of political life ; from it

issues the blood that nourishes and warms the remotest members of the politi-

cal body : it is the sun in the centre of the political system ; around it the le-

gislative, executive, and judicial powers revolve in their proper orbits, impart-
ing light and life to the great elements of social prosperity and happiness—the
manners, habits, and customs, the education, morals, and religion of the people,
giving to them protection and perpetuity.

We are not, Mr. Chairman, now just emerging from the savage state ; we
have a government, founded on social compact : a portion of our natural rights
tas been surrendered, and sovereignty, which in the state of nature equally ap-
pertained to all, has been concentrated, and vested in a portion of the people,
for the common benefit and protection of the whole. The sovereign power of
the state is, indeed, comprised with, but it is by no means accurately describ-
ed by the term, the people. This term in its general and most comprehensive
signification, embraces the whole population—all that portion of the human
family, which is comprised within the limits of the state. But as the great ob-
ject of the exercise uf sovereignty is the general good, it never has been, in
fact, and all will admit that it never ought to be, in theory, committed to the
people, in this extended acceptation of the term. It ought not to be so com-
mitted, because the young and inexperienced, those who are helpless and de-
pendant, by nature and inevitable necessity, as well as by civil institution and
legal contract, cannot be, and never have been supposed, in the most extrava-
gant theories of equality, capable of expressing their wills independentlv and
intelligently. Thus, by the universal consent of mankind, one half, and
truth no less than politeness, compels me to add, the better half of the whole
human family, is at once and utterly excluded from any participation of sove-
reignty. The male population we again divide, excluding all infants ; and
from the remaining portion we subtract all foreigners, all paupers, and all fe-
lons ; until we find sovereignty reduced, and that too, by common consent
and universal custom, from a population, in the case of our own state, of up-
wards of thirteen hundred thousand souls, into the hands of about one hundred
and fifty thousand free male citizens, who are the actual, legitimate sovereigns
of the state, and who constitute but about one tenth of its entire numbers. Jf
it be true that all persons are born equal in political rights, possessing equal
])ortions of legitimate sovereignty, how happens it that nine-tenths of our fel-

low legitimates are dethroned, and we, the one-tenth, are declared the right-
ful sovereigns of this free and independent state ? If the right of self-govern-
ment were, as some gentlemen seem to consider it, not onlv a natural, but an
unalienable right, it would follow that, by nature and by'Provideuce, it had
been bestowed equally upon every individual of the human race, and that by
no act could a portion lawfully assume to itself the attribute of sovereignty
conferred alike on all ; it woulil be usurpation ; it would be tyrannv.

In tliis country, and in this state, the people have selected, from all the forms
of government known to civilized man, an elective republic. No doubt they
have selected with unrivalled wisdom ; but, in establishing a constitution and
fundamental laws, they have found it necessary even here to limit the number
of tiiose, in whom the sovereign power shall rest, and to pronounce what por-
tion of the whole, %vill be most likely to exercise it with wisdom, with justice,
and for the promotion of the public welfare.
We are the representatives of the sovereign power of this state, deputed to

examine the constitution, to suggest and recommend such alterations as ^vc be-
lieve the public good demands; which, when adopted by the people, shall be-
come fundamental, shall bind the power from which itself derives its authority,
and become the charter of freedom and security to all who come within its ju-
risdiction.—Some gentlemen have reminded us of the posilion that govern-
ment is instituted for tlic protection of life, liberty, and property, and insisted
upon it, as if it were anew position, and as if, when once established or admit-
ted, it put an end to argument and settled the whole question. But, most sure-
ly, it does not follow tliatall who arc protected by government, or entitled to
Us protection, are ajso entitled to a voice in the designation of the men who ad-
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minister that g-ovcrnment. All have lives to be protected ; but all livinj^ are

not, therefore, entitled to become electors. All are entitled to civil and reli-

jrious liberty—the minor as extensively as the adult—the female as extensively

as the male—yet they have not all a voice in choosinf^ their rulers ; many a

female, as well as many a legal infant, is in possession of large estates, but they

cannot vote. No, sir, the mere statement of this general truth, important as it

is in the abstract, and admitted as it is by all, helps us not one step onward in

the argument ; the question, the great practical question, is still to be put, in what

manner shall this great end ofg-overnment, the protection of life, liberty, and pro-

perty, be best accomplished ? It certainly cannot be accomplished by consulting

oiie of these great objects of social care, to the neglect of the rest. No, sir,

and while I would not, on the one hand, bestow exclusive favour upon the pos-

sessors of mere wealth, nor graduate a man's political power by the extent of

his property, I would not, on the other, bestow all my care upon simple, unac-

commodated life and liberty, or neglect the protection of those accumulations

of industry and bounties of Providence, which give to life and liberty so much
of their value—so much of their charm to the individual, and so much of their

utilitv to society. I would endeavour, sir, to consult all these objects in due

proportion ; I would endeavour to unite the attachment to life, which is so

deeply implanted in the nature of man—the love of liberty, which is so tho-

rougiily interwoven with our rational faculties—and the love of property, with-

out which, civilized and social life could not be enjoyed—I would endeavour

to unite all these great principles of action in support of that government, which

I would render the equal guardian of them all.

But we have been told, sir, that gentlemen have pledged themselves on this

question ; and that they cannot and dare not vote against vniversal suffrage !

If such gentlemen there are upon thisiloor, of them I ask, why all this pageant-

ry, this mockery of debate? Why do we spend our nights in reflection, and

our days in laborious discussion ? or why express the reasons of our conduct ?

Are not our arguments intended to illumine our understanding- and convince our

judgments? This conflict, sir, is alike unequal and unprofitable. Is it treat-

ing this Convention fairly, for any g-entlemen to come with their minds cased

in impenetrable armour, while they are permitted to hurl the thunders of their

eloquence, and dart the lightning of their wit, at our open, unsuspecting, un-

defended bosoms ?

It has been objected that the question now under debate, has been determin-

ed by the people, and that nothing remains for us but to register their decree;

and one gentleman has declared, " he was instructed by his constituents, and

he should be ashamed to go home and tell them, he had heard new arguments

at Albany, which had convinced him that he and they had long been in error."

Sir, mv constituents have sent me here with no such instructions. They ex-

pect their delegates will calmly and deliberately examine the various important

subjects which shall come before this Convention ; and they will be better, far

better pleased, that we pur^ ue the broad road of duty, which the expanded wis-

dom of this august assembly may lay open, than the narrow path which they

themselves had discerned at home.

Gentlemen say the people Ijave settled tliis matter in their primary assem-

blies. Vox populi vox del. But the worshippers of this deity have, certainly,

a right to know his commands ; and they cannot reasonably be censured for

hesitating to obey injunctions of which they are ignorant. Before I can be-

lieve that the resolutions of the primary assemblies beyond the Genesee river,

are binding upon the freeholders of Suffolk, I wish to know how their meetings

were got up, and by what class of the community they were attended. Will

gentlemen inform us what were the topics of argument urged at those meetings,

and Avhether the resolutions there adopted, were the cause or the consequence

of those arguments. What were the sound and unanswerable reasons which

induced the yeomanry of the country to surrender a portion of their sovereign-

ty, and divide their inheritance with those who have neither property nor char-

acter ? Sir, the people of this country do not settle their rights in this manner

;

they have not fully examined this matter; they have made up no opinion;

much less have they expressed any wish to control and govern our conduct,

32
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Gentlemen liave tiiiunphantly asserted, that a majority of seventy thoiisami

freemen, who called this Convention, have declared that this odious distinction

in favour of the freeholders of our country, should no long-er disgrace the records

of liberty. It was only yesterday that this same seventy thousand sent us hith-

er to abolish the council of revision ; to-day, the seventy thousand called thig

Convention for the sole purpose of taking from the freeholders their dang-erouii

power of electing- the senate. Each gentleman seems to believe that the

amendment, which /;c desires, is the great object for VThich the Convention waa

especially called, and he marshals his seventy thousand m support of his propo-

sition. Sir, this Convention was called for, by avast majority of the people of

this state, not because they wished to change tl>e seat of sovereignty—not be-

cause they wished the constitution demolished and its fragment scattered by

the blasts of party—nor even because they believed their constitution so gen-

erally defective, that no part of it vvonld answer the end of wliolesome govern-

ment, and wished to change it entirely for another ; but because they perceiv-

ed that, in one particular, however plausible in theory, it was baneful in prac-

tice. The executive had repeatedly called the attention of the legislature to

the appointing power. That poorer was lodged in such hands that no change

could make our situation worse. On this subject the public mind was deeply, ex-

tensively agitated. The council of appointment had attracted the scrutinizing

attention of every portion of the state. It was distinctly seen and felt that our

legislators were no longer nominated and elected for their virtue, intelligence,

and general iitness to enact wholesome laws ; the people no longer sent to the

senate men venerable for their experience and valuable for their wisdom. The
fountains of legislative authority had been corrupted ; the primary assemblies

had been called, not for the sole and legitimate purpose of selecting for nomina-

tion to otilice the best and wisest citizens, but to designate those who would best

carry into etfect the objects of party; those, who could be relied on as fit in-

struments to fill the council of appointment, and who would take and appoint

from ready made lists, the tools and sycophants of faction. The assembly, too,

has been chosen under the same pestiferous influence, men have been promot-

ed, not for their general wisdom and acknowledged virtue, but as the pliant,

faithful instruments of the master demagogue of the day. Their duties consist-

ed in punctual attendance upon caucuses, and a careful, strict, habitual ob-

servance of the orders of some self-elected leader of his party, who has takea

shelter, in the honours and emoluments of some secure and durable office, from

the storm he had excited, but could no longer control. The effects of an ap-

pointing power, thus constituted, have been visited, in discord and confusion,

upon every county in the state ; and I wonder not that the people have shaken

off their slumbers, and rising in their majesty, have declared, by a majority of

seventy thousand, that this instrument of corruption—this engine ofoppression

—

should no longer remain. It has sacrificed og-e, and talents, and worth upon the

altars of party, and with unblusiiing profligacy, has elevated to stations of re-

sponsibility and trust, the ignorant, the weak, and the abandoned. Why, sir, in

the county, which I have the honour to represent, this council has appointed as

a magistrate, a man, who recently was convicted at a court of oyer and termin-

er in that very county, of hiring a miscreant to burn his neighbour's barn ; and
he was imprisoned there for his crime. Think you, sir, that the citizens of that

county, who had so lately witnessed his trial and condemnation, and had seen
him through the grates of his prison, expiating his guilt, think you fhcij would
have committed to such a man, by their votes, the administration of the

laws and the guardianship of the peace .'' Would the respectable yeomanry of

that county, think you, have deg-raded the freeman's ballot by making it the in-

strument of elevating to the seat of magistracy a gaol-delivered felon .''

I admit, sir, there was another motive for calling this Convention—a motive
which had a powerful influence, and greatly swelled this majoritj'. The wes-

tern and northern parts of this state, when our present constitution was adopt-

ed, were a wilderness. That wilderness is noAv filled with valuable citizens,

who hold their estates by a tenure unknown at the adoption of that constitution.

The settlers on the Holland Land Company's purchase, on the Pultney and
Hornby estates, upon M'Comb's purchase, and in many other portions of the
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T.T-estern and nortliern counties, hold under contractsfo}- the purchase of their

farms. In many, if not. in most cases, tlicy have paid the greatest portion of

the purchase money—cleared and cultivated their farms, and erected valuable

dwelliug-s ; but, as yet, have not completed their contracts and received their

deeds. Inmy judgment, these men have always been entitled to the rijht of

suffrag-e, as " freeholders possessed of a freehold in their own right ;" fur this

term, I contend, is used in the constitution in -i. generic sense, including both le-

gal and equitable freeholders ; and this construction has been given to the con-

stitution, by every branch of the government. The -Act which declares that

both mortgagors and mortgagees in possession should be deemed freeholders un-

der the constitution and our election laws, could never have passed upon any

other constitutional ground, than that one was an equilahle, the other a legal

freeholder. If the title passed to the mortgagee, then he was the Z^g-aZ freehol-

der; and the mortgagor in possession, seized of the equity of redemption, was

the equitable freeholder. If we adopt the modern doctrine, and declare the

mortgage to be a security for money, then we regard the fee—tiie legal estate

—as vesting in the mortgagor, and the mortgagee in possession as possessed of

an equitable freehold : Lt is impossible the legalfreehold estate &\\o\M be in both

mortgagor and mortgagee, at the same time. The act which requires persons

holding their lands under these contracts, to serve on juries, is of the same char-

acter, and furnishes the same inference. Our constitution declares, that " tri-

al by jury in all cases, in which it hath heretofore been used in the colony of

IVew-YorIi, shall be established and remain inviolate for ever." Now a jury

must consist of twelve men ; and the legislature had not the constitutional

right to reduce the number, except ie cases where it had been ased in the co-

lony ; and by the same usage, those jurors must have been freeholders of the

counties, or freemen of the cities. Tiiis act, therefore, would have invaded the

constitutional guard of the trial by jury, if these men were not equitablefreehol-

ders. Furthermore—Their estates would pass under a devise of" all my free-

hold estate ; it would descend to the heir, and in many cases it would be subject

to judgments and executions as real estate. Taking tlie declaratory act, rela-

tive to mortgagors and mortgagees, which I have before mentioned, as a prece-

dent, many gentlemen were desirous to pass another declaratory act expressive

of the sense of the legislature, that equitable, as well as legal freeholders, were

embraced in the term " freeholders," as used in the constitution. Many indi-

viduals, adopting the construction of tlie constitution, which I have here given,

had exercised the rights of electors, while others, entertaining conscientious

doubts, had not exercised those i-ights : -md il was believed that a declaratory

Jaw passing the council of revision, would have remaved all these doubt-s, and

established a uniform exercise of the right of suffrage. Sut, sir, this law was

defeated. The people were told, from high authority, that they had been nick-

named equitable voters—that they were remediless without a Convention—Is it

then, wonderful that these people should unite, to a man, in calling a CoBven-

tion to declare and establish their constitutional rights on a clear and certain

basis ? Would any man dare to assert that so hardy, enlightened, and virtuous a

people ought not to possess and exercise the right of suffrage ? They

have families to protect, who have felt with them the privations, and endured

llie hardships incident to the first settlement ofthe wilderness—hardships which

none but themselves can know. Their cultivated farms are now subjected to

taxation, and they bear their full portion of the public burthens. In war they

formed the exposed frontier of the state, and numbers of them were driven, in

the blaze of their own dwellings, before the savage allies of a vindictive foe, to

seek anotlicr shelter for the helplessness of wailing infancy and the decrepitude

of tottering age :—their young men rushed to arms in defence of their country ;

and fathers who now hear me, were made childless by the conflict. Such, and

so situated were the men who were told—" you are not seized of freeholds

—

you rent no tenement—you have no vole for the officers ofyour government, and

no remedy but in a Convention." Sir, of the majority of the votes in favour of

calling tliis Convention, thirty thousand are referable to this cause only.

Individual and isolated cases, however striking and interesting they m.ay bc<

<aBuot be comprehended in the general provisions of a constitution. Vifiue
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and intelligence cannot in every case be insured access to the polls. Vivid and
impressive as was the picture drawn by our President of tlie g-allant officer,

%vho died of a broken heart, because, as it would seem, he was not an elector,

even a limited fancy might add to the apparent injustice of our country.—Sup-
pose the gallant hero had been a j'outh of twenty years of ag-e ; is it proposed
to embrace his case and make brave infants voters ? Suppose him a foreigner,

shedding his blood in defence of his adopted country ; is it proposed to give him
the right of suffrage ? Suppose our hero tlie only son of his mother, and she a
widow—her husband had iallen, in the establishment of the independence of his

native land, and his son had laid down his life for its pi'cservation—her property

is all that Providence has permitted her to retain ; is it proposed to permit her

to guard that property with the electoral ballot ? The influence of the female
world is imparted with less ostentation, but not with less effect—Their song
over the cradle wakes the first moral idea—on their lap the future hero first

stands erect—their precepts and tlieir smiles nerve the arm of the warrior, and
inspire the tongue of the orator.

In organizing the government the whole mass of the population have granted
the entire sovereignty of the slate to one tentli of the whole number. ' The
patriots and sages who formed our constitution, divided and balanced the powers
of government in such a way as they thought most likely to secure to their pos-

terity safety, liberty, and happiness. A portion of the people are chosen to dis-

charge the duties of legislation—some are appointed to fill the benches of jus-

tice—some are charged with executive functions ; and to a large body of tlio

people is entrusted the exercise of the elective power. The duties of this elec-

loral body are various, and they are separated into classes, that they may the

better discharge those duties ; to one class is assigned the duty of electing the

senate and the governor ; to the members of this class united with another, is

assigned the duty of electing the assembly, and particular portions are directed

to elect county and town officers. In this division of the powers and duties, the

freeholders of the state have hitherto been charg-ed with the election of the exe-
cutive, and one branch of the legislative department of the government. For
nearly thirty years, sir, I have been acquainted with this constitution ; and
have never, until last year, heard a lisp of complaint that this power was un-
wisely deposited, or unjustly executed. It is true that during the late war,
there were some who contended that the governor, being the commander in

chief of the militia, ought to be chosen by those who elected the most numerous
branch of the legislature. I am well aware tliat appeals have been made to

the pride of the soldier, and he has been significantly asked, if he did not think

be ought to vote for his commander in cliief—for the man to whose guidance
he is subjected, and to whose skill and courage are committed his comfort in

camp, and his life in the field of battle ; and I may also admit, that individuals

have been interrogated whether tliey did not wish to vote for or against our pre-

sent chief magistrate ; and in all these cases tlie answer has been, O, ijes. But
pursue the inquiry—put the question, " do you claim the right of electing- (he

senate ?" to an honest and discreet man, not being a freeholder, and he would
answer, " JVo. Give me a voice in electing the most numerous branch of the

legislature, and I am content."

All men, rich and poor, have tlie same personal riglitsof life and liberty, and
it is therefore just that they should all, in these respects, be placed upon an
equality ; but some, in addition to these rights, possess propert}', which not
only ministers to their own gratification, but, in numberless ways, more or

less direct, contributes to the well being of their poorer neiglibours, and nour-

ishes the whole community ; these men, therefore, have a greater stake in so-

ciety, than I have, and it is but just tliat their influence should be more extend-

ed ; they may vole for one branch of the legislature, and I will vote with them
for the other, and for my commander in chief—it is a shield broad as my wants-^
a rampart strong enough to shelter me."

Mr. Chairman, we are here convened to amend our constitution, not to cic-

stray it ; and gentlemen are bound to show the part which they ask us to amend,
to be really defective ; and I call on gentlemen for an exposition of the evils

which we have experienced from that provision, wliich commits the power of
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clcctinf^ the senate to those wlio arc, tliank God, in this favoured land, the

real, leg'itimate lords of the soil.

The gentleman from New-York, (Mr. RadclilT,) has contended that, by na-
ture, all were endowed with the right of suffrage ; and he calls upon us to show
that universal suffrage would be dangerous to the best interests of the state.

Sir, the burden of proof rests upon the gentleman himself, not on us ; the con-
stitution on this occasion, holds the negative ; and I call upon him to point out
the danger to be apprehended from the exercise of this elective power by the
yeomanry of the country. Have the freeholders exercised it tyrannically .''

Let their wide liberality—their expanded charities—give the answer.
We are called upon to confer this power on those who may exercise it dis-

creetly. Do the freeholders wish to participate with those who merely do no
hurt ? C'ui bono ? For what end introduce them ? If they vote with the free-

holders, they are not wanted ; if they vote againsl them, their power will be in-

jurious to freeliold rights. And who are these people who are to aid the free-

holders in electing their senate ? On this subject, sir, I know I am liable to be
nhsrepiescntcd, and have already been so by anticipation, by those who have
" the people" ever on their tongues, but who, I fear, have seldom carried them
much h:)wer. Who are they who will protect the landed interest of this state,

better than its owners ; or better determine when a direct tax is necessary and
proper to be imposed on their farms ; and better judges what laws are calculated
to advance the agricultural interests of the state ? Sir, they are the ring streak-
ed and speckled population of our large towns and cities, comprising people of
every kindred and tongue. They bring with them the habits, vices, political

creeds, and nationalities of every section of the globe ; they have fled from op-
pression, if 30U please, and have habitually regarded sovereignty and tyranny
as identified ; they are men, whose wants, if not whose vices, have sent them
from other states and countries, to seek bread b)' service, if not by plunder

;

whose means and habits, whose best kind of ambition, and only sort of indus-
try, all forbid their purchasing- in the country and tilling the soil. Would the
state be better governed—would the landed interest be better protected, bv the
suffrages of such men, than by the ballots of freclioldcrs ? Mi: Jefferson has
said, sir, that great cities were upon the bodj' politic great sores. In mention-
ing the name of this illustrious statesman with commeneiation, I am aware that
I may fall under the lashof tlie honourable gentleman from Richmond, for most
certainl}' I have never been an admirer of the gun-boat system. But, however
that may be, his old adherents and universal admirers, cannot object to his au-
thority, because he may be cited by one, who has notassented to all his views

;

and adopting his sentiment as already expressed, I would not, ccrtainlv I would
not, if I could prevent it, carry, by absorption, the contents of those sores
through the whole political body. These cities are filled with men too rich, or
too poor to fraternize with the yeomen of the country ; and I warn my fello-,v

freeholders of tlie dangers whicli must attend the surrender of this most in-
estimable of privileges— this attribute of sovereignty. On whom do the burthens
of government fall, in peace and in war ? On you. Your freeholds cannot es-
cape taxation—they cannot elude the vigilance of the assessor, and though en-
cumbered to their whole value, they must pay on their entire amount. When
danger threatens, to whom must you look for support? Is your militia called
for, he who has no interest in your soil, swings his pack, and is away, leaving
the farmer and the farmer's son, to abide the draft, and defend the life, liberty^i

and property of themselves and the community. They are identified with the
interest of the state. I would to heaven, the entire mass of the freeholders of
this state were here present, to decide upon this all-important question—to de-
termine whether they would wantonly cast away this saving power—this long--

enjoyed attribute of sovereignty, granted to them, at first, by the wliole popu-
lation, and which would constitute the richest inheritance they could transmit
to posterity. Among the blessings which a moderate portion of property con-
fers, the right of suffrage is conspicuous ; and the attainment of tliis right,
holds out a strong inducement to that industry and economy, which are the
life of society. If you bestow on the idle and profligate, the privileges whicii
should be purchased only by industry, frugality, and character, will they ever
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be atthetroubJe and pains to earn those privileg'es? No, sir; and the prodi-
gal waste of this invaluable privilege—this attribute of sovereignty—like in-
discriminate and misguided charity, will multiply tlie evils which it professes to
remedy. Give the people, to the extent contended for, one department of the
government, as a means of security from possible oppression ; but preserve, I

conjure you, to the faithful citizen, as his best recompense—as the richest gem
he can hoard—and as the sheet-anchor of the republic, the freehold right of suf-

frag-e for the senate. If the time shall ever come, when the poverty shall be
arrayed in hostility against the wealth of the state ; when tlie needy shall be
excited to ask for a division of your property, as they now ask for the right of
governing it, I would then have a senate composed of men, each selected from
a district where he sliould be known, by the yeomanry of the country—by the
men wlio, if I may venture upon the exquisite figure of the eloquent gentle-
man from Dutchess, " wake their own ploughs with the dawn, and rouse their
harrous with the lark."

But we arc told this distinction is odious, aristocratic, and perpetuating a
privileged order. Has it come to this ? Does the possession of a small farm,
or a modest house and lot in town, render the owner odious in the eyes of the
people? Who ever before heard of a privileged order of all the freeholders of
tiie state—of an aristocracy of two-thirds of the whole body of tlie people—of
250 dollar aristocrats ? The idea admits not of a serious refutation.
One argument which has been pressed upon this committee, I confess I

never expected to hear in this hall ; it is, that " the people demand this right ;"

that is to say, in point of fact, those who will not exercise their faculties and in-

dustry so as to make themselves owners of a real estate of ^250 dollars, de-
/fiand that yoa surrender to them rights which are now, and have been for
more than forty years, attached to freeholds. Sir, if it be just and safe to con-
fer this right, it should be bestowed gratuitously ; nothing should be yielded to

this menacing demand. If this demand were presented in a dilferent shape—if

you were called upon to bestow so much of your freeholds upon these unquali-
iied demandants as would enable them to vote against you, would you advo-
<jatc that claim—would you yield to it I I know, sir, that one honourable gen-
JJcman lias pointed out the blessings which would flow from yielding tliis boon
(.0 our brethren in distress. He has witnessed the exultation of the patriot La
Fayette, in the victory of republicanism over his own property. The honourable
i^entlcman was taken, by the noble marquis, to the terrace of the splendid cha-
teau of Le Grange. Before him, as far as the ej^e could stretch, lay the rich do-
main. " But yesterday," exclaimed the imperial republican, " but yesterday
this vast territory was my property : it was dotted with cottages filled with my
vassals : Mark the blessings oila grunde revolution ; those who were then hew-
^>rs of wood and drawers of water, the vassals of my estate, arc now the legiti-

mate sovereigns of republican France—the lords of their own soil." How long,
.Air. Chairman, if we yield lo this demand, will it be, in all human probability,

befoi'e those, who now modestly ask no more than a right to govern our proper-
ty—they having none themselves to engross their attention, or require their

care—will appear armed with tlie elective power of the state, to consummate to

lis, the rich blessings conferred on the vassals of Le Grang-e by the French
revolution ? If this surrender be now made, how long before a demand of tlie

property itself may be expected ? Never, Mr. Cliairman, never, till now, have
I understood that our dearest rights were at the disposal of those who mig-ht

think proper to demand tiiem. Really, sir, after the inventive ingenuity and re-

source which the honourable gentleman has so admirably displayed, in connect-
ing with this discussion the marquis La Fayette, and the vassals of Le Grange,
he could not, I think, liave been in earnest, on a late occasion, when he declar-

rd " that the territory of debate had been trodden to a waste, that the garden
>of fancy was desolate, and that not a flower could be culled within its exten-
sive borders." Who shall prescribe limits to the immortal mind? Who shall

designate bounds to the imagination of man, when ciiallenged to exertion ?

Not only did the honourable gentleman on my left, with infinite felicity ofcon-
<:eption, confute tlie complaint which fell from his tongue, when lie rose; but.

iinothcr hoEourabJe gentleman en my riglit (Mr. Ducr) has furnished another
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splendid example of the ever-spring-ing vigour and versatility of the soul. He
has showed us fancy personified, assuming' the njasculine, ri>e from this hall,

pass the ocean with a stride, place one foot upon the Alps, and the otlier iipoti

llie Andes, and there, raising his giant form, and winding' the bow-girt clouds

around his head, shake his misty curls, and airy garland, in awful majesty.

But, sir, I am admonislied that the hour of adjournment has arrived, and I

must return from these wanderings. I will not trespass farther on tlie patience

of the committee, which has been so kindly bestowed. I am sensible that the

subject is fai-, very far from being exhausted ; and many topics which I had in-

tended to enlarge upon, I have not touched. I would have adverted to the

practice of other states, and the great body of American constitutional law ; I

would have spoken of the character of our eastern brethren, as connected with

their constitutions of government, and the subject of this debate, and would

have endeavoured to show into what errors some gentlemen had run, by adopt-

ing' their precedents literally without considering the difference between them
and us, in the several circumstances of extent of territory, population, man-
ners, and character : but the time will not permit. In conclusion, I can only

exhort the people, in their majestj', to assert and defend the rights of property.

The amendment will restore to the constitution a principle which has excited

the admiration of the wise and prudent of every state, and which, if once aban-

doned, is lost for ever. We come not here to yield to public clamour, by what-
ever persons, and for whatever purpose it may have been raised. Ifwe preserve

the principle contained in the amendment, property will have its just weight in

your government. Those checks and balances, wisely devised by the patriot

sages who formed our constitution ; those checks and balances, which the ex-
perience of nearly half a century has sanctified to the preservation of pure and
undefiled liberty, and without which a well organized government cannot ex-

ist, will be perpetuated, and tlic rich inheritance of a stable and free govern-
ment, received from our fathers, will be transmitted with increasing affection

and reverence, as I confidently hope, to the latest posterity.

The committee of the whole then rose and reported progress, and the Conveo-
tioa adjourned.

TUESDAY, SEPTEMBER 25, 1821.

The Convention assembled at 9 o'clock. After prayer by the Rev. Mr.
Mayek, the minutes ofyesterday were read and approved.

THE ELECTIVE FRANCHISE.
On motion of Mr. N. Sanford the Convention resolved itself into a com-

mittee of the whole on the unfinished business of ^^esterday—Mr. N. Williams
in the chair.

Mr. Van Buren, said he was opposed to the amendment under considera-
tion, offered by the gentleman from Albany, (Chief Justice Spencer ;) and he
would beg the indulgence of the committee, for a short time, while he should
attempt to explain the reasons, which, in his opinion, required its rejection.

The extreme importance which the honourable mover had attached to the sub-
ject, and the sombre and frightful picture which had been drawn by his col-

league, (the Chancellor) of the alarming consequences, which would result from
the adoption of a course, different from the one recommended, rendered it a
duty, which those, who entertained a contrary opinion, owed to themselves and
their constituents, to explain the motives which governed them. If a stranger
had heard the discussions on this subject, and had been unacquainted with the
character of our people, and the character and standing of those, who find it

their duty to oppose this measure, he might well have supposed, that we were
on the point of prostrating with lawless violence, one of the fairest and firm-
est pillars of the government, and of introducing into the sanctuary of the con-
stitution, a mob or a rabble, violent and disorganizing, as were the Jacobins of
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France; and fuiioii-s and visionary as the radicals of England, arc, !)v somo
gentlemen, supposed to be. The honourable gentleman from Albany (the
Chancellor,) tells us, that if we send the constitution to the people, v/ithout the
provision, contemplated by the proposition now under consideration, it will

meet with the scorn of the wise, and be hailed with exultation by the vicious

and the profligate. lie entertained, he said, a high personal respect for the
mover of this amendment, and also for his learned colleague, who had so elo-

quently and pathetically described to them the many evils and miseries which
its rejection would occasion ; he declared his entire conviction of his sincerity

in what he had uttered, his simplicity of character, he had himself so feelingly

described, his known candour and purity of character would forbid any one
to doubt, that he spoke the sentiments of his heart. But believing as he did,

that those fears and apprehensions were wholly without foundation, it could
not be expected, that he would sufFcr them to govern his conduct.

Permit me to ask, (said Mr. Van Buren) where are the wise men lobe found,

who it is supposed would pass a censure so severe on our conduct ? Did the
honourable gentleman allude to the wise men of the cast—Throughout their

dominions, not a constitution is to be found, containing, in form or substance,

the provision contemplated by tlie amendment. Did he allude to their descend-
ants in the west ? In Ohio, and partially in Illinois and in Indiana? TJieir con-
stitutions were in this particular as ours would be, if this amendment was
adopted. Did he allude to those of the south ? In none of their constitutions,

nor in those of any state in tlie union (except North-Carolina) was such a pro-

vision as that proposed bj' the amendment to be found. In the constitution of

the Union, too, which has been in operation long enougli to test the correctness

and soundness of its principles, there was no excessive freehold representation.

That constitution was now the boast and pride of the American people, and
the admiration of the world. He presumed there was not an individual in that

committee, who would question the sufficiency of the general government, for

the protection of life, liberty and property. Under this government, and the

several state constitutions, the states had been, and continued to be, rapidly

advancing in public improvements,and the nation was in the full fruition of the

blessings of civil and religious liberty ; ever}' one was sitting quietly and safely

under liis own vine and fig tree, and every one enjoying, without molestation,

iho fruits of his own labour and industr}'.

It could not, tlierefore, fail to strike the mind of every man, that the great

alarm, which had been attempted to be excited upon this subject, was entirely

imaginary—certainly witiiout adequate foundation.—Why, then, he would
a".k, had this ajipeal been made to tlie fears and apprehensions of the committee :

In the gi'avc and portentous deductions, which the honourable gentleman,
v.ho supported the amendment, had drawn from the rejection of the amendment
under consideration, the question raised by it, had been, in a great degree,

disregarded, if not entirely lost sight of. The committee had been entertained

with tlic most frightful conjectures, on subjects, if nut wholly, certainly in a.

great degree, Tinconnected with the object of the amendment. They had been
told of the present bad character, and worse propensities of a great poi'tion of

their present population—the demoralizing effects of great manufacturing esta-

blishments, which might, or might not, hereafter grow up among us, had been
pourtrayed in the darkest colours—the dissolute and abandoned character of

a large portion of the inhabitants of the old cities of Europe, and the probability

of similar degeneracy in this happy land, had been represented in hideous de-

formity—And all the po-.vers of eloquence, and the inventions of imagination,

had been enlisted, to present to our view, a long train of evils, which would
fellow, from extending the right of suffrage to such a description of people.

And all tins had been done, to procure the adoption of the amendment under
consideration. He would now put the question to the sober sense of the com-
mittee, and to the highly respectable and venerable gentlemen, who had
thought proper to press these matters upon them in this stage of the discussion,

with what propriety had this been done ? Did the amendment raise the ques-

tion, whether any, and what amount oC propa^ti/ should be a requisite qualifica-

tion for a voter ? Whether contributions to the public for the protection of
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property, in the sliape of taxes shall be required ? or whether pcrf^ortal servi-

ces, eitlier in the public defence, or for public improvements, should be deem-

ed suflicient ? These, he said, were questions brought into view by the report

of the select committee, and on which, they would hereafter have to act, but

they were not now under discussion. Wlien they would come belbrc them*

then would the past, the present, and probable future character of the popula-

tion of this state, be proper subjects tor consideration.

From data, to be obtained uithe comptroller's office, it might with safety be

stated, that the personal property in tlie state, which was the subject of taxation,

amounted to about one hundred and fil'ty million of dollars; and that the real

estate was valued at two hundred and lifty-six millions. The true question,

then, presented to the committee by this amendment, was, wli/3ther this one

hundred and fifty millions of personal property, which annually contributed to

defray the public burdens, and to promote public improvements; and whicli

was not now directly represented in any branch, should be wholly excluded

from representation in one branch of the legislature ; and that the one possessed

of most power, and by far the most important of the two. But this was not all.

By the census of 1814, it appeared, that of 163,000 electors in this state, up-

wards of 75,000 were freeholders, under g250, and all of them householders,

who may possess any amount of personal property—men who have wives and

children to protect and support ; and who have every thing but the mere dust

on which they trod to bind them to the country. And the question was,

whether, in addition to those who might, by this Convention, be clothed with

the right of suffrage, this class of men, composed of mechanics, professional men,

and small landholders, and constituting tlie bone, pitii, and muscle of the popu-

lation of the state, should be excluded entirely from all representation in that

branch of the legislature which had equal power to originate all bills, and a

complete negative upon the passage of all laws ; from which, under the present

constitution, proceeded the poMcr tliat had the bcstowment of all offices, civil

and military in the state : and above all, which, in the language of an honour-

able member from Albany, as a court of dernier resort, was entrusted witb the

life, liberty, and property, of every one of our citizens. This, said he, is, in

sober truth, the question under discussion ; and it would seem to him to be only

necessary, that it should be fairly slated, and correctly understood, to secure

its rejection. This was the grievance, under which so great a portion of tlie

people of this state had hitherto laboured. It was to relieve them from this

injustice, and this oppression, that the Convention had been called ; and it was,

and always had been, a matter of astonishment to him, that a reformation ia

this particular had been so long delayed.

There were two words, continued" Mr. V. B., which had come into comnwn
use with our revolutionary struggle ; words which contained an abridgment

of our political rights ; words which, at that day, had a talismanic effect ; which

led our fathers from the bosoms of tlieir families to the tented field ; which, for

seven long years of toil and suffering, had kept them to their arms ; and which

finally conducted them to a glorious triumph. They were " taxation an'd

KEPRESE.NTATioN ;" nor did they lose tlieir influence with the close of that

struggle. They were never heard in our halls of legislation, without bringing-

to our recollections the consecrated feelings of those who won our liberties, or

without reminding us of every thing that was sacred in principle.

It was, said he, but yesterday, that they afforded the strongest evidence of

tlieir continued hold upon our feelings and our judgments, by the triumph they

effected, over the strongest aversions and prejudices of our nature—on the

question of continuing the right of suffrage to the poor, degraded blacks. Ap-

ply, said he, for a moment, the principles they inculcate to the question under

consideration, and let its merits be thereby tested. Are those of your citizens

represented, whose voices are never heard in your senate? Are these citizens

in any degree represented or heard, in the formation of your courts ot justice,

from the highest to the lowest ? Was, then, representation in one branch of the

legislature, which by itself can do nothing—which, instead of securing to them

the blessings of legislation, only enables them to prevent it as an evil, any thing

more than a shadow ? Was it not cniphaticallv " keeping the word of promise

33
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to the ear, and breaking it to the hope ? Was it not even less than the virfuai

representation^ with which our fathers were attempted to be appeased by their

oppressors? It was even so ; and if so, could they, as long as tiiis distinctioD-

was retained, hold up their heads, and, without blushing-, pretend to be the ad-
vocates for that special canon of political rig-hts, that taxation and representa-
tion were, and ever should be, indissoluble ? He thought not.

In whose name, and for whose benefit, he inquired, were they called upoa
to disappoint the just expectations of their constituents, and to persevere in

what he could not but reg-ard as a violation of principle? It was in the name,
and for the security of ^farmers,'* that they were called upon to adopt this mea-
sure. This, he said, was, indeed, acting in an imposing- name ; and tiiey who
used it, knew full well that it was so. It was, continued Mr. V. B., the boast,

the pride, and the security of this nation, that she had in her bosom a body of
men wlio, for sobriety, integritj', industry, and patriotism, were unequalled by
the cultivators of the earth in any part of the known world ; nay, more, to com-
pare them with men ot similar pursuits in other countries, was to degrade them.
And woeful must bo our degenei-acy, before any thing-, which miglit be sup-

posed to atTect the iuterests of the farmers of this country, could be listened to

with indiflcrence by those who g-overncd us.

He could not, he said, yield to any man in respect for this invaluable class of
our citizens, nor in zeal fur tlieir support : Bat how did this matter stand ? en-
quired Mr. V. B. Was the allegation that they were violatinrj the wishes, and
tampering with the security of the fanners, founded in fact, or was it merely
colourable ? Who, he asked, had hitherto constituted a majority of the votei-s^

of the state? The farmers—who had called for, and insisted upon the Con-
vention. Farmers andfreeholders ! Who passed the law admitting those, who-
were not electors, to a free participation in the decision of the question of Con-
vention or J\'o Convention, and also in the choice of delegates to that body. A
legislature, a majority of whom were farmers, and probal>ly every one of them
freeholders, of the value of two hundred and fifty dollars and upwards ! The
farmers of this state had, he said, by an overwhelming majority, admitted thoso

who were not freeholders, to a full participation with themselves in every stage

of this great effort to amend our constitution, and to ameliorate the condition of

the people : Could he, then, ought he to be told, that they would be disappoint-

ed in their expectations, when they found that by the provisions of the consti-

tution as amended, a great proportion of their fellow citizens were enfranchised,

and released, from fetters which they themselves had done all in their power to

loosen ? He did not believe it. Again, enquired Mr. V. B. Who are we, that

have been chosen to perform this great, and he could not but think, good work r

A great majority of us are practical farmers ; all freeholders, and of no small

amounts. Were they their own Avorst enemies ? Could they be suspected of a

want of fidelity to the fi-eehold interest ? No ! The farmers had looked for Sud-

an event ; they earnestly desired it. Whatever ravages the possession of pow-
er might have made in tiie breasts of others, they at least had shewn that they
could ' feel power witiiout forgetting right.' If anj' thing, (said Mr. Van Bu-
ren,) could render this invaluable class of men dearer and more estimable thaij

they were, it was this magnanimous sacrifice which they had made on the altar

of principle, by consenting to admit those of their fellow citizens, who, though
not so highly favoured as themselves by fortune, had still enough to bind tliem

to their country, to an equal participation in the blessings of a free government.
Thus, Mr. V. B. said he understood their wishes, and he would govern himself

accordingly ; having the consolation to know, that if he should have misunder-

stood them, they would liave the power of rescuing themselves, from the effects

of such misapprehension, by rejecting the amendments, which* should be pro-

posed for tlieir adoption.

But let us, said he, consider this subject in another and different point of

view ; it was their duty, and he had no doubt it was their wish, to satisfy all, s»

that their proceedings might meet with the approbation of the whole communi-
ty ; it was his desire to respect ttie wislics and consult the interest of all ; he
would not hamper the rich nor tread upon tlie poor, but would respect each
alike. He wuuld> he said^ sub:nit a iarv considerations to the men of propertyy
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wlio tliink this provision necessary for its security, and in doin^ so, he wonkl
speak of property in general, dropping' the important distinction made by the

amendment offered between real and personal estate. Admitting;, for the sake
of argument, that the distinction was just, and wise, and necessary, for the se-

curity of property, was the object elfected by the present regulation ? He
thought not; property was not now represented in the senate on tlie extent it

was erroneously supposed to be. To represent individual property, it would be
necessary that each individual should have a number of votes in some degree
at least, in proportion to the amount of his property ; this was the manner in

which property was represented, in various corporations and in monied institu-

tions. Suppose in any such institution one man had one hundred shares, ano-

ther, one share, could j'ou gravely tell the man who held one hundred shares,

that his property was represented in the direction, if their votes were equal.

To say that because a man worth millions, as is the case of one in this commit-
tee, has one vote, and another citizen worth only two hundred and fifty dollars

in real estate, has one vote for senators, that therefore their property is equally

represented in the senate, is, to say the least, speaking very incorrectly ; it is

literally substituting a shadow for a realit}^ ; and though the case he had stated

by way of illustration, would not be a common one, still the disparitj* which
pervaded the whole community, was sufficiently great to render his argument
correct.

If to this it was answered, as it had been by the gentleman from Albany,
(Mr. -Van Vechten) that the amount was not material ; that the idea of their

representing freeholders %vould be sufficient ; his reply was, that this purpose
was already effected by the constitution as it stands. It now provides that the

senators shall be freeholders ; and that part of the constitution it was not pro-

posed to alter. There was no objection to fixing the amount of the freehold

required in the elected, and to place it on a respectable, birt not extravagant
footing. If, therefore, an ideal representation of property was of any value,

that object was fully obtained without the amendment. But the preservation

of individual property, is not the great object o£ having it represented in the
senate.

When the people of this state shall have so far degenerated ; when the prin-

ciples of order or of good government which now characterize our people, and
afford security to our institutions, shall have so far given way to those of anar-
chy and violence, as to lead to an attack on private property, or an agrarian
law ; to which allusion had been made by the gentleman from Albany, (Mr.
Kent) ; or by an attempt to throw all the public burthens on anj' particular

class of men ; then all constitutional provisions will be idle and unavailing, be-
cause they will have lost all their force and influence. In answer to the appre-
hension so frequently expressed, that unless this amendment prevails, there is

nothing to prevent all the taxes being laid on the real estate, it is only necessary
to state, that there is no more in the constitution of the United States, than there
will be in ours, if the amendment fails, to prevent all the revenues of the unipn
from being raised by direct taxation. And was such a fear ever entertained for

the general government ? How is it possible for gentlemen to suppose, that in

a constitutional regulation, under which all the states are enjoying the most
ample security for property, an individual state would be exposed to danger ?

It is only (said Mr. V. B.) to protect property against property, that a provi-

fiion in the constitution, basing the representation on property, is, or ought to

be, desired in one branch of the government. It is when improvements are
contemplated at the public expense, and when for those and for other objects,

new impositions are to be put upon property, then it is that the interest of dif-

ferent sections of the state come in contact—and then it is that their respec-
tive weight in the legislature, becomes important to them. As for instance,

the question of the canal, although the west, the north, and the south might
unite in favour of that improvement, and its support by taxation, if that should
<;ver become necessary, the middle and north western parts of the state might
not feel that interest, and contemplate that advantage from the measure, as to

induce them to consent to be taxed for its support or creation. Again—if it

^ould be proposed to relieve the state from burthens, by calling in the public
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dues ; in that case, that part of your state from whicli they are due, would liaye
an interest in the question dillerent from the others; in tlie imposition, increase
or decrease of duties on salt, for instance, the effect would be the same ; indeed,
ill all improvements at the public expense, the advantag-e must, more or less,

be equal, wliile the monies to make them, are raised from tlie people at larg-e.

On such occasions the representation which the different sections of the state
have, in proportion to the taxes they pay, may become material. To give to

propertj' its relative weight ia such cases, in Massachusetts, where this subject
has been examined and discussed with a degree of wisdom and research highlv
honourable to the character of tlie state, they have thought it wise to apportion
their representation in the senate on the basis of the assessment list. Is this

representation enjoyed in any reasonable sense, under the existing constitution ?

Let facts decide.

By the assessment lists in the comptroller's office, it appears that the soutliern
district pays taxes on 0}ie hundred and thirteen jniliions r^ dollars—the western
^^ .fifiufi^'^ millions only—and yet the latter has nine senators, and the former
only si.c ; and after the next apportionment the disproportion will be still great-
er. Again—the western district, he said, paid one fifth more tax than the mid-
<ile, which pays only forty-five millions, and yet their representation in tlie sen-
ate was equal. Again—the eastern and middle districts possessed only one
third of the wealth, and about three-sevenths of the population of the state, and
they elect a majority of the senators. And, to conclude, the city of New-York
aloue,pay3 taxes on sixty-nine millions ofdollars,he\ng twenty-seven millions more
than the whole eastern district

—

twenty-four millions more than the m.iddle dis-

trict, a.ndfou7-teen millions more than the western district, and the western dis-

trict sends nine senators—the middle nine, and the eastern eight, and the city
of New-York one.

Tlie representation, then, of property in the senate, under the existing con-
stitution, was, he said, as it respected individual estates, whoU}' delusive, and as
it respected the interest of property in the different sections of the state so fla-

grantly unequal as to destroy practical advantage to property from a represen-
tation of it, and not only so, but made it infinitely worse than ifproperty was not
professed to be represented at all.

Under the present constitution, as it now stands, said Mr. V. B. thatin equal-
ity must and would continue ; and he would ask, whether it was desirable to re-
tain this distinction as it now existed, and whether it was productive of one so-

litary advantage ? He thought not, and so he believed all reflecting men on ex-
amination, would likewise think. If it was not advisable to retain it, the next
enquiry was, could it be altered ? could the Massachusetts system be adopted :'

He would, he said, put it to the understandings of gentlemen, to say, whether,
in view of public opinion as they knew it to be, and with a consciousness of the
controling and omnipotent influence, which public opinion had, and justly had,

in a country and government like ours, they supposed that the system could be;

improved.

I am convinced many reflecting men will say no ; must say no ; there is no
room for misunderstanding. Even in Massacliusetls, where lids now forms a
jiart of their constitution, a re-apportioument of their senate was deemed ne-

cessar}', and adopted by their Convention, and rejected b}- the people, by an
overwhelming majority, while the abolition of the property qualification for

the elector had met with their cordial support. It was rejected, because al-

though the Convention were in favour of tliat system of apportionment, tlu^

people were opposed to it, and were determined that nothing farther should he
done under it. If. then, in Massachusetts, where the regulation already ex-
ists, it cannot be much longer sustained, no sensible man would deceive him-
self with the hope that it could be adopted here now, nor ought it to be adopted
by us, if it were practicable, for reasons not now necessary to give.

And what, he enquired had been its practical effects? had they been such
as to afford any additional security to ))ropcrty ? had the members of the se-

nate, for years past, been more respectable for talents or integrity? had they
shewn a greater regard for property ? had tlicy been more vigilant in guard-
ing the public treasury than tlie assembly ?
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The senate, he said, was the only Icf^islative body in whicli lie had ever had

llie honour of a scat ; and he had been tliere from a very early age—almost all

Lis political connexions had been witli that body—his earliest political recol-

lections were associated with its proceedings, and he had had, in some of it^

proceedings, as much cause for individual gratification as could well, under the

same circumstances, fall to the lot of any man ; notwithstanding which, and
al!3u the strong partiality he had always felt for that body, he could not say,

that in the many years he was tlicre, tiie sentiment ever occurred to him, that

such was the case. On the contrary, a regard to truth constrained him to say,

that every tlnng, which regarded the imposition of public burdens, and the dis-

position of public property, were more closely looked into, and more severely

scrutinized by the assfinbly than the senate. The sense of immediate respon-

sibility to the people, produced more eti'ect on the asseinbly, than the conside-

ration, that thev represented those, who were supposed principally to bear the

huidens, did in the senate; and such, he coascicntiously believed, would al-

v,ays be the case, He asked the members of the committee, whether they

believed, tliat there had been a moment for the last forty years, when a propo-

sition in the assembly to make an unjust distinction between real and personal

property, in the imposition of public burdens, would not have been hooted out

of that body, if any one had been found mad enough to have dared its intro-

finction ? Why, then, he asked, alarm ourselves by fears for the future, which
1lie experience of the past had demonstrated to be erroneous ? Why disregard

the admonitions of experience, to pursue the dubious path of speculation and
theory.

lie had no doubt but the honourable gentlemen wlio had spoken in favour

of the amendment, had sutTered from the fearful forebodings which they had ex-

iircssed. That ever to be revered band of patriots who made our constitution,

entertained them also, and therefore they engrafted in it the clause" which is

now contended for. But a full and perfect experience had proved the fallacy

of their speculations, and they were now called upon again to adopt the explo-

ded notion ; and on that ground, to disfranchise, if not a majority, nearly a
inoiety, of our citizens. He said he was an unbeliever in the speculations and
mere theories on the subject of government, of the best and nisest men, when
unsupported by, and especially wlien opposed to, experience. He believed with a

sensible and elegant modern writer, " That constitutions are the v/ork of time,

not the invention of ingenuity; and that to frame a complete system of go-

vernment, depending on habits of reverence and experience, was an attempt
as absurd as to build a tree, or manufacture an opinion."

All our observation, he said, united to justify this assertion—when they look-

f J at the proceedings of the Convention which adopted the constitution of the

{ nited States, the}- could not fail to be struck by the extravagance, and, as ex-
perience had proved, the futility of the fears and hopes that were entertained
and expressed, from the different provisions of that constitution, by the mem-
bers. The venerable and enlightened Franklin, had no hope if the president
bad the qualified negative, that it would be possible to keep him honest ; that

tlie extensive power of objecting to laws, would inevitably lead to the bestow-
iTicnt of doucers to prevent the exercise of the power; and many, very many
of the members, believed that the general government, framed as it was, would,
in a few years, prostrate the state governments. While, on the other hand,
xhe lamented Hamilton, Mr. Madison, and others, distressed themselves with
the apprehension, that unless they could infuse more vigour into the constitu-
tion they were about to adopt, the work of their bands could not be expected
to survive its framers. Experience, the only unerring touchstone, had proved
llie fallacj' of all those speculations, as it had also those of the framers of our
state constitution, in the particular now under consideration; and havin"- her
records before them, he was for being governed by them.

But, continued Mr. Van Buren, we are told that the reason why tlio senators
have not been more respectable, has been owing to the mode of their election,

and that, if the districts are reduced in size, the representation will be improv-
ed. This, he considered, in every view of the matter, incorrect. Some gen-
tlemen had insinuated that they had heretofoi-e been nominated in Albany, la
this he presumed they were not sincere, and if they were, he could see no rea-
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son why ihat conld not as well be done for the counties as for a large district.

He should suppose it would he less difficult to manage the Convention of a sin-

gle county, than tliat of a wliole district. But further, the senators are now as

much nominated by the counties as they then would be.

How would they be chosen if confined to the counties ? Meetings of the re-

spective parties, w hich now, and always will exist, would be held ; and at such

county meetings the candidates for senators would be nominated. As the dis-

tricts now are, the candidates, in some cases, are nominated at district Con-

ventions. The delegates to these conventions, are chosen at county meetings,

and instructed who to nominate from the respective counties, and the instances

were rare in which such instructions were disregarded. The mode of their

nomination, therefore, would be in effect the same.

But was it not probable, said he, that the increase of the senatorial districts

to the number of senators, as intended by the mover of tlie amendment, would

lessen the respectability of the selections. Parties would always exist, and

they would always consult their interest in the selection of candidates for pub-

lic "places. Their first and chief object was success: to ensure that, they

would, when in large districts, select a man whose standing and talents were

such as to render it probable that his name would be acceptable in remote

parts of the district, whilst if the election was confined to a small district, they

might be induced to reward a favourite for mere party services, when confident

that there would be no danger in the attempt.

But this was not the only point of view in which the notion of small districts

would interfere v/ith tiie arguments in support of the amendment under consi-

deration. One which had been urged by the honourable mover, and one which

was entitled, perhaps, to most consideration, was the propriety, if not necessity,

of making the two branches of the legislature, as different in their creation and

organization as is practicable, to ensure the advantages to be derived from hav-

ing two branches. In this point of viesv, the circumstance of representing dif-

ferent counties and territories was of no mean value. Members of the assem-

bly were not unfrcquently mucliconcerned in the advancement of the local inter-

ests of their respective counties. And in all such cases, if they and the sena-

tor"3 represent the sarTie men; their feelings and influence in regard to every

matter relating to their respective counties, would be the same. But if not

—

if the senator was t!ie representative of a district composed of a number of

counties, he would fee! his responsibility encreasod in proportion to the exten-

sion of his trust : and he would act upon, and as far as was practicable, recon-

cile the clashing views of tlie members from the different counties in his district.

The expectation, tlicrefore, that the senate would be improved by any thing

lo be done on the score of districts, was, he thought, without foundation ; and

the question under consideration, should be tested under a conviction that the

provision contended for, v,ouId, for the future, produce as much effect as it had

for the past, and no more.

If, then, it was true tliat the present representation of property in the senate

was ideal, and purely ideal, did not, continued Mr. V. B. sound policy dictate

an abandonment of it, by the possessors of property ? He tliocght it did
;
he

thought so because he held it to be at all times, and under all circumstances,

and for all interests, unwise to struggle against the wishes of any portion of the

people—to subject yourselves to a wanton exposure to public prejudice, to

struggle for an object, which, if attained, was of no avail. lie thought so, bc-

canise the retaining of this qualification in the present state of public opinion,

would have a tendency to excite jealousy in the minds of those wlio had no

freehold property, andbccause more mischief was to be apprehended from that

source thau any other, it was calculated to excite tliat prejudice because not

requiring sufficient to eflect the object in view, it, in the language of Dr. Frank-

lin, " exhibited liberty in disgiace, by bringing it in competition with accident

and insignificance."

But, said IMr. V. B. we ha%'e koon referred to the opinions of General Ila-

tnilton, as expressed in his writings in favour of the constitution of the United

States, as supporting this amendment. He should not detain the committee by

addiujrany tiding to what had been said of his ^reat wovth. and splendid tolon1.«
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He would omit it, because he could not add to the encomiums which had been

delivered on this floor, on his life and character. The tribute to departed worth

had been justly paid by the honourable g'entlemen from Albany and Orange,
(Messrs. Spencer and Duer.) Uut there was nothing in the Federalist to sup-

port the amendment :—Without troubling the committee by reading the num-
ber which liad been referred to, it would be sufficient for him to say, that it

could not be supposed, tliat the distinguished men who had done a lasting bene-

fit to their country, and had earned for themselves the highest honours, by the

work in question, could liave urged the propriety, of a property representation,

in one branch of the legislature, in favour of a constitution, which contained no
such provision. They had not done so.

We were, said Mr. V. B. next referred by the honourable mover of the

amendment, to the opinion of Mr. Jetferson, as expressed in his Notes on Virgi-

nia. In making that reference, the honourable gentleman had done himself

credit ; and had rendered but justice to the merits of the distinguished indivi-

dual, whose opinion he had souglit to enlist on bis side. He had truly said,

that now, when the strong party feeling which attended the public measures ia

which Mr. Jeiferson was an actor, had in some degree subsided, most men
united in the acknowledgment of his deserts. That sentiment, however, it ap-

peared, was not general, since the gentleman from Columbia (Mr. E. Williams)

distinctly avows, the retention of bis old prejudices. Whilst that gentleman
was trumpet-tongued, in denouncing the impropriety of indulgence, in party
feelings by others, he had given them the strongest reason to believe, that his

own were immortal ; that they bad not only survived the "era of good feel-

ing" through which we had passed, but were likely to continue. But that not-

withstanding, he still thought of Mr. Jefferson, as he always had done, he would
condescend to use him for the occasion. Sir, said Mr. V. B. it is grating to one's

feelings, to hear a man, who has done his country the greatest service, and
who at this moment occupies more space in the public mind, than any other
private citizen in the world, thus spoken of. But no more of this.

i\tr. Jeflerson did complain, in 1781, of the constitution of Virginia, because
the two branches of their legislature were not sufficiently dissimilar, but he
did not point out the mod* in which he thought that object could be best ef-

fected.

In 17C3, when, as he had before stated, a convention was expected in Virgi-

nia, he prepared a form of government to be submitted to the people, in which
he provided the same qualification for both branches, and shewed clearly, either

that his opinion had undergone a change on the subject, or that he supposed the
©bject would be effected by the difference of their term of service, and the dis-

tricts they represented.

The next consideration which had been pressed upon the committee by the
honourable mover of the amendment, was, the apprehension that the persons
employed in the manufactories which now were, or which, in the progress of
iime, might be established amongst us, would be influenced by their employ-
ers. So far as it respected the question before the committee, said Mr. V. B. it

was a sufficient answer to the argument, that if they were so influenced, they
would be enlisted on the same side, which it was the object of the amendment
to promote, on the side of property. If not—if they were independent of the in-

fluence of their employers, they would be safe depositories, of the right. For
no man, surely, would contend that they should be deprived of the right of vot-
ing on account of their poverty, except so far as it might be supposed to impair
their independence, and the consequent purity of the exercise of that invalu-
able right.

The honourable gentleman from Albany, (Mr. Spencer) had next directed
their attention to the borough elections in England, as evidence of the conse-
quences which might be expected from the non-adoption of his amendment.
Mr. V. B. said he could not, in his view of the subject, on the most mature re-
flection, have selected an argument better calculated to prove the amendment
to be unwise and improper, than this one, on which the gentleman mainly re-
lied for its support. What, sir, said he, was the cause of the corruptions which
eoofessedly prevajJ in that portion of the representation in tlie parliaraeat of



2G4 CONVENTION OF

Great Britain ? Was it the lowness of the qualifications of the electors, in

comparison with the residue of the country ? No. In many of the boroughs a
freehold qualification was required ; in most, that they should be burgage hold-

ers ; and in all, that they should be freemen, paying scot and lot. Compare,
8aid iVlr. V. B. these qualifications with those required iu Westminster, and it

will be found that the lowest of the former are equal to the latter. It could

not be necessary for him to say, that if the will of the people prevailed in any
election in England—if patriotism and public spirit was sure to find its appro-

priate reward any where in that country, it was at the Westminster elections.

Tiie qualifications of the electors, therefore, was not the cause, except it was
in some instances where the election was confined to a very few, as for instance,

to the mayor and common council of a borough. But I will tell you, sir, said Mr.
V. B. what is the cause— it is because the representation in question, is a re-

presentation of things, and not of men— it is because that it is attached to terri-

tory, to a village or town, without regard to the population ; as by the amend-
ment under consideration, it is attempted here to be attached to territory, and
to territory only. vSupposo, for a moment, that the principles on which the re-

port of the select committee is based, and which the amendment opposes, should

be applied to the representation in the parliament of Great Britain—that in-

stead of her present representation, it should be apportioned among all their

subjects who contribute to the public burthens? Would you hear any com-
plaints iu that countrj' on the subject of their rotten boroughs ? No, sir; but
on the contrary, that reform in parliament would be at once obtained, for which
the friends of reform in that devoted country have so long contended, and which
they probably never will obtain, except (to use the language of the gentleman
from Albany) at the point of the bayonet. He could not, therefore, but think
that the illustration resorted to, b}' the honourable mover of the amendment,
was most unfortunate to his argument, nor ought he to withhold his thanks for

the suggestion.

There were, continued Mr. V. B. many, vei'y many, considerations, besides

those he had noticed, which could, with propriety and profit, be urged on this

occasion, to shew the impropriety of the amendment. There were several

which it was his intention at first to urge. He had designed too, to notice some
of the remarks which fell from the gentleman from Columbia, ^Mr. Williams,)

but as he was not certain that what lie should say,would produce that state offeel-

ing necessary, on so interesting a subject, he would omit it. The time which he
had already occupied—the very flattering attention with which the committee
had listened to him, an attention demanding and receiving his utmost gratitude,

induced him to forbear from trespassing fui-ther on their patience. The great

importance, therefore, of having various intei'csts, various talents, and men of

various pursuits, in the senate, to secure a due attention to, and a perfect under-

standing of, the various concerns to wliich legislation might be applied in this

state, the origin of the freehold requisition iu England and here, together with

the reasons why that distinction, though proper at the time of the adoption of

onr constitution, had almost entirely ceased to be wise or just : and also the

causes which must inevitably render it in a short time, in our country at least,

very unnecessary and ineffoctual, together with topics like those, he would
leave to the very judicious remarks which had already been made, and to such

as might hereafter be made by others.

If he could possibly believe, added Mr. V. B. that any portion of the cala-

mitous consequences could result from the rejection of the amendment, which
had been so feelingly pourtrayed by tlie honourable gentleman from Albany,

(Mr. Kent,) and for whom he would repeat the acknowledgmentof his respect

and regard, he would be the last man in society who would vote for it. But,

believing, as he conscientiously did, that those fears weve altogether unfound-

ed ; hoping and expecting that tlio happiest results would follow from the abo-

lition of the freehold qualification, and honing too, that caution and circum-

spection would preside over the settlement of the general right of sutfrnge,

which was hereafter to be made, and knowing, besides, that this state, in abo-

lishing the freehold qualifications, would but be uniting- herself in the march of

principle, which had already prevailed in every state of the union, except two
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er three, including' the ro>'aI charter of Rhode-Island, he would cheerfully re-

cord his vote against the amendment.
Mr. Edwards followed in the debate, and spoke at considerable length on

the same side of the question.

Judge Van Ness said, this was a question on which ever3' member should

have the privilege of expressing his sentiments ; and before it was decided, ho
felt it incumbent on him to assign the reasons v/liich would govern his vole.

He should need the indulgence of the committee, as it was many years since

he had attempted to speak in a deliberative assembly; and he felt that he wan
trespassing upon the patience of tlie house, already weary of a protracted

debate.

The gentleman from New-York (Mr. Radcliff) had laid down the general
principles, upon which all questions of this nature must be decided. It is

a right inliercnt in the people, who in a free state constitute the sove-

reign power, to establish such a form of government, as they shall think the best

calculated to secure life, liberty, and property. These are the tl'ree great
objects for which all governments are instituted, and to which all minor con-
siderations should bend. If the security of these primary objects required, that

a class of the community should be excluded from a participation in the alTairs

of government, they had no just grounds of complaint; provided such an ex-
clusion was conducive to the general welfare. It had never been considered a
hardship, that females, minors, foreigners, and convicts, should be excluded
from taking any part in the administration of the government. Public policy
required the discrimination, and it never hod be«n a subject of complaint.
The framers of our present constitution endeavoured to accomplish the three

great objects which had been mentioned : but the people, supposing that in
some respects these ends were not as perfectlj' secured as they might be, had
sent us here to revise the existing constitution, and to make such alterations

as along experience, and the changes in the circumstances and condition of the
state, have rendered necessary.

The committee on the right of suffrage have made their report, by which
they recommend the abolition of the present qualifications of electors ; and the
amendment, now under consideration, is supposed, by some members of this

Convention, to be preferable to the qualification stated in that report. What
was this amendment ? To revive the recollection of the committee, and that
the}' might the better understand the bearing- of his remarks, he would take
the liberty to read it. [Here Mr. V. N. read the amendment oflered by Mr.
Spencer, and dwelt sometime on a comparison between its provisions, and those
of the amendments otfered by Mr. Root, and the report of the select commit-
tee.] He then adverted to the qualifications of voters, as fixed by the present
constitution ; and thought, wo should be fully satisfied that the regulation was
injudicious and imperfect, before we proceeded to make any alteration. We
had lived forty-tour years under the present constitution : and during this long:

period, he did not know that there had been any serious complaints on this sub-
ject. The state continued to flourish, and the people were contented and happy.
There were, however, some defects in the present regulation of the riglit of
suffrage, which the amendment would rectify.

The existing constitution excludes all leaseholders and equitable freeholders.
In relation to the latter, he entertained a different opinion from that which had
been expressed by his colleague, (Mr. Williams,) for it was his opinion, that
those who had been termed equitable freeholders, holding merely under con-
tracts executed by the landholders, were not entitled, as the constitution now
stands, to vote even for members of assembly. So far, then, from restricting'

the right of suffrage, the amendment under consideration would extend that
right to that vast body of citizens in the northern and western counties, who
had been denominated equitable freeholders, and to those leaseholders who
held for a long term of years. Of the latter class were numerous lessees o
the Trinity church, in the city of New-York ; and those lessees, in various
other parts of the state, who not unfrequenlly held leases for the term of 990
years: and of coi.'rse were vested with a more valuable interest ir, the estate,

34
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than a mau holding- for tlie term of liis own life, or the life of another, which ir»

law was denominated a freehold.

An idea had been siigg-ested, that the amendment was calculated to raise up
a privileged order. It was certainly a very extraordinary privileged order,,

which should include nine-tenths of the people : for to such a proportion of the

the community he believed the amendment would extend. It includes all the

fanners and respectable mechanics : for it is a fact which he might confidently

urge, that a large proportion of mechanics in the cities and villages, and nearlj

all in the country are freeholders. It also induces every man who resides

amongst us, to acquire the privilege of voting, by pursuing a course of industry

and frugality. And if tlie owner of personal property values the I'ight of suf-

frage, ii. is easy for him to acquire it by converting some small portion of his

personal property into real estate.

From the statement that has been presented to the committee by the honour-

able gentleman from Otsego, (Mr. Van Burcn) it might be implied, that the

owners of the soil owned no part of the one hundred and fifty millions of person-

al estate which he had referred to. The fact, however, was otlierwise ; for he
confidently asserted, that taking the state at large, even including the city of

New-York, with its vast commercial and banking capital, and the holders of
government stock, the owners of the real estate yet own nineteen-tweriticths«

Who, then, would be excluded from the right of voting if this amendment were
adopted ? Those, and those only, who have no property, and of course no inter-

est in the government. And from what [)art of the right of suffrage v/ould even
this class be excluded? From the election of senators alone. After this slight

deduction, if the proposition of the gentleman from Delaware should be adopted,
every male citizen above the age of twenty-one, who has a permanent residence-

in the state, would enjoy the privilege of voting-, 1st, for governor; 2d, for mem-
bers of the assembly ; od, for town otficcrs ; 4th, for a great number of town
and county officers, now appointed by the council of appointment, if the appoint-
ing power should be sent back to the people, as is contemplated, and as he hop-
ed would be the case. It appeared to him that the exercise of the riglit of suf-

fi'age, in these numerous instances, would be as much as this class of citizens

Lad aright to claim from their interest in the government, and as much as they
ought to ask or wish ; leaving the senate to be elected by the ownes of the
Soil.

He dwelt for some time wpon the importance of the senate, and the propriety
of the qualifications, as proposed by the amendment. We require jurors to be
frceliolders ; and should there not be an equal responsibility in those who elect

the senate, which is not only the most important branch of the legislature, but
also the hig-hest judicial tribunal in the state ? Life, liberty, and property
were at their disposal, as a court of final jurisdiction, and he could not conceive
of a more important body.

He warned gentlemen of doubtful and dangerous innovations. The princi-

ples of liberty were here, and here only understood and enjoyed. They have
had a sickly and feverish existence in other countries ; but America was almost
the only nation on the globe that possessed the blessings of rational freedom.
It was the chosen residence of liberty, and we should beware how we sported
with the boon, lest by striving for too much, we should lose the whole. We did
not come here to introduce or establish republicanism—that had already been
done by our fathers, wlio achieved the revolution, and framed our present ex-
cellent constitution ; and it was our business to preserve it.

One of the most important and delicate exertions of the legislative power,
was undoubtedly that of taxation ; and on what class do the bui thens of govern-
ment principally fall ; On tlie landed interest, because they are the owners of
the largest proportion of the property of the state. This is well known, and was
felt, not only in peace, but during the late war. A debt oftwo or three millions

has also been created for the construction of the canals. Tiie expenses of the

g-overnment v.-ere also heavy : and large sums had been loaned to individuals,

much of which had been lost. All this must necessarily fall on the landed in-

terest. During the late war, a tax upon real estate was the final resource, and
ttx; one mill tax has since been paid by tlic freeholdero. In other respects tbe-
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iid of the freehold interest was most essential in time of vrar. INIuch had beeo

said about the services of the militia : but what, he asked, would the militia be,

without money to pay them, and to purchase implements and munitions of war?
When men are called upon to iill the ranks, where are they to be found ? iV hea

reg-iments are called out, the freeholders, and sons of freeholders, and mechan-

ics are at hand. Tiiey have homes which they cannot desert, and they, there-

fore, stand the draft, whilst the transient character swiog's the pack tliat con-

tains his all, and leaves the coun'uy to take care of itself. iMoaey may hire

them to act as mercenary substitutes, but neither law, nor a sense of duty, can

urge them into battle. The real and efficient security of the country, therefore,

in time of war, even in its physical strength, is to be found in the freehold in-

terest.

Gentlemen would recollect the fact, that at one period during the late war,

the general government found itself not only destitute of funds but of credit.

Tiien it was that our patriotic militia were called on to defend the countrj', and

the finances of the state appropriated to equip, clothe, and support them : and

then it also was, that the credit of the general government was re-established

by imposing a heavy tax upon the real estate of the nation.

There was another consideration which with him had great weight. It is a

fact which has no trilling bearing on the question now under discussion, that ev-

ery nation extensively engaged in agriculture, commerce, and manufactures,

has in it two great and rival interests, which grow out of these combined pur-

suits. These were the monied and landed interests. The past and present

condition of Great Britain evinced this fact; and the lines between them were
as distinctly drawn, as between the sexes. It was in the nature of man, that

the object of his labour should become dearer by the pursuit. The late William

Pitt was charged with favouring the monied interest, and had created a large

debt, which devolved on the landed interest to pay ; and the agricultural inter-

est in that country was still depressed in consequence of being compelled to de-

fray not only the ordinary expenses of the government, but also to meet the in-

terest on the enormous amount, which has been added to the national debt by
him and his successors in power.

The monied interest was generally the most powerful. It had been so even

in Great Britain. In our constitution, it was peculiarly represented in every

department except one, the senate ; and in that he thouglit it was wise and

politic to give to the landed interest an influence to check, in that single in-

stance, the monied interest, which might otherwise impose all the public debts

and burdens, on the landed interest. He did not appeal to the farmers, or to

any particular class ofmen, but to the good sense of all. The senate could in-

vade the rights of no man. It would obtain no increase of positive power ; but

in the hands of farmers miglit become a salutary check to encroachments by a

rival and formidable interest. This was a safe depository. There was more
virtue and pat'-iotism ; more wisdom and moderation, in the middle than in any
of the other ranks of society. They were not ordinarily zealous partisans.

Thej' are the patrons of your institutions, civil and religious. They build your

churches and defend your altars, and the country of which they are the pro-

tectors. They erect your school houses; foaind and support your colleges and

seminaries of learning ; establish and maintain your charitable institutions ;

and construct your roads and canals.

It had been said, that there was no danger of combinations. Perhaps that

danger was not extensive and alarming at present ; but as we advance in wealth

and population, we follow in the wake of other nations. Look at Great Bri-

tain. Do not the monied interests combine, and absorb, and array all the re-

spective forces they can gather ? Even in our own country, is there not a

question now pending before the general government, in relation to the tariff,

in which the manufacturing and commercial interests are arrayed in hostility to

each other, and are actively engaged in rallying forces under their respective

banners ? The country is convulsed witli the agitation of this question, and it

is supposed by many, that it will at no distant period produce an entire change

of political parties, equally exasperated against each other as those v.hich nojF

exist.
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It had been said that the amendment savoured of aristocrac}' . What is aris-

tocracy ? It is the exercise of the powers of g-overument by a few. But the
amendment would embrace nine-tenths, if not nineteen- twentieth of the adult
male population, who have a permanent home in the state. So far, then, from
favouring- an aristocracy, it went to the establishment ofa government directed
by the many.
The virtuous middling- classes may thus hold the balance between, the profli-

g-ate poor and the profligate rich. They form the balance wheel of the political

machinery. They cannot be conspirators ; they arc too many in number ;

and spread over too wide a space of territory. The days and dangers of aris-

tocracy and monarchy arc gone by. Those powers in the state governments
most liable to usurpation and abuse, have been transferred to the g-cneral go-
vernment, which now holds the purse strings of the nation. Should combina-
tions ever be formed hostile to our free institutions, that is the quarter from
whicli you may expect them ; for there is centered the moral and physical
power of the country.

It should be remembered that we are acting-, not for ourselves and this g-en-

cration only, but for posterity. The day may come, when the state will be
convulsed with civil commotions—when we may have liots and bloodshed ; and
wise men are bound to provide against future evils and calamities, by creating
such depositories of power as shall at all times be competent to afford protection
to ail, by preserving the supremacy of the laws. Our blessings under the pro-
tection of Providence are owing to the mediocrity of our condition. It had
been said, and it was not improbable, that tliis was the last Convention that
ivould ever be assembled in the state ; and if you nov/givc out of the hands of
the landed interests their rights, they can never be recalled.

The city of New-York now contains a population of 123,000, and it already
lias 12 or 14,000 voters. It is rapidly increasing ; and with the addition of
new voters, v.ill elect whoever they please for governor, possess a controling
influence in the as^einbly, and in fact rule the state. Shall we be called on to

surrender the senate also, and thus strip the agricultural interest of every ves-
tige of power ?

What would be the character of the future population of the metropolis, and
of other large cities which would spring up in various parts of the state ? It

would in all human probability comprise a few men of inordinate wealth, and a
multitude degraded by vice and oppressed wiUi poverty. These were the pro-
per matotials for the most dangerous species of aristocracy. The monied inter-

est would be in the hands of tlie jirofiigate and an>bitioiis, who would make use
of their wealth to bribe and purchase the votes of the venal classes of society.

The time is not distant, v/hen these that have nothing, will form a majority ia

cities and large villages, and constitute a large portion of the population, even
in the countrj". Emigrants of all descriptions, and fiom every quarter of the

globe, were constantly pouring in, to swell the tide of population, and in many
cases to increase the mass of vice, ignorance, and poverty. Extensive facto-

ries were daily springing up, and would hereafter be filled with crowds of depen-
dants, v.'hose votes Avould be at the disposal of tlie wealthy owners. These es-

tablishments, if all who vv'cre employed in them were permitted to vote, would
possess an overwhelming- and dangerous influence.

W^as it unreasonable, then, to ask protection for the paramount interest of
the state—the farming interest ? Would it not be safe, would it not be wise
and salutary, to provide some check upon the influence of excessive wealth
and profligate penury? And how could such a check be more discreetly pro-

vided, or lodged in safer hands, than by investing those with peculiar priv^lcg-es,

who, by lionest industry, ixnd rigid economy, had, with the smiles of Providence,

ucquired propertj' ? This description of our population were commonly persons

of sober, temperate, and frugal habits, little disposed to abuse power or forg-et

right. But wliat was the character of the poor? Generally speaking, vice and
poverty go hand in hand. Penui-y and want almost invariably follow in the

train of idleness, prodigahty, intemperance, and sensuality. V/as it not wisu

to discountcn-ance these vices, by encouraging their opposite virtues ?
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It had been said tliat the amendment would give an undue influence to the

landholders. But it is well known that the larg-e landholders in this state, are

even now few in number. In a few years they are g'one. The law of descents

is rapidly breaking up their estates ; and it surely would not be said, that our

institutions were in danger from the influence of the small farmers in the coun-

try. The great object of government was to protect wliat was lawfully acquir-

ed. Where property is insecure, you find despotism. Freedom flourishes

where property is safe.

We had already given the executive a veto upon all laws. Some gentlemen

apprehended evils might arise from this—that the governor would become the

mere creature of the legislature, dependant on their will, and subservient to

theii- wishes. If tlie senate was preserved, as this amendment proposed, the

danger which had been feared would be avoided. The senate would form a

stable and independent body, and would check any encroachments upon the

rights and liberties of the people, either from the other branch of the legisla-

ture, or the executive.

An argument, of as much weight perhaps as any that had been urged, was
drawn from other states, in none of which, it had been said, was there a dis-

tinction of tlie kind, which the amendment proposes. He begged the indul-

gence of the committee for a moment, while he adverted to the state of Massa-

chusetts. An attempt had been made by the county of Suffolk, embracing the

capital of the state, and a powerful moaied interest, to obtain an ascendancy

and control over the legislature, by j)roposing a representation in proportion to

real and personal property. But the yeomanry of Massaclmsetts instantly took

the alarm. It was foreseen tliat the country would be politically enslaved by
the enormous wealth and influence of the capital, and the farmers of the state,

true to their interest, interfered and defeated tlie project.

But he could not forbear to remark, that in all our proceedings, too much im-

portaace appeared to be attached to the examples of other states.

It should be recollected that the state of Nevz-York, in moral and physical

power, was not inferior to any other in the union. It was, therefore, entitled to

take the lead, instead of being taught by every petty state beyond the Allega-

ny mountains. Those states were of recent origin, and without experience ;

and there was little or no analogy between our condition, and that of any of

those to whom reference had been made. They have no states like ours. They
have no metropolis like Ne«-York, whose commerce extends to every sea, and

whose wealth is drawn from every state. An emporium into v/hich is to flow,

on the surface of the grand canal, the produce of a vast and fertile interior,

bordering on the v/estern lakes, whose shores are more extensive than the Medi-
terranean or Baltic. Albany, too, will probably become a great city ; and is

doubtless destined, witli Buffalo and Rochester, to rival in extent and wealth

the cities of Liverpool, Bristol, and Manchester. And wliat will be the condi-

tion of their population? B}^ an irreversible decree of Providence, it is pro-

nounced, " the poor ye have alwa}s with you"—people who have no interest

in your institutions—no fixedness of habitation—no property to defend. And
is it not in human nature to envy superiority, in whatever it may consist ; and
to wish to dispossess, and obtain that which is envied i Is there not danger,

then, in departing too far from tliat system which our ancestors ordained ?

Our state is now going on with tiie patience of the ox, the Vv^isdom and sa-

gacity of the elephant, and the strength of the lion, in the path of prosperity.

And yet, in thisliallowed land, from the uneasiness that is exhibited, and the

complaints that are made, one would suppose that we were writhing under an
Algerine despotism. But whatever way the current may set, let us " do justly

and fear not." Popularity is a shadow that shifts with the luminary vvhich casts

it; nor can its bearing to-day, indicate its position to-morrow. The President

of the Convention has told us, with becoming exultation, that twenty years

ago, he resisted, alone and separate from his party, a measure intioduccd to re-

duce the power of the executive. The time might come, when tlie gentleman
from Dutchess, (Mr. Livingston) migiit witness in this state a prospect similar

to the one he had taken from the battlements of the palace in the nciglibour-

hood of Pari"^, a confi^calion bv tlic a^a'^djiicd noorj of the hancitly and hard-
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earned estates of iLc rich. He lioped equal firmness and equal independent:*
would be manifested bj every one on this occasion.
The time will come, when the jeomanry, those vvhoown the substance of the

country, will regret, should the amendment be defeated, that they gave up a
right uhich they cannot recal, and surrendered a privilege which they cannot
regain.

CoL. Young. It has been observed by the honourable gentleman ofColum-
bia, (Mr. Van Ness) that it devolves upon theopposers of the amendment to

point out its inutility. 1 am saved that trouble by the gentlemen themselves^
They inform us that there are forty or fifty thousand people in this state, depriv-
ed of the right of sulTrtige, who ought to exercise it.

Another lionourable gentleman, (Mr. Van Vechten) has deplored the omis-
sion of the viorafreehotd in the report of the committee ; whilst tiie member
from Columbia, (Mr. E. Williams) pointed out with great force and perspicuity,
the inconvenience and uncertainty that bad arisen from its insertion into our
existing constitution. He would leave those gentlemen to reconcile such con-
tradictions as they could. The report of the committee, however, and the
amendment of the gentleman from Delaware, were calculated to do awav at

once all this moral turpitude ; to prevent these frauds and perjuries by simplify-
ing the system ; and extending the right of suffrage to all, whose station in

society, and wiiosc presumable intelligence, integrity, and independence, gave
them a right to expect it.

The constitution of the United States was made subsequently to ours, and
contained no provision, that either the electors, or elected, should be free-

holders. And yet it gave to the general government the power of making
war and peace, and of creating a national debt that had the effect of a mort-
gage on all the freehold estate in the union. Why, tlien, preserve this odious
distinction in the state of New-York ?

It has been said that the poor will increase with the progress of society, and
therefore you ought to limit this privilege to the freeholders. Whom do the
gentlemen mean by the epithet j?oo;-? The paupers ? They are excluded by
every proposition that has been made. Or do they intend to describe that in-

tenncdiato class of society, between the I'ery poor and the very rich ? If they
mean the latter, 1 am prepared te say, and that, too, with emphasis, that /Aey
ou^kt not to be excluded. They are the soundest, the most honest, and incor-

ruptible part of your population.

Mr. Young continued his remarks for some time ; but the usual hour of ad-

journment having nearly arrived, and the patience of the committee probably
exhausted, he would apologize for an abrupt conclusion of his remarks, and
submit the question.

The question on the amendment oifered by Chief Justice Spencer, was then
taken by a^'es and noes, and it was decided in the negative, as follows :

NOES—Messrs. Baker, Barlow, Beckwith, Birdseye, Bowman, Breesc,

Brigg-3, Brinkerhofi", Brooks, Buel, Burroughs, Carpenter, Carver, Case, Child,

D. Clark, R. Clarke, Clyde, Collins, Cramer, Day, Dodge, Dubois, Duer,
Dyckman, Eastwoo<l, Edwards, Fairlie, Fenton, Frost, Hallock, Hogeboom,
Howe, Hamphrcy, Hunt, Hunting, Hurd, King, Knowles, Lansing, Lawrence,
LeHerts^ A. Livingston, P. 11. Livingston, M'Call, MilUkin, Moore, Munro,
Nelson. Park, Pauldii>g-, Pike, Pitclicr, Porter, President, Price, Pumpelly,
I^atkliff, Reeve, Richards. Rcckwell, Rogers, Root, Rosebrugh, Ross, Russell,

Sage, N. Sanford, R. Sandford, Schenck, Seaman, Seely, Sharpe, Sheldon, R.
Smith, Starkweather, Steele, D. Southerland, I. Sutherland, Swift, Tallmadge,
Taylor, Ten Eyck, Townley, Townsend, Tripp, Tuttle, Van Buren, Van Fleet,

Veibryck, Ward, A. Webster, E. Webster, Wendover, Wheaton, Wheeler,
Vv'ood^ard, V/ooster, Yates, Young—100-

AYF.S—Messrs. Bacon, Fish, Hees, Hunter, Huntington, Jay, Jones, Piatt,

lil'inelander. Rose, Sanders, I. Smith, Spencer, Sylvester, Van Home, Van
Ness, Van Vechten, E. V\ illiams, Woods

—

\d.

Tlie committee then rose, reported progress, and obtained leave to sit again-

Adjourned.
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WED^'ESDAY, SEPTEJIBER 2G, 18^1.

Prayer by the Rev. Mr. Davis. The President then took the cliair, u.i 9

o'clock, A. M. when the journal of yesterday was read and approved.

THE ELECTIVE FRANCHISE.

On motion ofMr. N. Sanford, the Convention resolved itself into a commit-

fee of the whole on the unfinished business of yesterday.—Mr. N. Williams in

the chair.

Mr. Briggs said it had been proposed to divide the amendment into two

distinct parts, and he wished that it niig-ht now be done.

Mr. Duer observed, that it had been yesterday decided, in effect, that the

qualifications of electors should be the same for whatever public officer was the

subject of their choice. He had fully concurred in that measure.

He had concurred in the rejection, because he was satisfied that it tended

to introduce, or rather to perpetuate, a distinction that was unnecessary and

odious. Tliat its effect and operation would be to divide the people iuto hostile

factions, without attaining the end for which it was desig-ned. He could dis-

cover no principle that would justify a denial in the clioice of senators, that

would not also justify a total denial of the right of suffrage.

He had also concurred in the rejection, because it was required by the people

at our haods. It was a principal purpose for which the Convention was called,,

and to refuse to obey their will, would be a violation of that confidence which

had been impliedly reposed. He admitted that there was not log-itimate, legal

proof of their wishes, but it was sufficiently satisfactory to the conscience and
understanding.

But whilst he expressed his satisfaction that the last vestiges of an odious dis-

tinction were erased from the constitution, conformably to the wislies of the

people, he hoped that the Convention would not pass those bounds of modera-

tion which those wishes prescribed.

There were peculiar reasons why the committee should proceed with cau-

tion. Whatever might be done in relation to the subject, would be sure to be

opposed. Freeholders are jealous of their privileges—and every means would
be resorted to, to excite that jealousy and extend the alarm. It might be safely

predicted that the cry of jacobinism would be heard in every county—that the

valuable and venerable institutions of the state were about to be desti'oyod

—

that the barriers against the eruption of democratic phrenzj^ were prostrated;

and that all the horrors of revolutionary France were about to be introduced into

our country. He hoped and believed that these predictions and representations

would not deter the members of this botfy from the firm discharge of their duty

—but it taught the necessity of caution.

Mr. D. was not one of those who balieved that every person lias an absolute

right to elect his rulers ; still less, that they derive such right from social com-
pact or grant. The object of all government was the security and happiness

of the governed. No right could exist inconsistent with that object. It was
a question of expediency only, and not at all dependent on abstract principle.

Mr. D. was heretic enough to believe that there was no peculiar abstract

excellence in a republican form of government. Its excellence depended on its

adaptation to t!ic habits and manners of the people. Where tlie people were
sunk in vice and profligacy, it v."as perhaps the worst government that could be
instituted. But where the body of the people wei'C intelligent and moral

—

where there existed habits of attachment to liberty and subordination to law, a
republican government, was, of all others, the most excellent.

It was not to be denied, that '.iiere were some among ourselves, who did not
possess the discretion or independence necessary for the due and proper exer-
cise of the invaluable privilege of the right of suffrage. There was no neces-

sary connexion between poverty and vice. Yet as a general rule— in a coun-
try like ours, where the acquisition of property is wiiliin the rcacdi of all, v/hcre

the labourer to-'-ay may be a freeholder to-morrow, it was but too generally

the fact, that those who remained in poverty, wcrecontintsed in it by idleness
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or vice. And it was a melancholy reflection, that by an inscrutable law of na-
ture, this class were sure to increase witli the advance of population.

Can it then be questioned, if the principle and the fact be admitted, that it is

our duty to prohibit, or limit the exercise of a right that is sure to be abused ?

The sober minded people of this state are not prepared for the new and untried
principle of universal suffrage ; and the introduction of this principle would
necessarily result from an adoption, either of the report of the committee, or of

the amendment of the gentleman from Delaware.
If we are prepared to throw down those guards which the wisdom of our an-

cestors erected, let us not do it covertly, but directly. Let us not conceal from
ourselves, or others, the inevitable eflect of our regulations.

Mr. D. then entered upon a detailed discussion of the result of the proposi-

tions before the committee, to show that by extending the rig-ht of suffrage to

all wlio performed military service, and laboured on the highway, unrestricted

and universal suffrage would clearly and certainly follow. After animadvert-
ing upon a remark made on Monday by a gentleman from Columbia (Mr. Wil-
liams) in illusion to liimself, Mr. Duer submitted to the committee an amend-
ment whicli liad for its object to exclude all persons from the right of suffrage,

except such as pay taxes on real or personal estate.

A discussion took place between Messrs. Root, Duer, Spencer, and the
Chairman, on a question of order ; and whether Mr. Duer's substitute could be
received.

Mr. Duer considered his proposition as an amendment to the report of the
select committee.

After a few remarks from Mr. Wendover the chairman decided that an
amendment to Mr. Root's proposition was in order, but tliat a substitute was
not.

Mr. Ward moved that the committee rise and report, for the purpose of re-

vising and settling the rules of the house.
After a few remarks from Messrs. Sheldon and Sharpe, the motion was put

and lost.

Mr. Duer then moved to reject the amendment of the gentlemen from De-
laware.

Gen. Root said, that Ihe question would be on his amendment—call it rejec-
tion or wiiat you would, it amounted to the same thing. He never before heard
Gf a motion for rejecting an amendment; but as the gentleman from Orange
had never held a seat in the legislature, his ignorance of parliamentar}' rules

was excusable. That g-entleman was also excusable for being no better ac-
fjuaintcd with repuhiicunism.

It had been said that his (Mr. R.'s) amendm.ent would not suit the sober-

minded part of the community ; he suspected it was more obnoxious to the

high-minded than to the .lober-minded. In his opinion, military services and
working on the public roads should entitle persons to the elective franchise

—

(he begged pardon, he would call it by that name no more, out of respect to

liis honourable friend from New-York, (Mr. Fairlie)—should entitle persons to

the right of suffrage. He would remind the committee, that the question
would be on his amendment—not on rejecting it.

Mr. Brinkerhoff moved an amendment by striking out " /u'o"and insert-

ing "Ji"e."—Hi5 reasons for the motion were, that many young men reside,

with their fathers after they are twenty-one years, for sometime.
Mr. BRinos said it struck him, that the gentleman miglit im.nrove his mo-

tion by adding a proviso, " so long as they reside with their fathers.'"

Mr. IIookkoom thought the amendment unnecessary, as another qualifica-

tion, that of working on the highway, would supersede such a provision.

Ge.\. Root explained the reasons which induced him to adopt the term "/;<?-

liceen the ngc of twen' y-nne (ind. hocnty-lwo.''''

Mr. Wendover opposed the provision for admitting the sons of farmers to

vote, since the principle would operate unequally, as in the case of orphans.

Mr. Brink k.rhofk's motion m'f.s then put, and lost.

Mr. Wen DOVER then moved to strike out the words, " and the sons of such

citizen" neincr bctu'ecn t'le. ns^'^ of twrntv-one and twrntv-two vcars."
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UiiiF.F JasTiCE Spenckr made a few remarks in support of the motion, and

thou"-ht the provision unnecessary.

Gen. Root made a brief reply, when the motion was put and carried.

Gen. Tallmadge called up the sub-divisions of Mr. Koot's amendment

whicli he had moved when in a committee of the whole on this subject some

days since.

Gen Root was opposed to acting- on the amendment in the manner proposed

by the j;^entleman from Dutchess. A case mi.ght occur, where he (Mr. E.)

sliould lind it necessary to vote against a part of his own amendment.

AnoUier discussion on a question of order took place between Messrs. Tatl-

madg-e, Root, Van Buren, Spencer, Sharpe, and the Chairman.

Mr. Sharpe said we had now arrived at a state of things which he had anti-

cipated, when this amendment or substitute was received in its present shape.

Mr. Jay, for the sake of relieving- the embarrassments of tlie committee,

moved to strikeout the words, " or, being armed and equipped according to

law, bliall have performed within the year military duty in the militia ot this

state."

Mr. Duer moved to strike out a still larger portion of the amendment, in-

cluding the above words and another clause ; and hoped the gentleman from

Westchester would withdraw his motion with that view.—Mr. Jay did not

assent.

Mr. E. Williams said it had been previously n\oved to divide the amend-

ment. That motion appeared to him to be in order, and he wished it might

first be taken.
.

i
•

i tvt
Here another discussion on tlie question of order was had, m which IVlr.

President, and Messrs. Tallmadge, Root, and Spencer took part, when the

motion for dividing- the proposition was put and lost.
^

Mr. Sheldon then seconded the motion of Mr. Jay to strike out, as aoove

stated.

Mr. Van Buren called for the ayes and noes.

Mr. King regretted the embarrassments in which the committee were

involved. He wished the proceedings had taken a ditleront course, and that

tlie report of the committee had been amended in the ordinary way.

In relation to tlie merits of the motion of the gentleman from Westchester,

(Mr. Jay,) he would make a few observations, if the object of the committee

was to make this constitutional provision a means of carrying into elfect t!ie

military laws, and to make a forfeiture of the right of suffrage the consequence

of a failure to comply witli that law in every particular, it would be proper to

adopt the amendment of the gentleman from Delaware.

The proposition was now to expunge that part of the amendment which

makes the performance of military service a sufficient qualification for au

elector.

Mr. K. had concurred yesterday in rejecting tlie distinction contemplated

bv the amendment of the gentleman from Albany. That distinction ought to

be abolished : public sentiment required it. It would not rest satisfied until

it was abolished ; and it was the part of wise and prudent men well to consider

the progress and state of public opinion, aad to settle it down upon the besi:

y )ssible basis. Want of union and mutual jealousies were to be avoided. Will

not the senate, he asked, be stronger, having the confidence and contribution

of the votes of all ? And would it be consented to, that the landholders should

appoint the senate, and those who held no land, the assembly ? Tlis senate

sliould receive the support and influence of all the classes in the community ;
and

those who could not be trusted for the clioice of one branch, should not be trusted

for any, but should be excluded from alL There must be a general rule—an uni-

form principle. One may think that those who fight should enjoy that privilege ;-

another, that all who make contributions in any possible form to the support of

the govejnment wlicther in the shape of highway labour, or otherwise, should

be admitted to vote. But there should be a common rule agreed upon, by

which to include and bj' which to exclude.

In Mr. K's opinion, every man should be excluded wba has not the capacri^

to give an impartial and independent suifrage, or \vb.j was habitually aod uecos-

burilv infliv need bv o;h-?r ineiv.

S5
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The great and difficult question is how to apply this rule. Mr. K. then pro-

ceeded at considerable leng-th to shew that those who merely performed milita-

ry service and labour on the roads, did not ordinarily compose that class of elec-

tors that could be deemed independent; and that although we were bound to

extend to them all the charities of our nature, and although it could be no ob-

ject or desire ofany member of the Convention, to depress any class of our fel-

low citizens, yet it %vell deserved reflection whether they were not so common-
ly dependant "on others, as to render it unsafe to extend to them a privilege so

precious tons, and which, if abused, would be dangerous to the very existence-

of our liberties.

Mr. Burroughs supported the amendment of Mr. Root, and thought it pre-

ferable to the original section in the report.

Mb. Dodge was in favour of retaining the clause in the amendment, as it

Tiow stood.—With great deference to the gentleman from Queens, he acknow-

ledged himself unable to see the propriety of the rule,which had been proposed.

He asked if it did not require as much capacity to do military duty, as to pay a

tax.'

Mr. King explained—he did not mean to lay down an absolute rule, but

merely to suggest some general principle.

Mr. p. R. Livingston recapitulated the principles which governed the com-

mittee, of which he was a member, in making this report. He spoke against the

rule, which had been proposed by the gentleman from Queens ; and remarked,

that if the principle would apply in any case, it would be in that of the blacks, in

favour of whom that gentleman had voted.

Mr. King said that gentlemen were imputing to him sentiments which he

had not expressed.

Coi.. Young believed this conamittec, of which he was a member, had be-

Mowed as much labour on tlicir report as any other committee, and after mature

deliberation, they had come to a conclusion, that all who sustain public burdens,

either by money, or personal services, sliould be entitled to vote.

Mr.Y. admitted that no one should be allowed to vote,who did not possess c«-

paciiy and independence. Rut what moral scale could be established, graduated

by dollars and cents? There may be bad men among those who perform militia

duty, and among those who labour on tlie highway ; but so there may be among
those who pay taxes. The air we breathe may be contaminated ; but shall we
refuse to inhale it, lest perchance we might breathe the pestilence ?

Mr. Y. contended that those who performed militia service, really paid a

heavier tax than many freeholders of ^2000. Here yaung men were usually

the framers of their own fortunes. They were not depressed, as in forcigre

countries, by a decree of irreversible humiliation. Here were no orders, ranks,

er titles, bnt those of virtue and intellect. In India it was impossible that an

individual of an inferior, degraded cast^ should ever rise to a participation with

those of a superior. In Europe, too, the prospects of th? poor were hopeless.

They cannot emerge from their situation, but were doomed ta irremediable po-

verty.

Fair Science to tlieir minds her ample pnge,

Kich with tliespoils of time, can ne'er uiu'oll

;

Chillpenury repi-essM their noble rage,

And froze the irenial curi'ent of the soul.

This melancholy reflection cannot apply in this counti-y without the aid ©f

isnagination ; but in Europe, although it was poetrj', it was no fiction.

The question on Mr. Jay's amendment was then taken by ayes and noes, and
decided in the negative as follows :

NOES—Messrs. Barlow, Beckwith, Bowman, Briggs, Brinkerhoff, Brooks.

Buel, Carpenter, Carver, Case, Child, D. Clark, R. Clarice, Clyde, Collins,

Cramer, Day, Dodge, Dyckman, Fenton, Ferris, Fish, Frost, Hallock, Hees,
Hogeboom, Howe, Humphrey, Hunt, Hunter, Hunting, Plurd, Knowles, Lef-
ferts, A. Livingston, P. H. Livingston, M't nil, Millikin, Moore, Munro, Nel-
son, Park, Pike, Pitcher, Porter, President, Price, Pumpclly, Radcliff, Reeve,

Sliohards, Rockwell, Root, Rosebragh, Ross, Russell, Sage, Sanders, N. San-
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ford, R. Sandford, Sclienck, Seaman, Seelcy, Sharpo, Sheldon, I, Smith, R.

Smith, Starkweather, Steele, D. Southerland, Swift, Tallmadgc, Taylor, Ten
Eyck,Townley, Townsend, Tripp,Tuttle, Van Buren,Van Fleet,Van Ness, S.

Van Rensselaer, Verbryck, Ward, A. Webster, E.Webster, Wendovcr,Whee-
ler, £. W^illiams, Woostcr, Young-—92.

AYES—Messrs. Bacon, Birdseye, Duer, Edwards, Fairlic, Jay, Jones, Kcn'-j

King-, Lansing-, Lawrence, Pauldnig, Piatt, Khinclander, Rog-ers, Rose, Spen-

cer, I. Sutherland, Sylvester, Van Home, J. R. Van Rensselaer, Van Vech-
ten, Wheaton, Woods, Woodward, Yates—26.

Gen. Tallmadge moved to strike out, " or on the high-ways."

Col. Youkg spoke in favour of this clause, against striking out,

Mr. President wished the phraseology might be amended.
Gen. Root. That is not important at present—after the question is taken

•on the merits of the clause, we can then amend the phraseolog-y if necessary.

He spoke sometime in favour of the clause.

Gen. Tallmadge was in favour of striking- out, and of confining- the qual-

ification of voters to such as do military duty and pay taxes. '

Col. Young replied, and was opposed to striking out.

Mr. Van BuREN supported the motion for striking- out. The people were
not prepared for universal suffrage.

Gen. Root replied, that if the clause was stricken oat, it would disfranchise

a numerous class of persons who ought to vote.

Mr. Jay wished, before the motion was put, to assig-n the reasons whicb
would induce him to vote ag-ainst striking out, that his conduct might not seem
inconsistent with his vote on the last question. He thought the persons inclu-

ded in this clause as much entitled to vote, as those who do military duty, and
a discrimination would therefore he unjust.

Mr. King begged leave to make a single remark. The qualifications as

here fixed appeared to him vague and indefinite—we were leaving too much to

the legislature.

Mr. E. Williams then went into a full explanation of the provisions of the

j)resent constitution regulating votes for the assemblj', and shewed that a large

class of voters would be disfranchised if this clause were stricken out. It would
affect a large portion of his constituents, and he should give his vote for retain-

ing it.

Mr. Van Buren intimated that the gentleman from Columbia was not, per-

haps, so much interested in the amendment as himself; since that gentleman,
(Mr. Williams) had expressed a belief a few days ago, that we had already made
the constitution worse, and he probably would not regret to see us go so far as

to have all the amendments rejected by the people.

Col. Young remarked that the very men whom we now propose to disfran-

f;hise voted for the members of the Convention ; and would they vote for a con-
stitution, which excluded them from the right of suffrage ?

Mr. Birdsuye thought the inference incorrect. It did not follow, that these

persons would be excluded, if the clause was stricken out. He intended to of-

ler an amendment in another shape, which would include them.
Mr. Nelson spoke against the clause. If it passed, all the preceding qual-

ifications were unnecessarj', as this was so wide as to embrace all—it granted
universal suffrage.

Mr. Burroughs again took the floor, and replied to the gentleman from
Columbia, (Mr. Williams.)
Mr. E. Williams disclaimed the motives which had been imputed to him ;

and believed he was as much interested in the amendments, and in having a
constitution submitted which the people would approve, as the gentleman who
had thrown out unfounded insinuations. It did not follow because he was in

the minority yesterday, that therefore he wished to defeat the amendments.
The gentleman from Otsego had been in the minority once or twice ; but no
one impeached his motives for his conduct since. He presumed when he found

leisure to examine this question more minutely, he would agree with him.

Mr.Russell was against striking out. It would disfranchise many who ought

ao vote. He recollected a revolutionary soldier in his town, v/howasat the
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siege of Quebec, nnd another who was at the storming of Stoney Point, and
tieither would liave a vote, if this motion prevailed.

Tlie committee then rose, reported progress, and obtained leave to sit again,

and the Conveutiou adjourned.

THURSDAY, SEPTEMBER 27, 1821.

Prayer by the Rev. Mr. De Witt. The President then, at the usual Ijour,

took the chair, and the minutes of yesterday were read and approved.

THE ELECTIVE FRAJVCHISE.

Ma. N. Sasforp moved that tlie Convention now resolve itself into a com-
mittee of the whole on the unfinished business of yesterday, (Mr. Root's

amendment.)
Mr. Yates hoped, before the Convention went into committee, the rules of

order would be settled, so as to prevent the recurrence of tliose embarrass-
ments that had been yesterday experienced.

After some discussion between the President, Mr. Spencer, and Mr. Yates,
the question of order was postponed for the present, and the motion of Mr.
Sanford prevailed.

Mr. N. Williams in the cliair.

Gen. Talemadge withdrew his motion of j^estcrday to strikeout the words
"on the highways," and offered the following substitute :

—" Or shall for six

months next and immediately preceding the election, have rented a tenement
therein of (he yearly value of five dollars, and shall have been rated and paid a
liighv/ay tax, either by labour or commutation."
Mr. Tompkins inquired whether it was in order to receive the amendment

of the gentleman from Dutchess ?

The Chairman decided it was in order, as the gentleman from Dutchess had
withdrawn his other motion.

Mr. Wheeeer gave notice that he should at a proper time offer the follow-

ing amendment to the proposition of the gentleman from Delaware. After
tlie word " county'''' in Mr. Root's amendment, to substitute the following, in

lieu of the residue of said amendment, to wit

:

' "And also every other male citizen, of the age of twenty-one years, who
shall have been three years an inhabitant of this state, and for one year a resi-

dent in the town or city where he may offer his vote (paupers and persons un-
der guardianship excepted.) Provided, That persons in the military, naval or
marine service of tlie United Slates shall not be considered as having obtained
.such residence, by being stationed in an}' garrison, barrack, or militarj' place
in this state."

Mr. ToMPKixs thought that all the amendments that had been offered were
in some measure objectionable, since the qualifications were not defined by the
constitution, and too much was left to the legislature.

He then presented his views of the subject, which were that the right of suf-

frage should be extended, as proposed by the gentleman from Washington (Mr.
Wlieeler;) that the governor should be a freeholder, elected for two years ;

and that the senators should be freeholders. He therefore moved that the com-
mittee rise and report, with a view that the subject be referred back to a select
committee.

Col. YoTi;\n thought it would be better to settle the principles in committee
of the whole, and hoped the gentleman from Richmond (Mr. Tompkins) would
consent to withdraw his motion, that he might move to pass over the amendment
of the gentleman front Delaware.
Mr. Tompkins assented, and Col. Young moved to that effect.

Gen. Root was opposed to the motion of the gentleman from Saratoga [Mv.
Young,) and commenced some remarks against it, when

Col. Vor'NCi withdrew his motio.n.
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The question then returned on Gen. Tallmadjye's motion.

Gen. Tali.madge explained at some length his views in making llic motion
he had yesterday submitted, and the reasons which had induced him to with-
draw it, and ofier the amendment which he had just presented to the couiniitteo.

He took occasion to say tliat he was opposed to imiversal suffrag-e.

C'oi,. Young opposed the amendment on the ground that it was rendering
the regulation too complex, and was opening a door for swearing in votes. He
preferred tlie amendment of the gentleman from Washington (Mr. Wheeler,)
as being- more simple.

Gen. Koot said the amendment of the gentleman from Dutchess was provi-

ding for the disfranchisement of a numerous class of citizens. The renting of
tenements had become odious to the people, and led to jnany frauds. He en-
larged upon the remarks of the gentleman from Niagara (Mr. Eussell,) Avho

mentioned two instances in his town, where two revolutionary patriots and sol-

diers, one of whom fought with Montgomery under the walls of Quebec, and
the other under Wajme at Stoney Point, would be disfranchised, if this provi-

sion were stricken out. But the honourable gentleman fi-om Otsego (Mr. Van
Buren) thinks that if this clause is retained, the amendments will be jeopar-
dized, and probably be rejected by the people. That honourable gentleman
must doubtless be better acquainted with his constituents than himself, (Mr.
>!oot.) This might be the case so far as it regarded Coopcrstown, which the
gentleman represented ; but as Delaware was contiguous to Otsego, and as a
part of the latter county was nearer to Delhi than to Cooperstown, he must
t'laim to be as well acquainted with the sentiments of the people in that quarter
as their representative.

Mn. Vas Buren felt himself called on to make a few remarks in reply to

the gentleman from Delaware. He observed that it was evident, and indeed
some gentlemen did not seem disposed to disguise it, that the amendment propo-
sed by the honourable gentleman from Delaware, contemplated nothing short

of universal sutlVage. Mr. V. B. did not believe that tliere were twenty mem-
bers of that committee, who, were the bare naked question of universal suffrage

put to them, would vote in its favour ; and he was very sure that its adoption
was not expected, and would not meet the views of their constituents.

]\Ir. V. B. then replied to a statement made yesterday by his honoarable and
venerable friend from Erie, (Mr. Russell,) in relation to the exclusion of soldiers

who had fought at Quebec and Stoney Point, under the banners of Montgome-
ry and Wayne. And he felt the necessity of doing this, because such cases^

urged by such gentlemen as his honourable friend, were calculated to make a
deep and lasting- impression. But although a regard for them did honour to that
gentleman, yet it was the duty oftlie Convention to guard against the admission
of those impressions which sympathy in individual cases may excite. It was
always dangerous to legislate upon the impulse of individual cases, where the
Jaw about to be enacted is to have a genera! operation. With reference to the
case of our soldiers, the people of this state and country had certainly redeem-
ed themselves from the imputation that republics are ungrateful. With au
honourable liberality, they had bestowed the military lands upon them ; and to

gladden the evening of their days, had provided them with pensions. Few of
those patriots were now living, and of that few, the number was yearly dimin-
ishing. In fifteen years, the grave will have covered all those who now sur-
vived. Was it not then unwise to hazard a wholesome restrictive provision^
lest in its operation it might affect these few individuals for a very short time ?

He would add no more. His duty would not permit him to say less.

One word on the main question before the committee. We had already
reached the verge of universal suffrage. There was but one step beyond. And
are gentlemen prepared to take tliat step ? We were clieapening this invalua-
ble right. He was disposed to go as far as any man in the extension of rational
liberty ; but he <?ould not consent to undervalue this precious privilege, so far

as to confer it with an undiscriminating hand noon every one, black or white,
who would be kind enough to condescend to accept it.,

Mr. Fairete proposed the following amendment, to provide for such cases,
as had been mentioned by the gontlemen from Niaga;-a and Delaware ;

" And
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all person* who served in the army or navy of the United Stales in the rero-

lulionary war."
JuDGK Va.n Ness thoug-ht favourably of the amendment offered by the gen-

tleman from Washington. lie had believed that property oug-ht to be made a

qualification for voting; ; but as that question had been decided, he was bound to

acquiesce in the decision, and should not revive the discussion. The best sub-

stitute for this principle, in his opinion, was a long' residence in the state, and he
was pleased with tlie proposition, making the term of residence three years.

This regulation would exclude many persons who constituted a floating popula-

tion, and who ought not to vote. He examined the amendment of the gentle-

man from Delaware in detail, and pointed out its defects. The qualification

derived from being- equipped and armed to do military duty, was the highest

which had been introduced. The amendment of the genllcman from Wash-
ington would include all the classes, to whom the gentleman from Delaware
proposed to extend the right of suffrage, and would therefore supersede the ne-

cessity of his amendment. The amendments adopted by this Convention would
be sanctioned by tlie people ; and it therefore became us to act with more cau-

tion and circumspection. He apprehended if we each would yield a little, we
might act with unanimity.

Judge Platt thouglit it was very important, that the qualifications of voters

should be fixed with precision by the constitution, and that nothing- should be
left to the legislature. Tliat department of the government was fluctuating, and
liable to high party excitement ; and it would be unwise and dangerous to en-

trust it witli the power of regulating- the right of suffrage, any farther than was
indispensably necessary. He disagreed Avith the gentleman from Columbia,
(Judge Van Ness) that residence should be made almost the sole qualification

for voting. Persons might have resided long in the state, who were wholly un-
qualified to exercise the elective franchise.

Mr. P. alluded to the remarks of the gentleman from Dutchess, (Mr. Living-

ston) who in an air of ridicule spoke of the large cities wliich were hereafter to

spring up in this state. That gentleman had once been mistaken in regard to

the western parts of the state, and he believed his views would now prove equal-

ly erroneous. He believed the picture of the future growth of the state, as

pourtrayed by the gentleman from Columbia (Judge Van Ness) a few days
since, was not overdrawn, and that all his predictions of the greatness of the

state would be verified. In view of this state of things, he v/as opposed to uni-

versal suffrage, as it might endanger the future liberties and welfare of the

state. The elective privilege was neither a right nor a franchise, but was, more
properly speaking, an office. A citizen had no more right to claim tlie privilege

of voting, than of being elected. The office of voting must be considered in the

light of a public trust; and the electors were public functionaries, who had cer-

tain duties to perform for the benefit of the whole community. His plan was,
that no person should be vested with the elective privilege, except such as paid

taxes on real or personal estate ; and that too much might not be left to the le-

gislature, the constitution should limit the amount of the tax, say at one dollar.

IVIr. Wheeler spoke for some time in favour of the amendment offered bj
him, and against the amendment of the gentleman from Delaware. The princi-

pal objection to Mr. Root's plan appeared to him to be, that the qualification of
voters were left too vague, and the discriminations were in some cases arbi-

trary. Gentlemen had been lavish of their encomiums on the militia. W^c had
been conducted to the plains of Marathon, and the mountains of Switzerland,
to ilhistrate the bravery of our own troops. No one had a greater respect for

the militia than himself; but of whom were they composed ; Of the farmers
and meclianics of the state, who would be provided for by other qualifications.

His amendment would include all these classes, as well as many others who
were equally entitled to vote.

Gen. J. ]?. Van Rensselaer said, that all the plans which had been sub-

mitted to the Convention, appeared to him objectionable. The pi-oposition of

the gentleman from Washington Avould terminate in universal suilVage. It ad-

mitted persons of all descriptions to vote. He concluded by reading the follow-

ing substitute, which he intended at a proper time to otter.
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** Other tlian paupers or persons who have been, or may hereafter be, convicted

of an infamous crime, who shall hold, possess, or be seized in his own right or in

right of his wife, of ?n interest in lands, tenements, or hereditaments of ilie value

of two hundred and fifty dollars, over and above all debts charged thereon ; or

who shall have been for iliree years an inhabitant of this state, and for one year

next and immediately preceding the election, have been a resident in the city, ward
or town in which he may ofler his vote, and sliall have actually been taxed, and paid

in money on a state or county tax, within one year next preceding tlie election, at

least the sum of shall be entitled to voie in the city, v/ard or town in which lie

may tiien actually reside, for governor, lieutenant-governor, senators, and* mem-
bers of assembly. And that all sucli electors, together with all othercitizens of
this stale, wlio shall have been rated, and paid tuxes to any amount, or shall be
enrolled and have actually performed military duty, or who shall have been as-

sessed 10 work on any public highway, and shall have worked theieon, or have
pa.d a c^immutation therefor, shall be entitled to ^o'.e at elections for all other

elective officers."

Mr. J. Sutherland. I have taken no part in tlie discussion of the diffe-

rent questions, in relation to the right of suffrage, not, because I have not felt

the importance of the subject, but because I was sensible that most of the con-
siderations which would influence its decision, would be more forcibly urged
by others. I have felt tlie great importance of the subject. It lies at the very
foundation of every representative government; and the decision which we shalJ

finally pronounce upon it, must most essentially affect the future character of'

all our institutions. I could not enter into the feelings of those gentlemen, who
thought that in parting with the freehold qualification for senatorial electors,^

we gave up our only guarantee for the unmolested enjoyment of life, liberty,

and property—that we were committing the sacred institutions of our fore-

fathers, under which we hare lived and prospered for more than forty years, to

the winds and to the waves of a turbulent and unbalanced democracy. If I

could have thought so, I should have united my feeble etlbrts to theirs in endea-
vouring to preserve that feature of our constitution. But without entering into

the argument of that question, I did believe with the honourable gentleman
from Queens, that public opinion called for the abolition of the freehold qualifi-

cation. By public opinion, I do not mean popular clamour, which in truth is

often produced by a very iew individuals : I mean the calm and deliberate
judgment of the people, pronounced upon a subject on which they are compe-
tent to think and to decide, after it has been fairly proposed, and temperately
and fully discussed. To public opinion thus understood, I would yield every-

thing : To popular clamour nothing. I will not detain the committee by at-

tempting to show that the question to which I have alluded, is one on which the
people are capable of thinking or deciding ; nor with an enumeration of the cir-

cumstances, which have induced me to believe, that a large majority of those
ivho are interested in the question, wish the freehold qualification abolished. I

will only advert to the fact of the great unanimity with which that question was
decided by the Convention, which contains perhaps as fair and respectable a
representation of the freehold interest of the state as could be assembled.
He thought gentlemen did not realize, how far they have already extended

the right of suffrage. We have given to that large and respectable portion of
onv fellow citizens, who under our present constitution, can vote only for mem-
bers of assembly, the privilege of voting for governor and senators also ; they
have now an equal participation with the freeholders of the state in the choice
of all the officers of government. He believed, that the people of this state
would be satisfied with this extension—that they did not wish nor expect that
portion of our population, to whom it has heretofore been thought unsafe or
unwise to entrust the right of suffrage, even for a single branch of the govern-
ment, to be admitted to the great and responsible privilege of choosing all its

departments : It was making a violent, and, he believed, an unexpected stride—It was vibrating from one extreme to the other. It is not to be denied—it is

a fact, which all observation and all history teaches, that there is and must be,
in every great community, a class of citizens, who, destitute alike of property,,
of eh^aracter^ and of intelligence; neither contribute to the support of its insti-



280 CONVENTION OF

tutions, nor can be safely trusted with the choice of its rulers ; and that this

class increases in a g'eometricol ratio, with the increase of its wealth and its po-
pulation. That, that description of persons ought not to enjoy the right of suf-

frage, all must admit ; and tlie only difficulty seems to be, in fixing upon a rule

^7hich will exclude them, without at the same time excluding a different and
better class of citizens. There is no general nile which is not subject to par-

ticular exceptions ; and I am free to admit, that none can be fixed upon in rela-

tion to this subject, which will not exclude some who ought to be admitted,
and admit others who ought to be excluded. But shall we therefore have no
restrictions at all ? Do we reason or act in this manner, in relation to the ordi-

nary arrangements of government, or the ordinary transactions of private

life ? Is it ever admitted as a valid objection to a law, whose general operation
is conceded to be salutary, that it may opei'ate hardly upon a ])articular indi-

vidual, or a class of individuals ? If it were, there would be an end of legislation,

as there must be of all arrangement, whetlier constitutional or otherwise, of a
general and comprcliensive character.

It is true, sir, that the right of suffrage may be safely extended, in propor-
tion to the prevalence of good morals, and the general diffusion of education
and intelligence through a community ; and I am happy and proud to adtnit,

that this concession lays a very broad foundation for- the right of suffrage among
us. But, sir, I am not without my apprehensions, that this very circumstance
may lead us into error. Most of us are farmers : I feel myself honoured in be-
longing to that very respectable class of men-—And when we look around us,

and see how few there are in our respective neighbourhoods, to whom we
should be unwilling to entrust the right of suffrage, we can hardly realize that
there would be much danger in making it universal. But, sir, why is our popu-
lation thus virtuous and intelligent, and hovr long is it to retain its present
character ? We have hitherto been almost exclusively an agricultural people :

We have had an extensive and fertile i-egion in the west, in which the
enlerprize of our citizens has found ample room to expand itself—Specu-
lation has not pressed upon the means of subsistence—The capital of the
country has been employed in the purchase and improvement of laud, and
the capital of our cities and towns in an advantageous peaceful commerce :

Every thing has been in a state of rapid improvement—The pulse of the body
politic has been healthful an^ vigorous. But, sir, we cannot anticipate the
continuance of this state of things—We cannot expect an exemption from the
changes and calamities vvjiich have visited other nations—Already an interest
is growing up among us, which will produce a most important change in the
habits and character of our population ; I allude, sir, to the manufacturin"- in-
terest, and I fully concur with the honourable gentleman from Oneida, in the
opinion, that the western district of this state, Avill be, at no distant period, the
work-shop, as it has heretofore been the granary, not of this state only, but of
a very considerable portion of this union. Sir, there is no portion of the globe,
of tiie same extent, wliich possesses superior manufacturing advantages ; and
[ do not consider it visionary to anticipate, that within the lives of some who
licar me, there will spring up upon the borders of your canal, cities and towns,
which will bear no mean comparison with the largest and most flourishin"- ma-
inifacturing cities of Europe. Your metropolis, as has been justlv observed,
is destined to be tlie London of this western world. If this be so, sir, is it not
wise to consider what will be the effect of the regulations which we are about
to adopt, not in relation to the present state and condition of our society only,
but in relation to that which is most assuredly to exist hereafter.

8ir, the immediate and direct consequence of political regulations, whether
legislative or constitutional, are often utterly unimportant, in comparison with
their distant and unforeseen effects. I trust, sir, that what we are now doing,
is not done for a day ; and in every stage of our proceedings, I have felt my-
self pressed, and in some degree awed, by tlic rellection, that the transactions
of tliis assembly must shed a benignant or disastrous influence upon a remote
posterity.

It is wise, therefore, toconsider what will be the effect of universal suffra"-e

upon a mimufactunng population, (Mr. S. here went iwlo the subject at some
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length, and indeavoured to shew, tliat from the nature of their habits and oc-

cupations, a manufacturing population must be mose ignorant, and more sub-

ject to an arbitrary or corrupt influence^ than any other description of people.

That from tlie numbers that are collected and crowded together in large man"

ufacturing cities and establishments, they were liable to sudden, violent, and

dangerous excitements, under the influence of which, he contended the right

of suffrage, would be dangcroUs and alarming.) I am aware, sir, that all clas-^

ses of the lower orders of society, are more or less subject to influence. That

they look with something of deference and respect to the opinions of those

who employ them^ who consequently minister to their comfort or subsistence

—and that this influence is felt in the political, as well as other functions

vs'hich they are called on to discharge. But, sir, this is very different from

the influence which I have been deprecating. There is nothing in it either ar-

bitrary or corrupt. Sir, corruption cont^iminates its instrument as well as its

object. And who are to be the agents in buying, or otherwise unduly influenc-

ing the votes of tliis floating, ignorant, and mercenary class of voters ? It will

be the young and ardpnt politicians of the day, who, warmed, if you please,

with an honest zeal in ^wpport of the cause which they espouse, will thus com-

mence their political career, and contract habits and notions of political mo-

rality, which will accompany and influence them through life. This, sir, in my
view, will be the first evil of universal suffrage. It is not the complexion which

may be given by it to a particular election, or the ascendancy which it may
give to a particular party ; it is the introduction into your society, of a class of

voters who cannot act intelligently and independently ; who, therefore, will, on

most occasions, sell their votes to the highest bidder. It is this portion, and this

portion onlv, of the community, whom I would exclude ; and the amendment
of the gentleman from Dutchess, as far as it goes, I think will have this tenden-

cy. The renting of a tenement, supposes a man to have a family, to have arriv-

ed at years of discretion, and to have a residence of some permanency. If

you pass this barrier, you go to universal suffrage ; there is no stage between

this and that. In the view of the subject which I have taken, is it wise to go

that length ?

But it is objected to this amendment, that the renting ofa tenement is a ternl

so vague as to leave too much to the discretion ofthe board of inspectors, which
discretion may be abused. And an objection of a similar character has been

made, to establishing the payment of taxes as a qualification for voters, be-

cause it is said it rests entirely in the discretion of the legislature to say who
shall and who shall not pay taxes. They may say that no man shall be taxed,

who is not worth 1000 dollars. The presumption of such an abuse of power,

is an extremely violent one, and not lightly to be indulged. And if abused at

all, it will Undoubtedly be for the purpose of extending, not circumscribing

the right of voting. Power must be vested somewhere, and wherever vest-"

ed it may be abused. But whenever that shall be considered an objection to

delegating power, as was foicibly observed by an honourable gentleman from

Orange, in a former debate, all government is at an end, and society must be

dissolved into its original elements. But, sir, those who make these objec-'

tions are involved in this absurdity. They recommend to us to do that direct-

ly, which they admit to be a great evil—for fear that by an abuse of the pow-

er of the inspectors of our elections, it may be eventually done. After the

very able discussion which this subject has undergone, I will trespass no longer

upon the patience of the committee.
Mr. Edwards said that this was the very basis of oUr political fabric, and

the due regulation of it was the most important question which had or would

come before tliis Convention. He thought there was great danger of pushing'

this principle too far. He disclaimed any sentiments in favour of artificial dis-

tinctions in society ; but he did believe, that there were many who were not

qualified to exercise this right. In his view, taxation and representation should,

go hand in hand. He pointed out the evils which would follow, if the elective

privilege should be carried to such an extent as had been contended for. If we
sowed the wind, we must reap the whirlwind. We were unmooring the con-«

stitution of our fathers, and committing it to the waves. Much h*d been i&id

36
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of the future. He believed the time would come, when posterity would look to

those who now opposed universal suffrag'e as benefactors to the state. He hoped

the committee would rise and report, that members might commune together

for a few days.

CoL. Young could not see the benefit of rising- and communing together,

till the principles on which wc should proceed, were settled. In reply to the

gentleman from New-York, [Mr. Edwards,) he would remark, that he appear-

ed to advocate principles, which would disfi'anchise m.any persons, who were en-

titled to vote by the provisions of the present constitution. That gentlemair

was in favour of depriving those who work on the roads. The gentleman front

Schoharie thought the legislature pure, and 30,000 young men corrupt. Ifyou

make the constitution acceptable to the people, you will anchor it in their af-

fections.

Chief Justice Spence& said he had not troubled the committee since the

vote on this proposition was taken. His conduct had not been, and he hoped

it would not be, influenced by that decision. He should endeavour to dis-

charge his duty faithfully and conscientiously, whatever might be the resiilt*

He examined at some length the amendment of Mr. Tallmadgc ; and was in

favour of striking out, although he did not like what was proposed to be insert-

ed. Making the renting- of a tenement a qualification for voting, was very

objectionable ; it iiad led, and would lead, to many frauds and frequent perju-

ries. As for the clause which it was proposed to strike out, it evidently led to

universal suffrage, and as such he should oppose it. It was an abuse of terms

to call working on the highway a tax—it was a mere personal service required

to be performed. This and similar propositions had induced him to offer his

substitute, with the hope of preserving one branch of the government. By the

decision of the Convention he had been convicted of an error; and it was not

his intention to controvert the wisdom of a large majority of this honourable

body. His only wish, now, was, that the conflicting opinions of members
might be reconciled, and the subject disposed of in a way that should do credit

to this body, and consult the welfare of the state. We should recollect that

the eyes cf the world were upon us, and that this was another experiment whe-

ther a republican government in its purity could long exist—should we fail,

the enemies of our form of government would mock at us. In his opinion we
should adopt it as a general rule, that those should be vested with the elective

privilege, Avho would be the most likely to exercise it with independence and
discretion. It was upon this principle that he had voted against persons of co-

lour. Gentlemen had quoted the maxim, that all men are born equal. This

appeared to him mere sound. Would it be said that every person in the com-
munity had a right to vote ? He fully concurred with the honourable gentle-

man from Oneida (Mr. Piatt,) who had said that the elective privilege was

rather an office, or a function, than a franchise or^^a right. Much had beea
eaid of the east, and we had frequently been referred to that section of the

country for lessons of wisdom. He held in his hand the amendments adopted

by the Convention of Massachusetts—an assembly, embracing much talent,

wisdom, and experience, from whose proceedings it was not derogatory to us

to borrow precedents. [Mr. S. then read the section regulating the right of

suffrage, as adopted by the Massachusetts convention.] Here was nothing of

military duty, or of those who work on the highways. From the stress which

was laid on military duty, one would suppose that we were to be involved in

perpetual wars. There was nothing at present to justify such anticipations.

The world was pacific and tranquil, and probably no member of this Conven-
tion would live to see this country involved in another conflict. As for the

amendment of the gentleman from Washington, he thought favourably of some
of its features, altliough he agreed with the gentleman l^rom Oneida, in think-

ing that in its present shape, it led to universal suffrage. He concurred with

gentlemen who had preceded him in the debate, that residence and taxation

should be made the qualifications of voters.

Col. Young begged leave to remark, that in Massachusetts a poll tax was laid.

Gen. Tallmadge wished that the question on striking out and inserting

might be divided.
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Gen. Root objected, and said they were indivisible by the rules of the Con-
vention.

Gen. Tallmadge therefore withdrew his motion, and substituted a motion
to strike out " or on the highways,"—assurinf^ the committee, however, that he
should follow it up by moving the residue of the motion which he had the ho-

nour to submit this morning-.

The question on striking out was then taken by ayes and noes, and decided
in the affirmative, as follows :

AYES—Messrs. Beckwith, Birdseye, Bowman, Breese, Brinkerhoff, Brooks,
Buel, Burroughs, Carpenter, Case, Clj'de, Dodge, Duer, Edwards, Fairlie,

Fish, Hallock, Hunter, JIurd, Jay, Jones, Kent, King, Lansing, Lawrence,
Lefferts, Millikin, Moore, Munro, Nelson, Paulding, Piatt, President, Pum-
pelly, Radcliff, Rhinelander, Rockwell, Rogers, Rose, Sage, Seaman, Seeley,

Sharpe, L Smith, R. Smith, Spencer, Stagg, L Sutherland, Sylvester, Tall-

madge, Tripp, Tuttle, Van Buren, Van Home, Van Ness, J. R. Van Rensse-
laer, S. Van Rensselaer, Van Vcchten, Verbryck, A. Webster, E. Webster,
Wendover, Wheaton, Wheeler, E. Williams, Wood, Woodward, Yates—68.

NOES—Messrs. Bacon, Baker, Barlow, Briggs, Carver, Child, D. Clark,

R. Clarke, Collins, Day, Djckman, Eastwood, Fenton, Ferris, Frost, Howe,
Humphrey, Hunt, Hunting, Huntington, Knowles, A. Livingston, P. R. Liv-
ingston, Bl'Call, Park, Pitcher, Porter, Price, Richards, Root, Ross, Russell,

Sanders, N. Sanford, R. Sandford, Schenck, Sheldon, Starkweather, Steele,

Swift, Taylor, Ten Eyck, Townley, Townsend, Van Fleet, Ward, Wooster,
Young—48.

After a few remarks on the order in which the other amendments before the

comm.ittee should be taken up, the chair decided that the amendment of the

gentleman from Washington was next in order.

Gen. Root supported the amendment at some length. As his own proposi-

tion had been voted down, he was willing to take that which approximated
nearest to his own views.

Mr. Radcliff offered a few remarks on the amendment, in which he took

occasion to saj^, that he could not see how gentlemen who voted in favour of

pei'sons of colour, could reconcile their vote with the one which they had just

given.

Judge Van Ness moved that the committee rise and report.

Mr. Edwards begged to say one word in reply to his honourable colleague

from New-York. His motives liad been impeached for the vote he had given.

[Mr. Radcliff disclaimed the intention to impeach the motives of any one.]

?«Ir. E. continued, that his conscience acquitted him, and he was not ashamed
to have his votes go forth to his constituents and to the world. He considered
it no better than robbery to demand the contributions of coloured persons to-

wards defraying the public burdens, and at the same time to disfranchise them.
The committee then rose, reported progress, and obtained leave to sit again.

Mr. Wheeler's amendment was referred to the committee of the whole^
when on the report of the committee relative to the right of suffrage, and the

usual number of copies ordered to be printed. Adjourned.

FRIDAY, SEPTEMBER 28, 1821,

Prayer by the Rev. Mr. Lacey. The President took the chair at the usual

hour, when the minutes of yesterday were read and approved.

THE ELECTIVE FRANCHISE.
Mr. N. Sanford moved that the Convention now resolve itself into a com-

mittee of the whole, on the unfinished business of yesterday.
Before tlie question was put,

Mr. Hunter begged leave to offer several resolutions, relative to the quali'

acations of governor and senators, which were read, andl
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On motion of Mr. Sharpe, referred to the committee of the, whole when on
the executive department.
The Convention then went into committee of the whole on the unfinished

business of yesterday. Mr. JV. Williams in the chair.

Judge Van Ness moved for a re-consideration of the vote of yesterdaj', for

striking out the words " or on the highways."

Col. Young was willing to re-consider the vote, since he believed those

who worked on the highways are as much entitled to vote as those who do mili-

taty duty ; but he believed the motion was out of order.

An animated discussion on a question of order ensued, in which Messrs.
Tallmadge, Root, Young, Sharpe, Williams, Van Buren, the President and
Chairman took part ; when it was decided that the question on postponing the

amendment of Mr. Tallmadge was in order.

The question for reconsideration was then taken and carried in the affirma-

tive.

Col. Young then called for the consideration of Mr. Wheeler's amend-
ment.
Mr. Wheeler would detain the committee but a few minutes in explaining

the reasons which induced him to propose the amendment. He was in favour
of universal suffrage, with such exceptions and limitations as might be condu-
cive to the public welfare.

Here Mr. Young suggested to the gentleman from Washington, (Mr. Whee-
ler,) if it would not be better to suspend his remarks till the blanks in the

amendment were filled. Mr. Wheeler assented to the propriety of the sugges-
tion.

CoL. Young then moved to fill the first blank with tiuo, and the second with
one, as terms of residence.

Mr. Tompkins moved to fill the first with three, and the second with one.

IVIr. Young withdrew his motion, and the blanks were filled as moved by the

President.

Mr. Wheeler proceeded, and concluded his remarks.
Judge Platt was opposed to the amendment, upon the ground that it was

in favour of universal suffrage. He dwelt for some time upon the features of the

amendment, and in reply to the remarks which had fallen from Messrs. Young
and Wheeler, He thought three years, as a term of residence, was too long,

since it would exclude many farmers who might emigrate and settle in this

state.

Col. Young followed in a speech of considerable length, in which he con-
tended that all who contribute to the public burdens should enjoy the right of
suffrage.

Mr. Briggs remarked that we had arrived at a state when the only alterna-

tive was to tread back our steps, and restore the senate as it was, or adopt uni-

versal suffrage. He preferred the latter.

Mr. Van Buren occupied the floor for some time in expressing his senti-

ments decidedly against the amendment, and against universal suffrage. We
were hazarding every thing by going to such lengths in the amendments—the
people would never sanction them.
Mr. Tompkins supported the amendment, and thought too much alarm had

been created by the bug-bear, universal suffrage. Taxation as connected wilh
representation, meant liability to taxation. How was it when no taxes were
imposed in this state ? Was there no representation ? The property qualifi-,

cation had alwajs been an odious feature in the constitution ; and as it would
bear away with it a vast proportion of the perjuries, slanders, &c. that had often

disgraced our elections, lie hoped it would be abolished.

Mr. Bacon said, that he was glad that we had at last come to calling things

by their right names ; heretofore gentlemen had generally on all sides of the

douse disclaimed the intention of engrafting in our constitution the principle of

universal suffrage, but had professed that it was their wish to restrict it within
fiome substantial or definite bounds ; we had however just been told by the lio-

nourable President of the Convention, that he was openly and decidedly in fa-

vour of every man who cither directly or indirectly contributes to the public
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ic-vpiiue, or who in the smallest degree sustains any public burthen, having an
equal right to vote ; and of course that as every one, whatever be his character
or station, contributes something by way of a tax upon the rum, tea, or sugar
which he consumes, it followed that every man in society is a rightful and proper
voter.

Ever since we lost our hold upon the great freehold anchor wliich had for

forty years held us together, we appeared, as he had feared we should, to find

ourselves afloat upon an open and untried sea ; and the gentlemen from all

quarters of the house are pointing us to one port after anotiier in which they
promise us some anchorage ground and some safety ; yet as fast as we advance
towards it, it seems to be relinquished as not worth the experiment. For him-
self, lie had been with that small minoiitj' who was disposed still to adhere to

the old freehold ground, so far as it respected one branch of the government

;

not so much on the ground of adding to tlie checking powers of the senate, as

giving an artificial counterpoising weight to that branch—nor for the sake of
giving to mere property, as such, and for itself, an additional weight in the go-
vernment. Though something might be due these considerations—but it was
rather on the principle of arriving through tiie medium of a property, particu-
larly a freehold qualification, at a sort of moral and independent test of charac-
ter, in the elector, wliich we could get at in no other practicable mode. And
whatever might be said in a general sweeping way that property of itself con-
ferred upon its possessor neither virtue, integrity, or talents, it could not be
disguised that in this country at least, it was a safe general rule that industry
and good habits did in almost every instance conduct the man that practised
them, to some moderate share of property, and to a small competence, wliich
-only he would require. And of all other countries on earth, it was in a free
republican frugal government like this, that such a qualification was the most
reasonable one to require. To ask it of a man borne down by the burdens
heaped upon him by an expensive and oppressive government, and born in a
state of penury and dcpendance, from which, owing to the structure of the go-
vernment, and the state of society, it was impossible he should rise, would be
indeed but a mockerj'^ upon him. Not so here ; there are indeed exceptions
to it, as there are to all general rules, and many hard cases which cannot be
provided for. Misfortune may overwhelm a worthy and industrious man, and
for a time disqualify him; but this will generallj' be temporary and transient,
and with a continuance of his good habits, he will soon again rise to his level
and to an enjoyment of his elective rights.

Of all other pecuniary qualifications, it was clear to him as a general rule, thr.t

a small interest in the soil, and the situation and habits of a small landholder
and farmer, furnished the most probable test of character, and the greatest like-
lihood of finding united with it independence, sobriety, and safe intentions. It
was for this class that the qualification was intended, as they comprised the
great majority of our citizens, and not for the large landholders and wealtiiy
speculators, whose numbers were few, and who could have but little compara-
tive weight in the great body of small freeholders.

As to one branch of the legislature, he thought therefoi'e it would have been
wise to require this qualification for the elective sufi'rage, and we might then
have extended it for the other branches to almost any extent which any gen-
tleman could have asked for. Having been, however, overruled in this, he
had been desirous, if practicable, to have fixed some definite and moderate lim-
its to the general qualification ;—at least to the extent of requiring the pay-
ment of a small pecuniary tax upon some sort of property to the general fund of
the community, and tliis upon the same general principles which had influen-
ced him in relation to the small freehold qualification.—In this too he had been
overruled by a majority, who had against his vote decided that every man who
is enrolled in the militia shall be entitled to vote for every elective officer in
the state. It is indeed provided that only those who are armed and equipped
shall vote,—but it is impossible to shut our eyes against wliat will be the prac-
tical execution of this provision, and that evciy man who can be mustered on
a parade day Avill in fact vote. For what evidence are we to have of his
equipment but (ho rcrtificate of bis captain, v/lio is to lie elected In- the votc^
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of his company, none of whom he will be very likely to offend by holding them
to a rig-id compliance with a law which, but a small portion of them, as we are
told, have ever been in the liabit of complying with,—at least, he will hardly
deprive his personal aud party friends of a right of voting for a small failure iu
complying with the requirements of the law, and the list of our electors will
thus be held at the will of a militia officer, subject to all his caprices, his party
feelings, and personal attachments. This, then, in its operation, is little short of
universal suffrage ; at least of all citizens between twenty-one and forty-five

years of age, and there can after that be no good reason for excluding those
who are over forty-five, and not therefore liable to enrollment, especially as
they will from their age , their experience, and their habits, probably be in general
more discreet voters, than those of the same class of society who are younger.
The few other persons which will be comprehended in the amendment offer-

ed by the gentleman from Washington will then make but little difference in
Ihc real characters and qualifications of our electors as settled by the militia

list, and though in principle decidedly opposed to both, yet as the one has been
adopted by a large majority, I can see little use in withholding the others.
Indeed, why after this insist upon any other qualifications than those of age and
residence, and if we are in truth, and to all practical purposes prepared to pre-
sent the question of universal suffrage to the people, let us do it with as little

disguise as possible, and not under the name of military duty or highway labour,
affect to impose restrictions which in tlioir operation will have little or no re-
straining effect, and will besides be liable in their execution to those obvious
abuses, which instead ofa protection will be at the best but a perversion of the
elective franchise.

For these reasons only he should, he believed, vote for the amendment ofthe
gentleman from Washington, though he should in the end vote against the
whole proposition with which it was to be incorporated.

Mr. Steele moved to insert the word white ; but this was declared by the
chairman to be inadmissible, according to the rules of the house.
Mr. Dodge was in favour of some parts of the amendment, but disliked oth-

ers. He made many prcfator}' remarks, and gave notice of his intention at a
proper time, to offer an amendment calculated to meet the objects which he had
in view.

JrDGE Platt explained, and Messrs.Burroughs and Young made further re-
marks iji support of the amendment.
Chancellor Kent opposed the amendment, and assumed the ground that

the principle it contained was more extensive than the reciprocity between tax-

ation and representation, for which its supporters contended. The proposition

covertly amounted to universal suffrage. The great object ofgovernment was
the protection of property—life and liberty were seldom endangered in this

country.

Gen. Root supported the amendment. Much stress had been laid on taxa-
tion in the course of (he debate. Theie might be a time when no state tax
would be necessary. Such a state of tilings had existed, and it had been pre-
dicted would again exist when the grand canal was finished. Would gentle-
men have no voters in such halcyon days ?

Mr. Eadcliff was for universal suffrage. Public sentiment called for it.

Provision had been made for nearly all, and the remnant ought not to be exclu-
ded. Authorities cited from foreign wnters, and precedents drawn from other
govenuneuts, were wholly irrelevant—tlie people of this country, above all

others, were intelligent and virtuous—he was not afraid of them. The argu-
ment drawn from the rise of populous cities was fallacious—town and country
increase in the same ratio.

IvIr. King said if any gentlemen had supposed him to be in favour of univer-
^al suffrage, as tlicir language \\ould seem to imph', they had grossly misappre-

hended his sentiments. In his view such an extent of the elective privi-

lege would be in the highest degree dangerous—no government, ancient or

modern, could endure it. So far as he was acquainted, public opinion did not re-

<[uire it—he was certain this was so in the quarter of the country which here-
7ivf ?epfed.nndl!(' believed the same sentiments were entertained by the people of
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the west. He was acquainted with the country whence most df them cmig-ra-

ted, and with their fathers, and was confident the sons of such sires could n-^t

cnt'ertaia such extravagant sentiments. The protection of property and tlte

encouragement of honest industry constituted the basis of civil society, and

were the primary objects of government. The possession of property was ge-

nerally an indication of other qualifications. He would exclude all who had not

the capacity to discriminate between candidates, nor tlie independence to exer-

cise t!ie right discreetly. In his view universal sulfrage was perilous to us and

to the country ; and if "it were sanctioned, he should regret liaving been a mem-

ber of this Convention.
Mr. SxARKWKATHEa wished some provision to be made against permitting

shoe-blacks and stragglers from voting ; and proposed an amendment to that

effect.

Col. Young said the gentleman's wishes could hereafter be gratified—at pre-

sent it would not be in order. IMr. Y. spoke for some time in reply to Messrs.

Kent and King. He adverted to the constitutions of Massachusetts and Con-

necticut, and said that all who paid a poll tax had a right to vote in those

states.

Mr. King remarked that the poll tax was not universal.

Mr. Radclief remarked, that if the argument of the gentleman from Queens

was correct, a re-consideration of some of our proceedings appeared to be ne-

cessary- Some discussion took place between Messrs. Van Buren and Young

on the consequence of the vole, and with what understanding the question

would be decided.
' Gen. Tallmadge assigned the reasons which would induce him to vote in fa-

vour of the amendment.
Mr. Van Vechten then occupied the floor about half an hour in opposition

to tlie amendment. He recapitulated and enlarged upon the considerations

which had been urged against the amendment, and pointed out the injustice and

danger attending universal suffrage. In his opinion, public sentiment on this

subject had been grossly misunderstood, and gentlemen had been deceived by

the channels through which it came.

V The question on i\Ir. Wheeler's amendment was then taken by ayes and noes,

and decided in the aflBrmative as follows :

AYES—Messrs. Bacon, Barlow, Breese, Briggs, Brooks, Burroughs, Car-

penter, Case, D. Clark, R. Carke, Clyde, Collins, Cramer, Day, Eastwood,

Fenton, Ferris, Frost, Hogebooin, Howe, Humphrey, Hunt, Hunting,

Kurd, A. Livingston, P. R. Livingston, M'Call, Millikin, Park, Pike,

Pitcher, Porter, President, Price, Radcliff, Richards, Rockwell, Root, Rose-

brugh, Ross, Russell, N. Sanford, R. Sandford, Schenck, Seeley, R. Smith,

Starkweather, Steele, Tallmadge, Taylor, Ten Eyck, Townley, Townsend,

Tripp, Tuttle, Van Fleet, A. Webster, Wheeler, Wooster, Yates, Young—63.

NOES.—Messrs. Barker, Bockwith, Bowman, Buel, Carver, Dodge, Duer,

Dyckman, Edwards, Fairlie, Fish, Hallock, Hunter, Huntington, Jay, Jones,

Kent, King, Lansing, Lawrence, Lefferts, Moore, Monro, Nelso, Paulding,

Piatt, Pumpelly, Reeve, Rhinelander, Rogers, Rose, Sage, Sanders, Seaman,

Sharpe, Sheldon, I. Smith, Spencer, Stagg, I. Sutherland, Sylvester, Van Bu-

ren, Van Home, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van

Vechten, Verbryck, Ward, E. Webster, Wendover, Wheaton, E. Williams,

Wood, Woodward.—55.

The committee then rose, reported progress, and obtained leave to sit again,

and the Convention adjourned.
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SATURDAY, SEPTEJ\IBER 29, \Ui.

The Convention assembled at 9 o'clock. Prayer by the Rev. Dr. CummiisG -

The minutes of yesterday were then read and approved.

THE ELECTIVE FRANCHISE.

aiR. Edwards offered the following resolution:

Resolved, That the committee of tlie whole be discharged from the further con-^

sideratioii of the rcpori of the select committee appointed to consider tlie right of

suffrage and tlie qaalification of persons to be elected, and lliat tlie same, togetli-

er Willi the amendments made thereto in committee of the whole, be referred to ;«,

select committee consisting of thirteen members, and that the committee also re-

port their opinion upon the expediency of excluding peo|ile of colour from the

right of suifrage.

In explanation of the reasons which induced him to offer the resolution, Mr.

Edwards remarked, that the object of this Convention, was to form such a con-

stitution as would meet the approbation of the whole community—a constitu-

tion that would be deeply rooted in the affections of the people. All were iu

favotir of granting to every man who was qualified to vote the elective privi-

leges ; btit there were certain limits, beyond which we ought not to go. A
sefeet committee might embody the sentiments of all the members, and harmo-

nize their different views.

Col. Young said he was about to move, that ihe committee of the whole be

discharged from the further consideration of the report on the right of suffrage,

with a view that it might be referred back to the select committee. It was hia

intention to offer, at a proper time, an amendment by inserting the word
" white," so as to read " white male citizens." The committee has settled

that the right of suffrage shall be extended ; the vote was a strong one, and by

members of the Convention who understand the subject as well as the gentle-

men from New-York and Albany. Sir, many of the gentlemen in the majori-

ty upon this question are from the country ; and know more about the feelings

of the yeomanry, than those who, from their wealth, habits, and official sta-

tions, do not mingle among the people.

Mr. Sharpe thought tlie motion of the gentleman from Saratoga was not iu

or^ler, and would leal to embarrassments.

CdL. Young replied, that there was no danger of another entanglement.

He proposed to move, in tlie first place, that the committee of the whole be

discharged ; and next, that the report be re-committed to the select commit-

tee who had originally made tlie report. He had supposed that they were as

well qualified as others to aot on this subject ; but as the gentleman front

New-York thought otherwise, he had no objection that another committee

should be created.

After some further discussion between Messrs. Edwards, Young, King, Rooty

and the President,

Gen. Root objected to the resolution offered by the gentleman from New-

York, (Mr. Edwards) on the ground that it was jireinatnre. The subject

should be gone through with in committee of the whole. Gentlemen have pro-

mised that when the report of the committee of the whole is before the liouso,

they would move certain amendments, and he presumed tliey would fulfil their

promise. It would then be time to refer it back to a select committee to have?

the amendtnents whicli have been made put into a compact form. With a

view of having it take this course, he moved that the resolution offered by the

gentleman from New-York, (Mr. Edwards) lie on the table, for the purpose of

going into committee of the whole on the subject.

Tliis motion was not seconded.

Mr. Edwards observed, that the amount of what gentlemen opposed to him

had said, was, that the Convention was not master of its own business. Sir, we

have a right to manage our business as we please. The favour now asked, is-

thcboon of a very large and respeetablc minority of this Convention, and of -j^.
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iarg-e porlion, I will not say of a majority, of the people of this slate. It is, sir,

to iiave a little delay—tliat tiie subject may be calmly reviewed by a new com-
mittee, in no way shackled by any former official act. He had hoped, that to a
request so reasonable, there would have been no opposition.

Mr. Wenoover made a (ew remarks.—If the motion were reversed and
modified, he would have no objections to it ; but in its present shape, he should

be compelled, thoug-h unwilling-ly, to vote ag'ainst it.

Mr. R. Clarke thought we should g-ain nothing- by referring' the report to a
select conmiittee. There were certain great and leading principles, wluch
ouglit to be settled in committee of the whole, before the report, was referred

back to a select committee, wiiose duty it should be merely to reduce to a pro-

per form what had been discussed and adopted.

Mr. Briggs. The gentleman from New-York appears to wish to undo all

ive liave yet done, sir. Sir, it appears to me to be all mummery. We have
agreed to universal suffrage, and I hope we shall stick to it. Sir, we should

agree here only to general principles ; but we seem to be splitting on details.

Mr. Hogeboom wished the subject might be referred back again to a select

committee, in order to have some restrictions on this system of universal suf-

frage.

The question having been divided agreeably to the suggestion of the gentle-

man from Saratoga, (Mr. Young,) was first taken on discharging" the commit-
tee, and carried.

Mr. Wheeler wished to move an amendment. The President decided that

it was out of order to receive any amendment other than to the motion of the

gentleman from New-York, (Mr. Edwards.)
Col. Young contended that it was in order, and appealed from the decision

of tile chair.

A desultory debate here ensued on the question of order, when
Gex. Root said it was unfortunate that there had been more difficulty in re-

lation to the rules and orders in the short time that the Convention had been in

session, than there ever was during the whole of any session of the legislature.

Probably this is because the members are very well informed upon every other

subject except rules and orders. They soar above these trifling matters. Cer-
tainly the decision of the chair was correct.

CcL. YoTjNG withdrew his appeal, and after some further conversation, the

question was taken on the second part of the resolution offered by the gentle-

man from New-York (Mr. Edwards,) and carried.

Ordered, That the committee consist of thirteen members, who were subse»

quently designated and appointed as follows, viz.

Messrs. Young, Wheeler, Taylor, R. Smith, Rogers, A. Livingston, Bow-
man, Collins, Bacon, Burroughs, Fenton, Dubois, andDyckman.
Mr. MutsRo submitted the following- resolution which he wished referred to

the committee just appointed.

JiesolveJ, That the right of suffrage for all elective officers be vested in all the

resident male citizens of this slate, of tlie age of tweniyone years, who now are,

or hereafter shall be, legally settled hi tlie several cities and towns of this state, ac-

cording to the present provisions in relation to settlement, now established by law.

Resolved, That in each city and town a register shall be kept, in which the names
of the several electors settled in such city or town shall be inscribed, in such
manner, by such officers, and subject to such regulations as shall be prescribed

by law; and while tlie name of any elector shall continue inscribed in such regis-

ter, and lie continue actually to reside in such city or town, he may vote in that

city or town for all elective officers whatever; and upon his removal to any other

city or town, his name shall be inserted in tlie register of the town to which he
shall remove, upon producing the certificate of the proper officer of the city or

town from whence he shall have removetl, certifying that he is an elector of that

city or town.

Referred accordingly.

Judge Platt, following the example of the gentleman from Westchester,
begged leave (o offer the following resolution ;

37
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Resolved, That every male citizen of the age of 21 years, who shall hare an
interest m Ids own right, or in the right of his wife, in law or equity, of the value

of ^250, over and above all debts charged thereon, in any lands or tenements in

this state, at the time of offering his vote at any election ; and also every male
citizen of the age of twenty-one years, who shall have been one year next preced-

ing the day of election, an inhabitant of tliis state, and for the last six calendar

months a resident in the city, town, county, or senatorial district where he may of-

fer his vote, and who shall within the year next preceding have been regularly

rated and assessed to the amotmt of fifty cents or upwards, for any state, county,

city or town tax or taxes, in money, pursuant to law, (not including any assess-

ment for liighways) and who shall have actually paid such tax or taxes, shall be

au' horized and empowered to vote for governor, lieutenant-governor, senators,

members of assembly, and all other elective officers : Provided, that no person

shall vote at any election, except in the town or ward in which he shall reside at

the time of the election.

Referred to the same committee.
Mr. Wep^dovkk submitted the following resolution, which obtained a similar

reference :

Aftei* the word yecers in the second line add,

" Excepting people of colour, and Indians, not possessing taxable freehold

property within this state, of the value of two hundred and fifty dollars."

Mr. Sharpe moved that the following proposition of Mr. Duer (now absent)

be referred to the same committee.

Strike out all after the word " year" in the second line, for the purpose of

inserting as follows

:

" Next preceding the election at which he shall offer his vote, an inhabitant of

this state, and for the last sis months of that period a resident of the city, ward,
er town in which such election shall be held, and shall within the said year have;

actually paid a stale o: county tax assessed upon his real or personal property, and
the sons of persons thus qualified, of the age of twenty one years, and residing in

the family of their parents, shall be entitled to vote for all officers that now are

or hereafter may be elected by the people."

The amendment was referred accordingly.

Gen. S. Van Rensselaer moved to refer the amendment submitted several

days since, to the committee of the whole, and withdrawn, to the same com-
mittee. That amendment was in the words following :

Every male citizen of the age of 21 years, who shall have resided in the state

one year, and in the city or lown wliere he may claim to vote, six months preceding
an election ; and within the last two years, sliall have been assessed, and paid a
state, county, or town tax ; together with the sons of citizens qualified as afore-

said, above the age of 2t years, and not exceeding years, who may neither

have been assessed, nor paid any such tax, shall be entitled to vote for governor,
lieutenant-governor, senators, members of assembly, and for every other officer to

be elected by the people.

Referred accordingly.

Mr. Biruseye offered the following resolution, which was referred to the

satne committee :

Strike out the first section of the report of the select committee, and insert,

1. Resolved, That all persons embraced in the four following cases, shall be en-

titled to vote for all officers to be elective by the people :

1st. Every iVee male citizen of this state of full age, who shall for six months
prece'ing an election, have possessed in the county where he may offer his

vote, an intercsi in land either as a freeliolder or under a contract of purchase to

th* value of ^100, over and above all debts charged thereon.
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2d. Every free white male citizen of this state, who shall for six months preced-

ing an election, have occupied in the countj where he offers to vote, eillier as a

tenant, as a freeholder, or under a contract of purchase, a tenement of the yearly

value of 5 dolls.

3d. Every free white male citizen of this state, of full age, who shall within two
j^ears preceding the election at whicli he offers his vote, liave been rated and actual-

ly paid taxes in the county wliere he offers to vote, upon any assessment oJ the

amount of 50 dollars, for town, county, or state charges, on real or personal pro-

perty.

4tli. Every free white male citizen of this state, of full age, who being armed
and equipped according to law, shall for one year p. eceding an electio n have per-

formed militia duty required of him by law in the militia of this state : but no per-

son shall vole but in the town in which he shall then reside, nor unless he shall have

been an inhabitant of the state for one year, and of the county where he offers to

vote for six months preceding an election

,

Mr. Radcliff oiTered the following resolution, which obtained a similar

reference :

Resolved, That the committee be Instructed to inquire into the expediency of

adding the following to Mr. Hoot's amendment. After the word state, in the

tenth line, add :

" And provided, however, that no citizen, other than a white male citizen, who
shall not for the year next preceding have been so assessed and actually paid a tax,

either to the state or county, upon a real or freehold estate, of which he was seis-

ed, shall be entited to vote at any such election ; and that no other than white citi-

zens shall be liable to be assessed, or to pay any personal tax, or any tax on any
personal estate whatever."

Mr. R. Smith offered the following, which was also referred to the same
committee :

Resolved, That every male citizen of the age of twenty-one years, who shall

have been one year an inhabitant of this state, and for six months a resident in the

town, county, or district where he may offer his vote, and shall have been for the

year next preceding assessed, and shall have actually paid a tax, either to the state,

county, or town, or being armed and equipped according to law, shall have per-

formed within that year military duty in the mihtia of this state ; and also all mi-
nisters of the gospel, being citizens, and every other white male citizen of tiie

age of twenty one years, who shall have been three years an inhabitant of this

state, and for one yeaf a resident in the town or city where he may offer his vote;

and has during the said year been assessed and actually paid a tax on the high-

way, or commuted therefor, shall be entitled to vote m the town or ward where
he may then actually reside, for any elective officer in this state.

The President observed that the business next in order, would be the con-
sideration of the report of the select committee, on that part of the constitution

which relates to the legislative department.
On suggestion of Mr. King, that subject was postponed.

FUTURE AMENDMENTS.

On motion of Mr. Van Buren, the Convention then resolved itself into a.

committee of the whole, on tlie report of the committee to whom was referred

the subject of future amendments of the constitution. Col. Young in the

chair.

Gen. Root moved to strike out that part of the report from the word and,
in the ninth line, to the word then., in the sixteenth line, which required a se-

cond reference to the legislature, so that an amendment which should at any
lime have received the sanction of two-thirds of that body, shall be presented at

once for the final review of the people.
In support of the amendment, he observed, that he thought there was tOQ

much complexity in the machiuerv, and bolts and hoppers of the political mill,
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before the final process should present the superfine flour in ths receiver. !No

amendment could ever be consummated in this protracted and tedious way.

The subject would be forgotten by the people before they ultimately came to

act upon it. It would indeed be published in the newspapers, and read about

as often as the advertisements of mortgage sales, which might occupy the con-

tiguous columns. There was no necessity of presenting the subject twice to the

legislature.

Mr. Van Vechten, as a member of the committee which had presented

the report, thougM it expedient to state a brief outline of the reasons that had

induced the committee to offer it.

The principle of the report was borrowed from the late amendments of the

constitution of Massachusetts

The object of requiring its passage by two-thirds of two successive legisla-

tures, was, that the attention of the people might be called to the subject, and

suflicient time given for deliberation upon it ; and it is probable that the mem-
bers of the second legislature would be chosen with special reference to the

subject. The constitution, he said, should not be altered for light or trivial

causes. Its amendment should be the result of calm and dispassionate reflec-

tion, not of sudden and strong excitement.

Ma. Sharpe was opposed to striking out. After the constitution should be

made, he hoped it would be united in by the Convention and the people, and

suffered to remain long enough to give it a fair experiment. Sir, in tins way,

we shall be making amendments too cheap. The legislature will always be

troubled with propositions from various parts of the state, to alter the constitu-

tion, and these from one place or another, will be received year after year.

Experience will warrant this conclusion, from what has taken place in regard

to the constitution of the United States. Sir, a session of congress never pass-

es, in which much time is not occupied in discussing amendments to that con-

stitution.

Gen. Root. It seems that such perfection will be obtained in the instru-

ment about to be made, as never to require amendment. It is to be the very

essence of perfection, and v.ill remain forever unalterable. We have been told

that we must make a constitution for future ages, when this state shall become
populous and corrupt. In that case, it ought to be so made as to be capable of

alteration, so as to check the first appearance of corruption. It will undoubt-

cvily require alteration, as the condition of society may change. If the people

foresee tliat the constitution we present to them is susceptible of amendment
thev m.ay adopt it, even though some of its provisions may be obnoxious. But
if an insuperable barrier is placed in the vvay of future alteration, its adoption

may be very doubtful. The constitution of the United States would never have

been ratified, had it not been capable of amendment.
It had been said, that the second legislature will bring with them the senti-

ments of the people on the subject. If so, where is the benefit of referring it

to the people at all ? He thought the constitution of the United States had not

been suffjciently liberal on this subject, and that many salutary amendments had

been prevented. In this Convention, a bare majority is expected to make such

a perfect constitution, that the unhallowed hands of posterity must never pol-

lute it with their touch. He was not willing that the motto J^'olime tangerc.

should be inscribed upon it.

Chief Justice Spencer said, when he read this report he did think that

we should unanimously adopt it, without amendment, and that we should have

the satisfaction of agreeing on one point at least. But he now despaired of re-

idising his hopes and expectations. The amendment of the gentleman from

Delaware appeared to him to be a mischi<>vous one,though he did not charge him

with that intention. He explained the provisions of the report, and thought

Ihcy were such as every member must approve. It afforded him pleasure to

gee incorjjoraled in this report one |<rinciple, which he had mentioned in a for-

mer debate—he meant the principle of submitting the question to the people in

the first instance, whether tliey would amend the constitution. The gentleman

from Delaware had complainf-d, that tliere Avould be a great delay in effecting

any amendments. IMr. S. did not apprehend any difliculty on this score—he
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hoped tlie constitution would not be left so imperfect, that the postponement of

an amendment for two years at fartlicst, would be a serious grievance.

It had once or twice been thrown out in debate, that the amendments to the

constitution would be submitted en masse to the people.—He was sorry to sec

this subject introduced at this stage of our proceeding's, and could not but think

it premature. At a proper time it would regularly come before the Conven-
tion, and be a subject for discussion.

Mr. Va?, Buren rose merely to cori-ect an idea that seemed to be entertain-

ed that he was in favour of an entire new constitution. The fact, he said was
otherwise. He preferred to engraft amendments upon the existing one ; and

he had only expressed his fears that such a course might be rendered unavoida-

ble from the very numerous and essential alterations that had been proposed.

Gea. Tallmadge concurred in the remarks tiiat had fallen from the lion-

ourable gentleman from Albany, (Mr. Spencer) and had hoped that this report

would have been unanimously adopted. If the motion of the gentleman from

Delaware should prevail, it would result that the vital principles of the govern-

ment might be entirely changed, and its most important and valuable institu-

tions overturned, in the short jjeriod of six or seven months. It necessarily de-

volved upon the legislature to fix the time when it should be submitted for its fi-

nal ratification bj' the people : and thus essential and momentous principles

might be introduced under the impulse of sudden excitement. Three-fourths

of the states, instead of two-thirds, are required to sanction amendments to the

constitution of tiie United States ; and the time necessarily required to obtain

that sanction, was very considerable. But even there, it had been shewn from

experience, that amendments were liable to be obtained with too great facility.

It had been appended as a thirteenth article to the amendments of that consti-

tution, in tlie laws of the United States, published under the direction of the

tlien secretary of state, and attorney general, that any person who should ac-

cept of any present, pension, patent of nobility, &c. from any foreign prince,

potentate or power, should be tlienceforth disfranchised. And it had been in-

ferred that a soldier, by having enlisted in the Spanish service in Florida, and
received the bounty of a dollar, was no longer entitled to the privileges of an

American citizen. The amendment had been proposed at the time the nation

was in a ferment respecting young Bonaparte, who received a pension from
France. It was found, however, on examination, that fortunately the concur-

rericc of one more state was wanting, so that this preposterous amendment
was prevented from becoming a part of the constitution of the United States.

He hoped, therefore, that this committee would not embrace a principle liable

to such dangerous consequences.
Gen. Root then withdrew his motion,and moved to strikeout the words tivo-

(lurds, and to insert the vfovA. majority, so as to require the passage of a propos-

ed amendment by a majority only, when it should be a second time presented

to the consideration of the legislature.

Mr. p. R. Livingston preferred to have the majority referrable to the first

legislature rather than the second, and hoped the mover would consent to vary

his motion accordingly.

Gen. Root preferred to retain it in its present shape. He thought that the

first legislature would be more apt to be hurried away by the impulse of party

than the second.

Mr. Van Buken made a few remarks in opposition to the motion.

The question was then taken and decided in the negative, by a large majo-

rity, only fourteen voting in the affirmative.

Mr. Wendover moved an amendment, to render more definite the contem-

plated publication, by adding after the word published, " in at least one news-

paper in each county in this state, in which a newspaper shall be printed."

Mr. Van Vechten thought that the manner of the publication might with

propriety be left to the determination of the legislature.

Mr. Wendover's motion was then put and negatived.

JuoGE Platt did not rise to object to the report—he heartily approved of it.

There was one ambiguous phraise, however, which he wished to see amended,

'i'iie words" //i/';7('op/('," which occurred in the intli line of the report appeared
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to hi.n not to be sufficiently definite. There were frequently warm disputeswho were the people-party after party Sprung: up, all claiming- to be the peo-ple, and in some cases it might become a subject of doubt, who were meant to becomprehended in the term. One might say that this or that party were tlie
people-another, that the freeholders only were included in the term_a third
that the whole mass of the community were the people. This ambiguity mightlead to serious difficulties, and he thought we had better substitute a term more

thil". f\i
'^^'"«^^'^ ^° '^'''^^ °'jt the words " the people,-'^ and to insert insteadthereof the clause m the act ot the legislature recommending a Convention,and defining what persons should be entitled to vote. It was a fair principle

that all who had a voice m making this constitution, should also have a voice inamending it, and no others.

P.^t";
E Williams opposed the motion of the gentleman from Oneida, (Mr.Plat .) The last words which he should vote to strike out, would be " thepeo-

_pZe," because we all agree that the people are the only sovereigns of this state.There is, however, a diHerence of opinion as to what constitutes the people,borne think the people comprise the whole mass of the population, and in thissense It has been used by the committee who made this report. We should
therefore retain it as reported. The select committee have wisely provided
that as It regards future amendments, the whole shall be heard, male and fe-
inale. The better h^M oithe people will then advise with their fathers, hus-bands, sons and brothers, and thus there can be no doubt but the people will ar-rive at correct conclusions. And to save those better halves the trouble ofvoting the committee have deputed those who usually represent them, to goand vote on this occasion. 'fa"
The motion of Mr. Piatt was lost.

The question was then taken by ayes and noes on the whole report, and de^cided in the affirmative unanimously.
The committee thereupon rose and reported the same complete.
Mr. Spencek moved that the report of the committee on the appointins-power be made the order of the day for Monday next. Carried.
Mr. AVheato-n offered the following resolutions :

Resolved, That the constitution ouglit to be so amended, as to provide, that it
shall be the duty of the leg.slature to make uniform laws on the subject of pri=
vate corporations, and tliat no religious, or civil, or elemosynary coriwration (ex-cept tor the government of cities and towns,) sludl hereafter be established un-
less according to tlie general rules and regulations prescribed from time to 'lime
ill siicli laws : Provided, that noliiiiig herein contained shall be construed to im-
pan- the obligations of the charters already granted to the several corporations
in this state.

'

Resolved, That the constitution ought to be so amended, as to provide, that the
legislature shall make no retrospective law, or act, divesting the rights of prop-
erty, legally vested in any person or body politic at the time of the passage of
such act. '^ °

Resolved, That the constitution ought to be so amended as to provide, that no
person shall be compelled to frequent or support .iny religious worship, place or
ministry whatsoever; (except according to such private contract, as he, or anv
corporation of wiiich he is a member, niav voluntarily make for that purpose,) nor
shall be restrained, molested, or burtheiied, on account of his religious opinions
or behet, and the same shall not affect his civil capacities, and no religious test
shall ever be required as a qualification to any ollice or public trust under this
state.

Resolved, That the constitution ought to be so amended, as to provide, that the
rights and privileges of the corporations called tiie college of physicians and sur-
geons m tlie city of New-York, the trustees of Columbia college in the city of
New-York, of Union college, Hamilton college, and of all other colleges and acad-
emies which have been, or shall be incorporated by the regents of the universitv
ot this state, pursuant to an act of the legislature entitled ".an act relative to
the university," passed April 5lh, 1813, .are hereby ratified and confirmed.

i2eso/ve(^ That the constitution ought to be so amended, as to provide, that it
ehall be the duty of the legislature to make laws requirini; the several citie?
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Sad towns in tliis state to assess, levy, ami collect, on the real and personal proper-

ty therein, such sums of money as may be necessary (in addition to the amount to

which each city and town may be entitled from the interest of the common school

fund) for tlie purpose of establishing and keeping public and common schools in

every such city and town, for the mstruciion of all the children therein.

Resolved, Tliat the above resolutions be referred to the committee of the whole

house, vviien on the reports of the select commiitees on the legislative department

and the bill of rights,

Mr. Ross submitted to the Convention the following: resolution :

Resolved, That the person of a debtor, where there is not strong presumption

of fraud, shall not be detained in prison after delivering up his estate for the bene-

fit of his creditors, in such manner as shall be prescribed by law.

Ordered, that the aforesaid resolutions be printed.

Adjourned.

MONDAY, OCTOBER 1, 1821.

The Convention assembled at the usual hour. Prayer by the Rev. Mr. La-
CEY. The minutes of Saturday were then read and approved.

Mr. Ross moved that the practice of recording ayes and noes when in com^
mittee of the whole, be henceforth abolished. He observed (hat questions were
taken in committee, upon distinct propositions, which if acted upon in connec-

tion with other propositions, might produce a different vote ; and the result was
often such as to bear the appearance of inconsistency, although no real incon-

sistency existed. It had a tendency also to premature commitment for the sake

of preserving that apparent consistency.

1\Ir. Sharpe. We have now arrived at an important crisis. We are about

to proceed on the most important subjects that will perhaps come before this

Convention. For my part, sir, I shall want my vote recorded on every ques-

tion that may be taken.

Gen. J. R. Van Rensselaer supported the motion to amend. The prac-

tice of taking the ayes and noes in committee of the whole, does not prevail

in congress, nor in any of the state legislatures except our own. It is a prac-

tice that ought never to have been adopted, and we ought to abandon it as soon

as possible.

Gen. Root. It seems we are upon rules and orders again. He hoped at

all events that they should have the ayes and noes upon this question, that the
people may know who are afraid to have their votes recorded upon the journals.

The proposition is infringing a long established usage. But it seems gentlemen
are afraid they shall in some cases be obliged to change their votes. He liked to

see gentlemen have the magnanimity to change their votes, vehen convinced
that they had been in error. He concluded by calling the ayes and noes.

Mr. Ross was as willing as the gentleman from Delaware, to record his name
on proper occasions, but by the present practice, gentlemen are compelled to

record their votes prematurely. It could not be known what would be the pre-

cise effect of separate propositions, until the whole should be combined.
Chief Justice Spencer, as a division had been called, briefly assigned the

reasons which would induce him to vote for the amendment. In the committee
of the whole, we are merely preparing business to be solemnly settled in the
Convention. Every principle settled in committee of the whole, must finally

be passed in Convention. Who, then, will be deprived of the right of record-

ing his vote ? We are, besides, encumbering our journals too much, by re-

cording divisions upon every question taken in committee.
A few words in addition passed between two or three other gentlemen, when.
On -notion of Mr. Bacon, the further consideration of the ameudment was

postponed till to-morrow-
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THE APPOINTING POWER.
On motion of Mr. Van Buren, the house then resolved itself into a com-

mittee of the whole, on the report of the committee on so much of the consti-

tution as relates to the power of appointments to office, and the tenure thereof.

IVIr. Lawrence in the chair.

Mr. Tompkins approved heartily of that part of the report which related to

the militia, and wilh a few modifications hoped it would be adopted. He be-

lieved the militia would flourish more under this system, than it ever had done
before.

Mr. Fairlie thought it would be better to settle the question whether we
would abolish the council of appointment, before the report M'as acted on.

Chief Justice Spencer also thought that question should first be settled.

Mr. Tompkins wished the first section, (abolishing' the council of appoint-

ment,) might be passed over. The question involved in it might better be post-

poned until it should be settled in what manner the appointing power shall be
disposed of, or distributed. Even if the council should be retained, we have
the right to modify the power, and at all events to determine in what manner
militia officers shall be appointed. Mr. T. moved to pass by the first section

for the present.

Gen. J. R. Van Rensselaer thought it was idle to go on and provide a
substitute, before it was known whether the Convention was opposed to the

old council.

Mr. Sheldon preferred that the substitute should be first provided, that

members would see what the new system would be. The members will then
have an opportunity to choose between the new and the old.

Mb. Bacon could not see why a different course should be adopted in regard
to the mode of proceeding upon this report, from what had been pursued in

other cases. A vote was first taken to abolish the Council of Revision, and a
substitute was provided afterwards.

The Chief Justice spoke a few words in favour of settling the question on
the first section first. He could not see the force of the objections offered by
the gentleman from Richmond, (Mr. Tompkins) or those of the gentleman
from Monigomery, (Mr. Sheldon.)

Mr. Eastwood called for the ayes and noes on the question whether the

first section of the report should be passed over, and it was decided in the ne-

gative, 77 to 26, as follows.

NOES—Messrs. Bacon, Baker, Beckwith, Bowman, Briggs, Brooks, Buel,
Carver, Child, R. Clarke, Eastwood, Edwards, Ferris, Frost, Hallock, Hees,
Howe, Hunt, Hunter, Huntington, Hurd, Jay, Jones, Kent, King, Knowles,
Lefferts, A. Livingston, M'Call, Miilikin, Moore, Munro, Park, Paulding,

Pitcher, Piatt, Pumpelly, Radcliff, Reeve, Rhinelandcr, Richards, Rogers,

Root, Rose, Ross, Russell, Sage, N. Sanford, R. Sanford, Seaman, Seeley,

Sharpe, I. Smith, R. Smith, Spencer, Stagg, Starkweather, Steele, Swift, Syl-

vestei', Tallmadge, Ten Eyck, Townley, Tuttle, Van Home, Van Buren,
Van Ness, J. R.Van Rensselaer, S. Van Rensselaer,Van Vechten, E. Webster,
Wendover, Wheaton, E. Williams, N. Williams, Woodward, Wooster—77.

AYES—Messrs. Barlow, Birdseye, Breese, Brinkerhoff, Burroughs, Case,
Collins, Cramer, Day, Dodge, Dubois, Dyckman, Fairlie, Fenton, Lawrence,
P. R. Livingston, Pike, President, Price, Rockwell, Sheldon, Taylor, Van
Fleet, Ward, Woods, Yates—26.
The question on the first section, for abolishing the council of appointment,

%vas then taken by ayes and noes, and carried in the affirmative, unanimouslv,
102 membersbeing present.

Mr. Tompkins suggested sundry amendments, and finally moved a substi-

tute for the 1st, 2d, 3d, ^nd 4th sections of the report of the select committee ;

but he consented to waive his propositions for the present, in order that the

chairman of the committee who made the report, might explain the views of

the committee, and ttu; principles upon which ihey had founded their report.

Mr. Van Buren, (cbairman of the committee upon thft subject) gave a ge-

neral view of the reasons which had influenced the select committee in adopt-

ing the report now under consideration. The subject was ono surrounded with
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numerous difficulties
; some of which were intrinsic and not to be avoided by

any course that could be devised. They had framed a system, vvhich, after
much reflection, appeared to them to be liable to the least and fewest objec-
tions.

The first question which presented itself for the consideration of the commit-
tee, was the propriety of abolishing the Council of Appointment. On this sub-
ject there was no difficulty ; the same unanimity prevailed among the mem-
bers of the select committee in this respect, as in the vote which had just passed
in committee of the whole, for the abolition of this power ; and in this, they
had only acted in accordance with public opinion, by which this feature of the
old constitution had been condemned. He would not, he said, detain the com-
mittee by giving any reasons for this part of the report ; after the unanimous
vote just given, this would be a wanton waste of time.

The next and more important enquiry, was, with respect to what should be
substituted in its stead ; and here, as was to be expected, a diversity of senti-

ment prevailed, and many difficulties presented themselves. For the purpose,

however, of lessening, as far as was practicable, the objections that would ne-

cessarily exist to any general appointing power, wherever placed, or however
constituted, they had felt the propriety of reducing the patronage attached to

it ; and they had, with that view, separated from it the great mass of the offi-

cers of the state. INIany of them, they had sent to be appointed, or elected, in

the several counties or towns, and others they had left to the disposition of the

legislature, to provide for their appointment or election, as experience might
prove to be most advisable.

Of the 8287 military officers, they had recommended that all except 78, con-

sisting of major generals, brigadier generals, and the adjutant general, should

be elected by the privates and officers of the militia.

Of the 0663 civil officers, now appointed by the Council of Appointment,

they recommend tliat 3643 should be appointed or elected as the legislature

should direct—these were auctioneers, masters in chancery, public notaries, in-

spectors of turnpike roads, commissioners to acknowledge deeds, examiners in

chancery, inspectors for commercial purposes, and some other officers. They
also recommended that the clerks of counties, and district attorneys, should be
appointed b^/ the courts ofcommon pleas, in the several counties. And that

the mayors and clerks, of all the cities except New-York, should be appointed

by the common council of the respective cities.

Thus far, no great diversity of sentiment had evisted among the members of

the committee, and there had been a general concurrence of opinion, on all the

parts of the report already noticed.

This, together with the justices of the peace, which a majority of the com-
mittee had recommended to be elected, left only 453 officers for whose appoint-

ment, or election, it was necessary to provide.

In addition to the curtailment of the appointing power, to be retained at the

^eat ofgovernment; the committee, under a full conviction that much of the

complaint against the existing Council of Appointment, had arisen from the

circumstance of the concentration of power in one body, had thought it wise

even here to distribute them ; by giving the appointment of the heads of the

ditferent departments of this state to the legislature ; they being otficers en-

trusted with the public property, whose duties more imm.ediately connected
them with that body.

Still, some officers were left; small in number, it was true, but of conside-

rable interest and importance. They were unanimously of opinion, that it

would be improper for some of these officers to be elected by the people, and a
majority of them supposed that none of them ought to be so elected.

It became necessary, therefore, to provide for their appointment ; and to es-

tablish what may be called a general appointing power; though limited in the

exercise of its functions, to the bestowment of a small number of offices.

. Four plans presented themselves to the consideration of the committee.

J St. To create a new Council ofAppointment, to be elected by the people.

2nd. To vest the power of Appointment in the Executive solely,

Hrd- To give it to the Legislature. Or,

3^
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4th, To the Governor, by and with the advice and consent of tlie Senate.

These respective modes "had been, lie said, discussed aud uttcntivfly consi-

dered by Ihem. The project of electing- a council, was thought liable to most of

the objections which liad been urged against the old council. There would be

a want of responsibihty, as now. And it was apprehended that their election

would create a great excileraent. The incumbents in office, and tliose desirous-

of obtaining otliccs, together with their respective friends, would, of course,,

feel a deep interest in the election of this council; and this would, of course,,

pervade every part of the state. Or, if such a council were to be chosen by the

legislature, not from among the members of eitlier house, though by being se-

parated entirely from the business of legislation, would remove apart of the ob-

jections existing with respect to the present council. It was believed it wouid,^

notwithstanding, be attended with serio^is objections. It would necessarily pro-

duce some objection in the legislature, if they met at a did'erent time or in a

dilferent place : yet the objection of irresponsibility, would remain in fult force.

The Convention had already increased the powers of the executive, and the

committee were unwilling to add to it the patronage of the sole power of ap-

pointment to office. Besides their own conviction that this was not advisable,,

they were perfectly confident that public opinion was opposed to such a regu-

lation.

Nor were they satisfied that it would be proper to vest this power in the two

branches of tlie legislature. They had already recommended that the appoint-

ment of some officers should be made by thcin, for reasons he had adready ex-

plained ; and these were all they thouglit ought to be appointed in this way.

—

In some of our sister states, this mode of appointment obtained, and had been-

found to operate benelicially; they were, however, dilferently circumstanced

from lis, having a less numerous po|)ulation, and a smaller extent of territory.

They had considered a connexion between the legislative and appointing pow-

er, as at best objectionable ; the improper influence that such connexion was
apt to have on legislation, was fully appreciated by them ; and had induced

them to recommend a mode, which, though not free from this objection, yet

lessened the difficulty, by limiting the connexion to one branch only.

And this brought them to the fourth, and last plan mentioned, to wit :
vesting

the power in the governor and senate. TFiis, he believed, they had unanimous-

ly considered as unaccompanied with the fewest objections ; he might possibly

be mistaken, but he was confident they were unanimously in favour of this pro-

ject in the firs' instance.

The committee, he said, were fully aware of the objection to this mode, aris-

ing from the luifavourable effect wlilch tlie possession of the power of appoint-

ment was calculated to produce upon the senate as a branch of the legislature ;

but more particularly from its being a court of the last resort. But they also

knew that no plan could be adojjied which would be free from objections of

some kind—they knew that it w:;s the fate of all human institutions to be im-

perfect, and thev were therefore more content with the system they had recom-

mended, than they otherwise would have been. They found, too, that they

could not exempt the general appointing power from this objection, unless they

gave it wholly to tlie governor, or to him in connexion with a council to be

elected by the people ; the former mode they had no reason to believe would

be acceptable to any portion of the Convention ; and the latter, they supposed,

would not, in all probability, be relished by their constituents much better

than the retaining of the old council.

They had not, he said, been able to derive any material benefit from an ex-

amination of the practice of other states. They had examined all their constitu-

tions, and found that they varied greatly from each other. In Pennsylvania

and Delaware, the power of appointment to office is vested in the governor

singly. In Maine, Massaclmsetts, Maryland, North-Carolina and Virginia, the

governor, and a council similar to ours. In Connecticut, Khodc-lsland, Ver-

mont, New-Jersey, South-Carolina, Georgia, Ohio, Tennessee, Mississippi,

and Alabama, in the legir^lature. New-Hampshire was the only state in which

thev had u council chosen by tlic people. In Iventucky, Louisiana, Indiana, II-
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Tinois, and Missouri, tlio power is vested in the governor and senate as is propos-

ed by the report.

The fact that the constitutions which had been recently formed, and mig^ht

therefore be in some degree rcjjanled as the most recent expression of tlie

sense of a portion of tlic American people, wei-c in unison with the plan they

had reported, and calculated in a measure to recommend it. And so, likewise,

was it, tliat a similar provision was contained in the constitution of the United
States. But here, candour required the acknowledgment that there was an im-
portant ditfercnce between our state senate, and that of the Union—as the first

was also a court of dernier resort ; and the latter possessed no judicial power
whatever.

Those considerations^ together with the impracticability of devising any sys-

tem, which in their opinion would be better, had induced them to recommend
the constituting of the governor and senate the general appointing power.

And tliey had given the exclusive right ot nomination to the governor; this

they tiiought very necessary, and tlie only way in which that would fix a re-

sponsibility for the appointments to be made ; and because they were all con-

vinced that the alteration which had been made to the constitution in 1801, had
proved injurious, and such they firmlv believed, was now the opinion of the

people of this state.

He was not very sanguine that they had adopted the best, and wisest system
that could be devised. It was very possible they might be mistaken in their

views.

They had given to tlie Convention the result of their deliberations, to be dis-

posed of as they should think propei'. It \yould be arrogance in them to pre-

sume that their judgment on this subject was infallible, or that their report was
free from great imperfection—he would say for himself, and from the good
sense and good feeling which had characterised the conduct of the committee,

he knew he could say for them also, that if any plan should be proposed bj
others, which would better subserve the public interest, it would receive their

cheerful and sincere support.

Having, then, came to the determination to place the general appointing

power in the governor, by and with the ad\'ice and consent of the senate ; the

next question to be settled Avas, what appointments should be conferred upon it.

The committee, he said, had all agreed, that the highest militar}- olficers

should receive their appointments from this source, though some were of the

opinion that these might safely be entrusted with the executive alone, ascom-
raander in chief. They had all united in the opinion, that all judicial oflicers,

except surrogates and justices of the peace, ought also to be appointed in this

way ; two members of tlie committee were in favour of having the surrog-ates

elected b}^ the people.

With respect to that section of the report, which provides for the election

of justices of tlie peace by the people, a great contrariety of sentiment had ex-

isted among them. Neither that section, nor the next, which provided for the

appointment of certain otficers in the city of New-York, had received his

assent.

He had, at every stage of the discussions before the committee, been dc-

cidedly opposed to the election of justices ; and it had been to him a source of

sincere regret, that in that respect, he had been overruled by the committee.
Only four of the committee had agreed to the section making justices elective,

and one of that number had consented to it, rather for the sake of agreeing
upon something to report, than from a conviction of the propriety of the mode
recommended. He would, he said, here observe, that the two sections just

mentioned were the only parts of the report, of any moment, from which he had
dissented. A minority of the committee, however, tiiought they had not gone
far enough in curtailing the patronage of tlie general appointing power, and
were for including sheriffs and surrogates ; in this he had differed from them.

His reasons, therefore, it would be more proper for him to give when these re-

spective subject* should come under discussion in that committee. He would
now content himself with stating, that the majority of the select committee,

laad not, on the question respecting sheriffs and surrogates, nor on that relaiing-
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to justices of the peace, any strong- personal predilections. They feel them-
selves entirely open to conviction on tliese, and on all other points, which might
be raised respecting- their report ; and if, on a fair and deliberate examination,
it should be thoug-ht that it would be better to have the sheriffs and surrogates

elected by the people, they would cheerfully acquiesce in that decision.

Having- now, in a very brief manner, detailed the conduct and views of the

select committee, with respect to the appointment and election of officers, he
would next submit a few remarks on tlie subject of the tenure and duration of
the several otKces. The select committee, he said, had supposed that it would
be well to give the militia themselves, the power of electing their officers—this

course was pursued in several of the slates, and it was understood, had proved
beneficial. But the nature of the power to be exercised by these officers, and
the necessity of enforcicrj discipline, and preserving a due subordination in the

privates, would require that they should, when once elected, be placed beyond
their further control. They thought moreover, that there was something pe-
culiarly improper in subjecting the commissions of militia officers, in any de-

gree, to the fluctuations of party; and they had, therefore, recommended, that

they should not be removed except by a court martial, or by the senate, on the
recommendation of the governor, and even then, that the governor should state

the reasons for requesting the removals.
The committee were also of the opinion, tliat it was injurious to a due and

regular administration of justice, that judicial officers, who did not hold during
good behaviour, should be at all times subject to removal at pleasure and with-
out cause ; and as had hitherto been the practice, to be changed with every
fluctuation of party ; tliis instability in the administration of justice, was calcu-
lated to do permanent and serious injury to the best intei-ests of the state. They
believe they have laid the axe to the root of this evil, by rendering it necessary,
that no removals should t-ake place but for causes publicly assigned, and this

they believe, would be an effectual check, to prevent their being made on mere
party grounds. It would not, in their opinion, answer to go farther than this;

for if they required a regular trial on all complaints, the whole time of the
senate would be consumed with these investigations.

With respect to the officers, to be appointed by the legislature, and the
clerks of courts, they had thought, that they might with safety, be left to be re-
movable at the pleasure of those from whom they received their appointments.

I have now, added Mr. Van Buren, given a succinct account of the reason-
ings, and inducements, which governed the select committee, in making the
report, they have presented to the Convention ; the subject had occupied much
of their serious attention, and deliberation, and all had but served to convince
them, of the many and great difficulties, with which it was incumbered ; and
had also prepared them to look for, and expect, a great difference of opinion,
among the members of the Convention, with respect to the several parts of
their report. But as they were not by any means, wedded to the system they
had presented, and entertaining a hope, that the wisdom of the Convention,
would be able to devise something, in part, at least, less objectionable, they
had endeavoured to keep their own minds, entirely open for the adoption of any
alteration, or modification, which might be offered, and wliich should appear to
them, to be better calculated to advance the public interest.

Gf.n. Root said the first section was objectionable for two reasons. 1st, it

provides, that the non-commissioned officers shall be appointed by the captain.
There are ten of these officers to each company ; and the selections are to be
made from those wlio elect the officer that is to"make the appointments. This
jvould open a door for intrigue

; and the old distich would be realized,

" Tickle me, Billy, do, do, do,

And in my turn I'll tickle you."

It would, in his opinion, be much better, that the non-commissioned officer's

should be elected by the companies.
The 2d objection was, that boys are permitted to vote. It was an establish-

ed rule in all other cases, that minors should be excluded from the privilege
of voting, and he sav,^ no reason why an excoplion to the rule should be mafle
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111 tliis instance. We had often been told, in the course of our proceeding?*

tliat taxation and representation should go hand in hand. Minors are not tax-

ed and therefore should not vote. Tliey are under the control of their parents,

guardians, or masters ; and if fined, the parent, guardian, or master, as the

case may be, is responsible for the fine. The minor does not, therefore, act

for himself, and if he should be invested with the privilege of voting, he would

be subject to the intrigue, influence, and control of others. He hoped this

section would be amended by providing that the non-commissioned officers

should be elected by the companies, and that none except those wlio are above

the age of twenty-one shall be entitled to vote.

Mr. Van Buren was not tenacious on this subject, but thought this limita-

tion of age would have a tendency to repress ambition, and to occasion diffi-

culty and inequality in the mode of evidence by which the age of the minor

should be tested. If they are eligible to ofiice, it would seem proper that they

should be permitted to vote ; and experience had shewn, in the eastern states,

that they had often made very valuable officers.

After a debate somewhat colloquial, the section was modified, amended,

and carried in the following words :

—

" Captains, subalterns and non-commissioned officers (shall be appointed) by

the written votes of the members of their respective companies."
• Mu. Van Buren moved to insert the words " and separate battalions"—af-

ter the word " regiment" in the first line of the second section, and also at the

close of the same. Carried.

The second section was then passed, as amended in the following words

—

" Field officers of regiments and separate battalions, by the written votes of

the commissioned ofiicers of the respective regiments and separate bat-

talions."

The subsequent sections after considerable discussion relative to the settle-

ment of their respective details, were finally passed in the manner following :

—

Sect. III. Brigadier generals by the respective officers of their respective bri-

gades.

Sect. IV. Major generals, brigadier generals, and commanding officers of re-

giments or separate battalions, to appoint the staff officers of their respective di-

visions, brigades, and regiments, or separate battalions.

Sect, V, The governor lo nominate, and by and with tlic advice and consent of

the senate, to appoint, all major generals.

Sec. Vf. The adjutant general to be appointed by the governor.

Sect. VII. That it should be made t!\e duty of the legislature, to direct, bv law,

the time and manner of electing militia officers, and of ceriifying the officers

elected, to tlie governor.

Sect, VUl. That in case the electors of captains, subalterns, or field officers of

brigades, regiments or separate battalions, shall neglect or refuse to make such

election, after being notified according to law, the governor sliall appoint suitable

persons to fill ilie vacancies thus occasioned.

Sect, IX, That all commissioned officers of militia be commissioned by the go-

vernor.

Sect. X. That the governor shall have power to fill up all vacancies In militia

offices, the appointment of which is vested in the governor and senate, happening

during the recess of the senate, by graniing commissions which sliall expire at

the end of the next session of the legislature.

Sect. XI. That no officer duly commissioned to command In the militia, shall

be removed from his office, but by the senate on the rccomniendallon ot the govern-

or, stating the grounds on which such removal is recommended, or by ihedecisioii

of a court martial pursuant to law.

Sect. XII. That the commissions of the present officers of the militia be no oth-

erwise affected by these amendments, than to subject those h.olding them to re-

moval in the manner above provided.

Sect. XIII. That in case the mode ofelection and appointment of militia officers

now directed, shall not, after a full and fair experiment, be found co-.Khicive to tlie

improvement of the militia, it shall be lawful for the legislature to nbolish ihe

same and to provide by law fur tiieir appointment and removal : I'rovided two ihirds

of the members present In each house shall concur therein.
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CIVIL OFFICERS.

The first section was read as reported by the committee iu the following
irords

:

1st. The secretary of state, comptroller, treasurer, surveyor-general, and com-
missary t,''eneral, to be appointed as follows, to wit:—The senate and assembly
shull each openly nominate one person for the said offices respectively, after

which nominations, ihey sliall meet togei her, and if on compiring their' respec-
tive nominations they sliall he found to agree, the person so designated shall be
<Ieemed appointed to the office for which he is nominated—if they disagree, the
apjiointment shall be made by the joint ballot of the senators and members of
assembly, so met together as aforesaid.

jMr. .Jay moted to strike orit the words, " commissary general," on the
ground that he was a military officer.

Gkn. Root opposed the motion. He thought that those who have the custo-

dy of public properly and the disbursement of public monies should be appoint-

ed by, and amenable to, the legislature.

The question was then taken on Mr. Jay's motion and lost.

Gen. Root moved to insert the words " attorney general"—next after the
word Treasurer.

Mr. Bacon opposed the motion. The attorney general was always a poli-

tical character, and he wished to remove the appointing power as far from the

legislature as was practicable.

CHAiNCELLOR Kent wished toconfaie the severaldepartments to their appro-

priate duties. The attorney general was an executive ofHcer, and his appoint-

ment should emanate from the executive department.
Gen. Tallmadge also opposed the motion, which was then put and lost.

Chief Justice Spencer moved to strike out the words " secretary of state."

After some discussion, in which Mr. Spencer supported, and Mr. Van Bu-
ren opposed the motion, the question was taken and carried.

Gen. Tallmadge then moved to strike out the word " comptroller." The
duties of that officer were connected with the treasury. The comptroller and
treasurer should be checks upon each other, and therefore ought not to be de-

pendant for their offices on the same power.
Mr. E. Williams opposed the motion. The comptroller, he said, was the

efficient treasurer. On his warrant the treasurer was bound to disburse the

public monies. The coinplrollcr has now the power that the treasurer had, at

the formation of the constitution. The office of the latter was rather ministe-

rial than otherwise.

A few additional remarks were made by INTessrs. Fairlic, Tallmadge, Spen-

cer and Van Buren, when the question was taken and lost.

Mr. Fairlie moved to strike out the word " treasurer." Lost.

Mr. Spencer moved to strike out the words " surveyor general." Lost.

Mr. Van Buren moved to iusei't the words "secretary of state,' next before

the words " attorney general." Carried.

Gen. Tallmadge moved to strike out the words '< by and with the advice

and consent of the senate."

His object was to try the important question, whether the legislature should

be connected with the general or supieme appointing power.

He said he made the motion with no querulous disposition, nor with the view

of leading to any personal remark or reference to the existing council of ap-

pointment. And should the committee of the whole think with him, that it was

expedicnf to sever too legislature entirely iVom the appointing power, it would

probably be necessary to send back the subject to a select committee, for the

purpose of devising a substitute.

The great principle is, that the legislature f^hall have no other important du-

ties to cull away their attention from the performance of their legitimate (unc-

tions. Mr. T. %vas aware of the supposed analogy to the constitution of the Uni-

ted States. It would be remembered, however, that the extent of territory over

which thoss- offices were to be scattered, was so great, and so di?conuecteu.
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tViat no local or individual excitement could reacli them ; but no man could

say the same of this state, who was acquainted with the history of our lobby.

Here the door was opened for contracts and eombinations, which will force and

blend themselves with the concerns of Icg-iilation. The same unity of de-

sign and action which could be broug'ht to bear on our senate, could not ap-

pujach that of the senate of the United States, on account of its more extend-

ed scale of operation.

But there was another reason for the motion. The great objection to the

present council, consists in its irresponsibility. But surely that responsibility

would be g-reatly dmiiuished, when divided among thiity-two persons insLead

of four, as the council of appointment now exists. By referring- tliis pov.'er to

the senate, the expenses of the g-overnmcnt would also be greatly increased by

the necessary procrastination of the legislative sessions.

But there was another objection (o connecting the senate with the appoint-

ing power, still more important. We liave now extended the elective fran-

chise 30 far as to amount substantially to universal suffrage, and the senate

would be the offspring of this wide-spread vote. It is expected to retain the

power of a court of errors to give construction to our laws. Shall those, then,

who construe the laws, be also the fountain of official appointment to those who
execute them ? Might not a suitor in that court of dernier resort, under cover

of making interest for a friend in the obtainment of an office, introduce the sub-

ject of his cause, and tlius essentially obtain an ex parte hearing and decision ?

Docs it not open an avenue by which an improper approach niay be made to

the highest tribunal in the state ? It has been imputed to our elections, that

ihcy have been made with a special reference to official appointments : and
there is great reason to fear that should tliis motion be defeated, the same im-

putations may still be made, and the appropriate duties of the legislatoi"S be lost

sight of in the more interesting exercise of the appointing power.

Mr. Van Buren remarked, that the section of the report under considera-

tion was doubtless liable, in a greater or less degree, to the objections of the hon-

ourable gentleman from Dutchess, (Mr.Tallmadge) except that he did not think

that the session of the legislature would be necessaiily protracted by inlparting

this power to the senate. But he thought that if gentlemen were opposed to the

report, it was incumbent upon them to offer a distinct substitute, so as not only

to move to strike out, but also to insert. The gentleman who Avould offer a bet-

ter substitute, should receive, not only his thanks, but his support.

Mr. Bukl thought there was a wide distinction between the character of

the powers vested in the members of the existing council of appointment, and
of those which it is contemplated to give to the senate. Each member of the

existing council has a positive power of nomination—an original appointing

power. But the report contemplates clothing the senate with an approving

power only. That body cannot, by their united force, appoint a single officer

in the government. Of course the responsibility, instead of being diffused

among tiiirty-two, is concentrated in the goveruor,and rests on him alone. And
hence, also, if there is any bargaining, it will not be in the lobby of the senate,

but in the mansion of the governor.
Perliaps the most forcible objection consists in its alledged connection witli

the judiciary power. This objection becomes less formidable when it is recol-

lected, that the committee on the judiciary department have proposed in tlieir

report, that the court of errors shall not hold tlieir sittings at the same time with
the legislature. Another provision may also be introduced, that no appoint-

ment shall be made during the session of the court of errors.

It has been objected that the contemplated provision would increase expense,
by protracting the session of the legislature. The mere confirmation of the

nominations of the governor could take but little time, and experience has

shewn that the senate is always in advance of the assembly in the transaction of

business.

Mr. Van Buren rose merely to call the attention of the committee to the

fact that the whole number of offices contemplated to be appointed under this

section, after the diminutions proposed, could not exceed sixty—probably ni t

over fifty.
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Chief Justice Spencer asked whether the mover intended merely to strike

out, and leave this power solely to the governor ?

GeiS. TALLMADGEsaid that such was not his intention, and yet it would be
necessary, if his nnotion prevailed, that a distinct provision should be made,
^vhich could not be done b}- insertion—and hence he had suggested a recom-
mitment to a select committee.

Mr. T. was aware that the power of the senate was only confirmatory ; but
still he thought it presented too many and too great opportunities for intrigue

and bargaiuitig. Give me my bank, and I will give you your sheriff, was a lan-

guage that might be held in the depository of the appointing power. Altliough

its present operation might be convenient, he feared it would be ruinous in its

future consequences.

I\Ir. King. This proposition stands in connexion with other parts of the re-

port. Tiic military offices are disposed of ; and those reserved to the supreme
appointing power, though few in number, are important in their character and
station. The committee have assured us of the difficulties in the way of a per-

fect system, and have presented this as the best they were able to offer. It

would seem, then, that those gentlemen who are dissatisfied with it, should ac-

company their objections with substitutes.

Experience goes to show, that to deposit this great power and patronage ir>

the executive only, would be unsafe. The example of the great state of Penn-
sylvania proves that it would be impolitic. [Mr. T. explained, and said that

.such was not his intention.]

As it now stands, the governor is to have the exclusive nomination of these

officers, and the whole power of the senate is of a negative character.

In the experience of the senate of the United States, which is in analogy

with (his provision, the sole, uncontrolled and exclusive power ^ nomination,

is in the President. When his nomination comes before the senate, they never

inquire into the comparative merits of the person nominated, or whether a bet-

ter man could not have been found. Tliey only inquire whether there is evi-

dence of his positive disqualification : for no member of that body can expect,

by objecting to the person named, to introduce his friend in his stead. This

shows tiiat where there is only an approving power, there can be no danger of

a combination, for it would be without a motive. It would be impracticable c

certainly unless your governor was too much enfeebled by the short tenure of

his office, to resist the weight of improper influence. If he suspected a combi-

nation, he would be bound as a man of honour to break it up ; and when known
in the senate that combinations could not be effectual, they would cease to be
formed. The power proposed to be confided to the senate is only as a check to

the indiscretion of the governor. The responsibility rests on him alone, and

•until a better plan was devised, he should support and approve of this,

Mr. Bacon was in favour of the section as reported, principally on the

ground of the small number of offices that were confided to this supreme ap-

pointing power.

Mr. Rhinelander. As a member of the select committee to which tliis

subject was referred, I would solicit your patience while I make a few remarks,

in order to explain, as briefly as may be in my power, the principles upon whicli

1 acted in concurring with tliat part of the report which is now under considera-

tion. I consider the governor and senate, organized as the general appointing

power of the state, on the same plan as the president and senate of the United

States arc organized for a similar purpose under the general government, to

constitute a safe depository of that important power, and at the same time ono

that is well calculated to promote the substantial interests of the state, by the

assurance which it holds out of the exercise of discretion and integrity in the

selection of proper persons to fill the offices of government. When I declare,

however, that I consider the governor and senate a safe depository of the ap-

pointing power, I am led to express this sentiment, not because I tliink that in

their hands this power will be incapable of abuse, that they may not abuse it,

but because I much believe that in all human probability it seldom will be abus-

ed, because in all human ])robability it cannot often be abused with impunity.

It is the individual responsibility of the governor, for every nomination as well

as every appointment lo office", upon whicli I depend, as a sufficient security
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against the iinpropei- exercise of this power. The power of nominating to office

being entrusted to the governor alone, it follows that no person can be appoint-

ed by the governor and senate, unless such person shall have been previously

selected for the purpose by the governor, and consequently that the whole re-

sponsibility of every improper appointment must rest with him alone
; for al-

though the senate may refuse their assent to the appointment of a competept

individual nominated by the governor, they cannot appoint an incompetent per-

son unless sucli person shall have been previously recommended by the gover-

nor's nomination. This trust of selecting proper persons to fill the public offi-

ces being confided to the governor alone, it necessarily becomes au important

part of his official duty, to inform himself in regard to the requisite quahficationa

of the several offices at his disposal, and also how far tlicse qualifications may
be possessed by any individual, before he may venture to recommend him to the

senate as competent to perform the duties of the office to which he is to be no-

minated. And he must be considered a delinquent in the discharge of his offi-

cial duty, whenever an appointment is made, that is at variance with the public

interests. The senate indeed by their interference may save the state from the

inconveniences that would result from the appointment, but the fidelity with

which their part of the trust is executed, cannot be considered any palliation of

the governor's delinquency. It is alone his duty to procure faithful and com-

petent public officers, and if in any instance he neglects to nominate, or nomi-

nates improvidently, or improperly, in any respect whatever, he cannot screen

himself from public censure by alleging a concurrent duty on the part of the

senate, or even a duty on their part to investigate the characters of those whom
he may nominate, for although undoubtedly it belongs to them to make this in-

vestigation in regard to every nomination, yet their responsibility in this respect

is distinct from that of the governor, his official character being committed on

the nomination ; and there is no way in which he can cast off this responsibility,

or bring in the senate to share it with him. The governor being able so far to

control appointments to office, that no improper appointment can be made which

did not originate in his nomination. If the people are at any time dissatisfied

with the manner in which the duties of the public offices are performed, they

can be at no loss where to attach their censure, nor at any loss how to apply an

efficient remedy, when at the expiration of the executive term, the governor

shall become again a candidate for their suffrages. This individual and indivisi-

ble responsibility which is attached to the governor, his distinct and inevitable

accountability to the people for every abuse of this power of which he may be

guilty, and the efficient means possessed by them to correct such abuse—these

considerations are sufficiently satisfactory to my mind in establishing the safety

of tliis investment of the appointing power.

I have equal confidence, Mr. Chairman, in the advantages that are to be de-

rived, from the adoptionof this proposition, in the judicious selection of public

officers. The power of nomination being confined to the governor, and he be-

ing thereby rendered responsible, and censurable for every improper appoint-

ment that may be made,—in strict justice the merit of every judicious appoint-

ment must be attributable to him alone. And hence evidently there must be ex-

cited the strongest inducement on his part to perform this duty with ability and

with satisfaction to the community, because in no other manner can the charac-

ter of his administration be made so apparent and so intelligible to the people,

as in the discharge of this trust of filling the offices of government. There is the

strongest reliance to be placed upon the assiduity with which he will apply him-

self to the faithful performance of this duty of his office, because it affords him

the fairest opportunity of exliibiting himself as it were to the people, in the

character of his appointments ; and of making such an impression upon public

sentiment, as may be warranted by the ability and fidelity with which the duties

of the respective offices are performed. However, sir, notwithstanding there

must always exist this evident and powerful inducement to exercise the power

of appointment beneficially to the public, yet I am aware that occasions may
occur, when private feehng in favour of friends and famil}' connexions, may
excite a counteracting influence sufficiently powerful to induce a compromise

of fhe public interp'^ts, even at the risk of losing some portion of public favour

39
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and confidence. But then it is to be considered that it is the power of noiniaa-
tion only whicli is possessed by the g-overnor, and that if at any time he should
permit himself to be swayed by any sinister influence in making' a nomination
to the senate, that such nomination cannot become an appointment, and have
power to operate upon the public interests, until it shall have received the
assent and sanction of that body. And the mere conviction in the mind of the
g-overnor, that the character and motives of all his nominations are to be sub-
jected to the scrutiny of the senate, must at all times have a powerful operation
in restraining him witliin the just limits of his authority, and in repelling any
undue influence. The senate, too, being composed of members whose residen-
ces are scattered through the several districts of the state, must always be pre-
sumed to possess within itself, the most ample means of ascertaining the true
character of every nomination that is made. The senators themselves being
rendered incapable of holding any office at the disposal of the general appoint-
ing power, there can be no adequate inducement on their part to combine with
the governor to pervert the power of appointment to improper uses ; and inde-
pendently of such combination, it is hardly possible that they should fail to de-
tect and expose every impropriety that maybe connected with any nomination
that is made to them. Thus it is made the duty of the governor alone to select
proper persons to fill the public offices ; and he alone is responsible to the peo-
ple for the manner in which these selections are made ; at the same time these
selections are to be subjected to the scrutiny of the senate, which, besides that
it must inevitably render the governor more diligent and cautious in performing
the duty of nomination, must also alford further opportunity of investigating the
character of the individuals nominated. But, sir, there is a further considera-
tion in relation to this subject ; and one which in my mind goes to the whole me-
rits of the proposition. Tlie duty of nomination being attached to the governor
alone, it necessarily devolves upon him alone, to ascertain what individuals
may be competent to perform the duties of the respective offices ; and it is the
very basis of the whole an-anagement, that his official character should be com-
mitted on every nomination.
Now, sir, in order to obtain such information, as must be indispensable to the

faithful discharge of this dutj', much inquiry may frequently be necessary, and
on some occasions, a good deal of subsequent deliberation ;—and it becomes a
matter of serious reflection and of difficult calculation, to determine to what
extent tlvis duty may be required of the executive, without trespassing upon
the otiicr duties of his office, and without imposing upon him a heavier respon-
sibility than he may reasonably be presumed able to bear. It is important in

establishing the duties of public officers, as well as in assigning the duties of
private agents, when you would hold them responsible for the full and faithful

discharge of such duties, that the amount of duty assigned should not exceed
what may reasonably be presumed to be the capacitj^ of the officer or agent to

perform; otherwise, the evident impossibility of performing the whole duty
well, very readily furnishes an apology tor performing any part of it ill. If, there-
fore, on this principle, we place at the disposal of the governor and senate, a
greater number of offices than in the exercise of sound discretion, the govern-
or alone can procure competent persons to occupy,—if we impose upon him, ia

this respect, a more extensive duty than in strict justice we can expect him
to perform,—in the same proportion in Mhich the amount of tliese duties may
exceed what may be presumed to be a reasonable capacity in the governor to

perform them,—in the same proportion we weaken our security against his

abuses of tlie power, by alTording him an evident opportunity to evade his re-

sponsibility. In order to Iiold the governor strictly responsible for every no-
mination that he may make to the senate, on which depends, in my mind, the

merits of the plan suggested by the report, the duty of nomination should not be
imposed upon him to a greater extent than he may reasonably be presumed
able to act, in the performance of it, advisedly, deliberately, and in possession

of every information tliat may be essential to a judicious and discreet nomina-
tion. For if, in many cases, he is compelled of necessity to depend upon infor-

mation rcceiv^ed from others, without leisure or opportunity to<investigate its

ivAiili and correctness;—if he is compelled, of necessity, in many cases to act
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hastily and unadvisedly, by the undue and unreasonable pressure of his official'

duties he may allege sucli necessity, when it has not existed in fact, and un-

der cover of those venial delinquencies, evade the responsibility, and escape the

penaltv of many gross and premeditcd abuses of his power. Therefore, sir,

althou-h I have the most unbounded confidence in the investment of the ap-

pointing power which is suggested by the report, yet I would be understood to

make this declaration expressly with a reference to such a limitation of the

power as may be within the reasonable capacity of the governor to exercise

with sound discretion, at all times, and on all occasions, so that he may be held

entirely responsible, and strictly accountable to Uie people for every nomina-

tion he may make. rr u a \

Mr. Dodge presumed the gentleman from Dutchess, (Uen. lallmadgej,

would not have made the motion to strike out, unless he intended to substitute

another project. In order to give him time to digest and prepare some substi-

tute, he moved that the committee of the whole rise and report. Carried; and

the Convention adjourned.

TUESDAY, OCTOBER 2, ia21.

No Chaplain being present, the President assumed the chair at 9 o'clock,,

when the journals of yesterday were read and approved.

Mr. Ross moved for the consideration of the amendment to tlic rules and

orders of the house, which he yesterday offered, the object of which was, to

change the course of proceedings, so as in no case to take the ayes and noes,

when in the committee of the whole. On the suggestion of Mr. Spencer, for

cause assigned, the motion was withdrawn.

THE yVPPOINTING POWER.

On motion of Mr. Van Buren, the Convention then resolved itself into a

committee of the whole on the unfinished business of yesterday—Mr. Lawrence

in the chair.

The second section of that part of the report relating to the appointment of

civil officers, was read, and the chairman stated that Mr. Tallmadge's motion

to strike out the ^vords " bij and with the advice and consent of the senate, was

befoi-e the committee.

Mb. N. Williams disapproved of the order in which this subject was taken

up—the first part of it should have been last. He was not prepared to say

where the appointing power should be lodged, until he knew the nature and

extent of its powers. It had been suggested tliat sheriffs ought to be elected

by the people ; and it had also been mentioned out of the Convention, if not on

the floor, that justices of the peace ought not to be elected, but created by the

appointing power. It would make a wide difference whether the appointing

power was located in the senate, or some other body. He hoped the gentle-

man who moved the amendment now before the committee, would consent to

withdraw it, that some ether part of the report might first be taken up. Should

the gentleman from Dutchess assent to this course, he should himself make a

motion.

Gen. Tallmadge assented, and
Mr. Williams thereupon moved to strike out the words at the close of the

second section, 'except justices of the peace,'''' which would, as he said, leave

their appointment to the general appointing power. He then proceeded to

state, that it was a proposition assented to by all, that government was insti-

tuted for the good of the people, and like the sun, its benign influence ought to

he felt in every part of the system. We ought to extend the principles of free-

dom to the utmost boundaries of the body politic ; but at the same time to be-

ware of doing any thing to excite a popular phrenzy. Of all the measures pro-

posed in this Convention, I consider, sir, this one, of electing the magistrates

of our towns, as fraught witli the greatest mischief. It involves a principle thet
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most pernicious to the peace of the community, and the most destructive to ao
orderly and correct course of justice. What, sir, elect your judges! For al-

though some may think these magistrates of little consequence in society, I am
of a very dift'erent opinion, and consider them of as much consequence in many
respects, as any of the judges. And it may even be asserted that it would be
safer and better to elect by the people, the justices of the supreme court, than
the justices of the towns, by which you will eternise faction in every village and
hamlet in the state. The judges of the supreme court are looked up to by the
people of all grades, %vith great respect and veneration ; and their residence and
their decisions would be viewed as matters distant from the scenes of the elec-

tion. But how would it be with your justices of towns ? They would be en-
gaged on the very spot where they reside, and would have to exercise their

power in a contest with their constituents and neighbours, for an office which
would give a controling influence over the reputation, liberty, and property of

their very neighbours. Would such a contention be soon forgotten by evea
the most upright and virtuous magistrate ? Would he be able to eradicate from
hh mind that his friends and his foes had been engaged, hand to hand, and foot

to foot, in the contest ?

But, sir, I would ask gentlemen to take another view of the subject. Tliese

judges in the several towns, arc not only to adjudicate among their constituents
when arrayed against each other, but as arrayed against the people of other
towns and counties in the state. It cannot be expected that human nature ia

these magistrates would be so far elevated above all influence of this sort, that

it would not be to be feared. Mucli less can this be expected, when we have
so recently been told that some of the judicial officers, who fill tlie high stations

of the supreme court, have been suspected of being influenced by their too

warm interference in party politics.

I have said, sir, that the powers of these magistrates are very great: it is

much greater than is generally imagined, and greater than they themselves are
generally aware of. Tliey have criminal jurisdiction to a very great extent.
They can call any of their fellow-citizens, however high their standing, before
them, for any offence whatever, on the accusation of any single individual, and
wliatever may be the risk of character or liberty. They can alone trj' some
offences, and, associated with their fellows, can trj', in a summary way, many
misdemeanors. And indeed all prosecutions for offences of every name and na-
ture, may be commenced before them. Then, sir, look at their civil power.
Having jurisdiction of civil causes to tlie amount of fifty dollars, and having
power to enter judgment in cases not litigated to the amount of one hundred
dollars, tlicy draw within the focus of their courts a greater amount of property
than all the other courts in the state. In this point of vieiv, it must be admitted,
that they are the most important set of magistrates in the state ; and it must be
admitted also, that they Vvould be able to put in motion a numerous and fearful

corps of pettifoggers and retainers to secure their election. And it cannot be
concealed, that, in some towns and villages, a single individual might be found,
v.ho would have a controling influence in the election of these officers.

I venture to assert, sir, that there is not to bG found in the world, except in

two instances in this country, a state or kingdom, in which this principle has
been adopted. Having looked carefully into the constitutions of these United
tStates, I am happy in being able to say, that Georgia and Ohio are the only
states which have this pernicious plan in their constitutions: neither of which,
Avhen we take a survey of their judicial systems, and the state of their laws,

.shall we be solicitous to imitate. In the latter state, I have been informed, and
have no doubt, that the people, I mean the more reflecting portion, are anxious
to change the system. It need not astonish any one to be informed of the fact,

(tiat under such a system of justice, sap-troughs and basswood rails, are a ten-

der upon executions, at the appraisal of men. Nor indeed will any one com-
plain, that a judgment, induced by judges elected by the people, should be sa-

tisfied by such commodities.
It has been said, sir, I know, and there is great plausibility in the assertion,

that the town officers generally, and especially the supervisors, all elected br
>hr people, are very wcI! selected. In general, the supervisors are men of in-
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te"Tity, and the board is highly respectable. But it ought to be remembered

that this office excites very little interest in the community, as there is very

little profit or power attached to it ; and indeed, nothing is required of such an

officer but integrity and economy, and he has not much to do but to reduce

the accounts exhibited against the county as much as possible—say one-fourth

or one-third. The election of such an officer will always be judicious, and

excite very little commotion. We may say the same of the other officers of the

town.
Upon tlie whole, I am bound to disapprove of this part of the report, consi-

dering it, as I do, very pernicious in principle, though in other respects the

committee have presented us a very excellent plan. Let us strike out thig

provision, and then we shall be ready to act upon the appointing power with a

full knowledge of what it is to perform. If these two or three thousand offi-

cers are to be thrown upon the senate, possibly it may occupy too much of

their time and attention. But at any rate, I hope, sir, most anxiously, that

this motion will prevail, and that some mode more salutary may be devised for

the appointment of justices.

Judge Platt said he had great respect for his honourable colleague, who
had moved this amendment ; but he considered it premature. By retaining

these words, " excepting justices of the peace," we should decide this, and this

only, that the justices of the peace should not be appointed by the governor

and senate. The next question which will arise, will be, what power shall

appoint justices of the peace ? It appeared to him, notwithstanding the argu-

ments which had been urged with so much force, that this question ought to

be postponed till we come to the fifth section, which provides expressly for elect-

ing the justices. He suggested the propriety of withdrawing the motion, that

he might have an opportunity of introducing a substitute, which Would super-

sede the entire clause.

Mr. Williams consented to suspend his motion, when Mr. Platt read in

his place the following substitute :

—

Strike out the second section of the original report on the Appointing Pow-
er, relative to civil officers, and insert the following, to wit

:

I. Tlie governor shall nominate, by message, in writing, and by and with

the advice ami consent of tiie senate, shall appoint, the chancellor, chief justice,

and justices of the supreme court, the first judge of each county, the secretary

of state, the attorney general, and all judicial officers, hereafter to be created,

whose tenure of office shull be thai of good behaviour.

II. There sliall be a council of appointment for each county, except the counties

of New-York and Albany, to consist of nine members, to be chosen for the term

of three years, by the electors in each county, qualified lo vote for members ot

assembly, Sec. The members of said council to be divided into three classes ;

to the end, thai three members may be elected annually ; which council shall ap-

point the county judges, excepting the first judge, the sheriff", coroners, commis-

sioners for taking proof or acknowledgment of deeds,^and auctioneers.—All offi-

cers so to be appointed, shall be removable by the council of appointment for

the county : Provided, thai no judge shall be removed from office, except for

cause particularly assigned on the minutes of the council ; nor until notice be

given him of the ciiarge against iiim, and an opportunity of being heard in Ids de-

fence. The minutes of the council of appointment in each county, shall be sub-

scribed by the members of the council, shewing the vote of each member on ev-

ery appointment and removal; and the said minutes shall be published yearly, in

such manner as the legislature shall direct: And no member of the coinicil

shall be appointed to any office by the board of which he is a member, during the

term for which he shall be elected ; nor shall he be eligible to any elective office,

whilst he continues to be a member of said council.

Judge Platt continued his remarks, and said he had read with great satis-

faction the report of the select committee ; they were entitled to the commen-
dation and thanks of the Convention. The articles of the report met his heart j-

approbation ; but with regard to this section, he thought it contained one strong

feature that would be dangerou=! in \t^ operation. He meant that part which
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conferred on the governor and senate the appointing- poiver in regard to county
officers \V e all feel, and deplore, the evils which have resulted from the
council of appointment as it now exists, and we have unanimously agreed to
abohsh It. He therefore thought the committee had erred in recommending-
that so large a portion of tlie appointing power should be given to the governor
and senate. They are allowed to appoint all state officers, and to that alone hewould confine their appointing power. You confer on the governor and senate an
enormous power by giving to them the appointment of judges, sheriffs, and cor-
oners, and mdirectly, county clerks and district attorneys : which they cannot
exercise discreetly for want of personal knowledge of the innumerable appli-
cants for office. He thought if the provisions recommended in the report were
adopted, we should gam little by abolishing the old council ofappointment—we
should make the matter worse instead of better. There were upwards of fifty
counties in the state

;
and there would be more than two hundred judges, fifty

or sixty shenffs,ihree hundred coroners, twelve hundred commissioners for prov-
ing deeds, besides many others, appointed by the governor and senate. Thisimmense patronage would endanger the purity of the senate, would minister to
party violence, and would distract and degrade the state. It would be found
worse, he thought, than the old council, inasmuch as the senate are more nu-merous than the council. He feared we deceived ourselves, if we supposed the
appointing power would be exercised here as in the general government. There
is in ^act no similarity between the standing of the president of the United
States, and the governor of this state, in relation to the senate. He feared,
that instead of an independent nomination, dictated by his own judgment, and
founded on his own responsibility, the appointing power would in practice de-
generate luto the mere result of previous consultations in the governor's closet
between him and his leading friends in the senate. He will seldom send a no-
mination until he is assured that it will be ratified. He may sometimes send a
nomination with a previous understanding that it is to be rejected, so as to af-
ford him a screen and enable him with impunity afterwards to nominate a fa-
vounte whom he knows the senate will approve. My fear is, that the senate
will generally dictate the nominations, especially ifthis general appointing pow^
or IS to be extended to the county officers. My object is, to divide and distri-
bute the power and patronage of conferring offices, so that no large portion of
that power shall be deposited in any one body of men. Where the carcass is
there we know the foul birds of prey will gather round it. The union of so'
large an appointing power with the legislative and judicial functions of the se-
nate, will tend to corrupt the highest fountain of justice and the purest source
of]cgislation--It would entail upon the state the pestiferous influence which
characterized the old council of appointment.
My proposition is, to carry home to each county the power of appointino- eve-

ry county officer except the first judge, where the candidates, and tliose who
appoint them, may and will be personally known to each other. Whether jus-
tices of the peace shall be elected in the towns, or shall be appointed by" the
council of appointment for the county, is a point on which I am not tenacious •

It may, m my judgment, be safely done in eitlier of those modes. Whether the
justices be elected by the people or be appointed by this council, I propose thev
should be removable (for cause shown) by the court of common pleas, as re-
commended in the report of the select committee.
By choosing only three of the members vearly we shall give more stability

and moderation to the council than if the wholebodv were liable to chang-e at
any one election.

' °

My objection to conferring this appointing power on the board of supervisors
IS, first, that It would tend to convert thnt virtuous and respectable class of offi-
cers into a band of political agents. Hitherto their power has extended merely
to the liquidation of accounts, and the apportioning of taxes ; tliey have wielded
no political power. But if they were to dispense the officers of the county,
they would be elected with a sole view to that part of their duty ; and wo
might expect to see the most violent instrument of party chosen in almost every
town.

Secondly. I ohjecl to the board of supervisors as the appointing power in the



THE STATE OF NEW-YORK. 311

county ; because the representation of the people would bo very uncrjual.

Sometowns have 1000 voters, and some not more than 100 : and it is not to bR

endured, that the small towns shall have an equal voice in all appointments

with the large towns. It would certainly be unjust, and would not be satisfac-

tory. If my proposition be accepted, the representation would be exactly

equal. We should then choose three members of the council every year, when
we choose our members ofassembly. They would probably have occasion to meet
but once or twice a year -. and what, in my view, constitutes a hijCfh recommen-
dation, they would have no other public duties to perform. With this general

introduction, I offer the substitute which I have read. It will be seen that the

county clerk, the district attorney, and the surrogate, are not named in my
proposition. The reason is, because the report of the select committee pro-

poses that the cleik and district attorney be appointed by the judges of the

common pleas ; and that the powers of the surrogate be given to the first judge.

This, in my judgment, is proper. But if that part of the report shall not be

agreed to, then I would propose to include those tlu-ce important officers in the

general class to be appointed by the council of appointment for the county.

Ma. N. Williams said, however much he felt disposed to consult the wisli-

es of his honourable colleague, he could not consent to withdraw his amende
ment, so long as this odious feature remained in the report.

Mr. Van Buren hoped, after the explanation which he should give, the gen-

tleman from Oneida (Mr. Piatt,) would withdraw his motion for the present.

He was not certain that the appointing power might not receive a better shape,

than it now had in the report of the select committee.
Mr. Ssarpe was disposed to vote for the proposition of the gentleman from

Oneida, but if judges and sheriffs were added, he should oppose it.

Mr. Briggs said the honourable gentleman from Oneida had offered a sub-

stitute—admit it to be a substitute, sir. Now, if any gentleman likes the

name of substitute better than that of amendment, he could see no difficulty

in it. If any gentleman preferred the term amendment, let him vote tor it

—

he could see no difficulty in it.

Mr. Yates thought that if the proposition was considered as a substitute, an
amendment to it would be in order ; but an amendment to an amendment,
would not be in order.

Col. Young was apprehensive we should fall into the same embarrassments
we had experienced a few days since.

Judge Platt, to remove all difficulty, would consent to move to strike out

and insert.

After a few remarks from Mr. Wendover,
Mr. Dodge proposed to pass over the 2d, 3d, 4th, and 5th sections, with the

View that the proposition of ihe gentleman from Oneida might be printed. The
amendment was complicated, and the subject too important to be passed over
without deliberation. He therefore moved, that it be printed and laid on th<!

table.

Mr. Van Buren was opposed to passing over these sections.

Mr. Russell was in favour of the motion of the gentleman from Montgome-
ry (Mr. Dodge)—he had himself to propose a substitute for the appointing pow*
er.

Mr. King would submit to the consideration of the committee, whether ir.

was not necessary to proceed according to the order of the business before the

house ; and to decide on what is to be conceded to the appointing power, be-
fore we decide who are to constitute that power. Take it the other way, am!
there is the same difficulty. He thought the Convention should endeavour to

progress with the business before them as fast as possible.

Mr. Birdseve apprehended there would be some difliculty in accepting- the

proposition of the gentleman from Oneida (Mr. Platt,) as a substitute. It ap-

peared to him that it would be better to take it piecemeal, in the form of amend-
ments ; that the part relating to the governor and senate should first be taken
up—then that part relative to sheriffs—and the other parts in their order. In
that waj"^, the subject would be better understood.
Judge Platt called for the reading of the tixst clause.
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Col. Young thought the course proposed by the gentleman from Oaonda-

ga (Mr. Birdseye) was the only true course. Every gentleman who had heard

the proposition of the gentleman from Oneida, must consider it a substitute,

and if accepted, it would again render the business before the committee com-

plicated. We were wasting time by receiving long substitutes—the report

should be made the substratum, and the amendments to it, regularly built

upon it.

Mr. Buel remarked, that if the substitute of the gentleman from Oneida

were received, it would supersede a discussion of those parts of the report,

which would be displaced by it.

Mr. Briggs conceived it was wholly immaterial, whether we call the pro-

position a substitute or an amendment.

Judge Platt thought it would be better to have his proposition offered as %

substitute, than as an amendment, since gentlemen would then be better able

to view it in connexion ; otherwise they would not be able to see tl>e relation of

the several parts.

Mr. Wheeler movBd to try the sense of the committee on the substitute.

Ge\. Root inquired in what situation the committee would be, if the substi-

tute should be accepted.

Judge Van Ness thought it would be better to decide in the first place, the

great question, where the appointing power should be located.

Col. Young agreed with the gentleman from Columbia, (Judge Van Ness,)

and believed it would be better to take the sense of the house, on the leadiug^

question first.

Judge Platt was in favour of the governor's nominating to the senate by

message, and moved accordingly.

Mr. King made a few remarks in favour of the motion. Carried.

Judge Platt moved to strike out the words " by and with the advice^^—so

as to make the provision read, " shall nominate and appoint with the consent

fjf the senate." It is useless to retain these words, as the governor is to nomi-

nate by message, and will hold no personal consultation with the senate. Car-

ried.

Mr. Russell then proposed the following as an amendment.

Strike out the whole of the second section, of the original report, on the ap-

pointing power, and insert the following :

I. There shall be a council of appointment for the state, consisting of the gov-

ernor and six councillors, wlio shall be constituted in the manner following, viz :

II. That the state sliall be divided into six equal council districts, according to

the population thereof: and that as often as a governor is elected, the electors ol'

the said districts resi^ectively, shall choose one councillor, who, together with the

governor, shall form tlie council of appointment for thisstate, for the term for whicli

the governor shall be elected ; and who shall appoint all officers, not otherwise di-

rected by this constitution.

III. That the said council shall meet on the first Monday of December, in every

vear, at the seat of government.

IV. That the governor shall be exofficio president of the said council, and shall

have an exclusive right to nominate all stale officers, but shall have but a casting

vote i 1 tiie council.

Y. Thai each eouncillor sh.tll have the exclusive right to nominate ad oihcers,

whose powers are to be exercised witliin the district for which he shall have been

elected : Tiiat the Secretary of the State, for the time being, shall be the Secreta-

ry of the said Council, and record the doings of the same ; and all the nomina-

tions and proceedings thereof shall be published.

YI. Tiiat the said councillors shall hold no other office under the United States,

or state government, and that they shall receive, as a compensation for their ser-

vices, the same sum for wages and travelling, as is allowed by law to the members

of the legislature. Tiie governor may convene the council, whenever he may

think tiie public good requires it except when the legislature .are in session.

IMb. Dodge renewed his motion (o rise and report, in order to have the seve-

val prapo'itions printed.
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M/*.. Van Burkn hoped the committee would not rise, as there would be no

tiusiness immediately before the Convention.

Mr. Dodge thoiijjhtthe committee had better adjourn, and have tlie several

amendments printed, than to pass any important provision liastily and unad-

visedly.

Chief Justice Spencer said, the substitute of the g-entleman from Erie

was the ghost of tiie old council of appointment— it was the same hideous mon-"

ster in a different shape. He had believed that the old council had become so

odious that no one would attempt to retain any of its features. Wc had passed

upon it unanimousl}'—public sentiment was equally strong- and decided ag-ainst

ir, and he reg-retted to see any thin"- similar to it broug-ht forward.

Mr. Russell remarked, that if his proposition was tlie ghost of the old coun-

cil, it was very unlike it in its features. He went into an explanation of its

principles, drew a comparison between his plan and the old council, and point-

ed out the decided advantages of the former. '

Col. Young said the proposition struck him more favourably than any thing

he had heard on tlie subject. He confessed that his mind was nearly balanced,

and he was in doubt how the appointing power could be disposed of. He wish-

ed the gentleman from Albany (Mr. Spencer) to assign some reasons why the

appointing power should be given to the governor and senate.

The Chief Justice remarked, that if the gentleman from Saratoga (Coh

Young) had yesterday been in his seat, he would liave heard the subject fully

discussed by gentlemen more competent than himself, and he thought a repeti-

ti;jn of the arguments at this time unnecessary.

Mr. King was opposed to the practice into which we had fallen, of postpon-

ing every thing from day to day. We had already been together long enoughj

and the public would become vveary of our tardy progress, and endless procras-

tinations.

IMr. Russell again urged the consideration of his substitute. He could

not concur with the gentleman from Queens, (Mr. King) in thinking that so

jiiuch time liad been uselessly spent 1>y the Convention. In his opinion, the

(substitute offered by him should be printed. He apprehended the gentleman

from Queens did not ijimself fully understand the subject.

Mr. Burroughs drew a parallel between the substitute and the old council.

There was little similarity between them. He hoped the substitute would be

p'.'inted, and time given for discussion.

Gf.n. Root thought the whole subject was properly under consideration, and

he should, therefore, make a few general remarks relative to the section. He
was in favour of placing all judicial otRccrs on the same footing, so far as it re-

spected their creation. He thought tliere was more safety in electing the chan-

cellor and judges of the supreme court by the people, than the justices of the

peace. They were altogether less liable to improper influence from the power
tliat created iheni.

The proposition of tlie gentleman from Erie, (Mr. Russell) had been scouted

as preposterous. Some gentlemen were one day afraid of the people—another day

they were haunted with ghosts and spectres. He ardcntl}' hoped that the day

was not far distant, when the liberty of the people would indeed arise " redeem-

ed, regenerated, and disenthralled by the genius of universal emancipation."

And what, he asked, had destroyed the life of that council of appointment,

whose perturbed spirit now wakened in some bosoms such anxious alarms ?

V/hy had it become unpopular in its advance to its grave? It was because

its powers had been abused. In its theory it was good, nor had it become un-

popular until a tyrannic dictation interfered vi^ith the ftce exercise of its legiti-

mate powers. But when it was driven by dictation, or seduced by the arts of

blandishment, to subserve improper purposes, it became like the scathed oak—

a

disastrous shelter from the storm. Under the baneful influence of " an or-

ganized and disciplined corps," it is no wonder that it should have been aban-

doned by the wise and the good. Jaded to death by " extraneous influence"

and worn down by fatigue, it was at last turned out upon the common, unpitied

and forlorn, and left to die upon the barren waste.

^"0
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But, sir, it has not been dictation and seduction alone that have caasp.d this

premature dissolution. In tiie course of its progress, salaries became exorbi-

tant ; and it was not the " foul birds" only, but the towering eagles, that flew

to the carcass. Its obesity was inviting, and the mighty ones of the land par-

took of the banquet. He hoped, therefore, that those wlio liad fed upon its

dainties would not be frightened by its ghost. Believing, as he did, that the

proposition before the committee contained but few of its features, it would be

entitled to his consideration, and perhaps to his support.

Mr. Edwards observed, that it would probably be made manifest in the pro-

gress of the business of the Convention, both to this house and to the state, who

were the persons that were most willing to confide m the people. I took oc-

casion, on a foi'mer day, he observed, to express my opinion that tlie people

were alike in tlieir views and honest in their purpose, and that my republican-

ism was of a practical character. ' The crisis has now arrived in which profes-

sions and principles are to be tested by acts. To that test I advance with the

fearless confidence of an advocate of the real and substantial rights of the peo-

ple.

One prominent and strong feature of opposition, cannot have escaped the at-

tention of any person who hears me—that all measures have been opposed that

do not point to the concentration of the appointing power in the city of Albany.

I wish to be relieved from the necessity of making such remarks; but I must

speak now, or for ever hereafter hold my peace. And I shall speak the honest

conviction of my heart, whoever may be included in its range, or whoever may

be affected by its censure.

It is a lamentable fact, that while other states move on with tranquillity, the

state of New-York, torn by factions and dissensions, although the keystone of

the arch that binds the union, has lost its power, and reduced its influence.

And what liad been the grand cause of this reduction of influence and limitation

of power i* It was the corruption that had infused itself into ail the veins and ar-

teries of tiie government. More iniquity had been practised in our legislative

hall, than in perhaps all the other states in the union. How, then, should this

sore upon the body politic be healed ? The unanimous vote of this committee

had shown that the council of appointment was an evil. An unanimous sen-

tence of condemnation has been passed upon it. He had not expected so soon

to find a proposition for its revival. In this expectation he was disappointed,

by the motion of the gentleman from Erie.

By the abolition of tlie old council it had been proposed to attain three grand

objects : I. the tranquillity of the state ; .2. a preservation of the purity of the

legislative body ; and 3. tlie security of good and satisfactory appointments to

office.
, ,

Mr. E. then entered upon a minute and elaborate examination of the subject,

to prove that neither of the propositions presented were adequate to the pur-

poses for which a supreme appointing power sliould be created. He maintain-

ed that the right of sutfrage should fiTst be placed in discreet and proper hands,

and that nothing was then to be feared from the people in the exercise of their

rights. They had never abused their powers. He strongly protested against

any proposition that should Ijringback to Albany the appointment and distribu-

tion of the high offices of tiie government ; and entered at large upon the pro-

priety of electing the justices ofthe peace by the people. He deemed it essen-

tial to the security of the rights of the people, and to the peace and tranquillity

of the state, that the appointing power should be removed from the precincts of

thecapitol. Return it to the power fi-orn whence it emanated, and we niight

safely calculate upon tlie blessings of a good government far our children,

when their fathers should be laid iu the dust.

Mr. Ross replied to Mr. Edwards.

Mr. King asked the committee to indulge him in making a few observations,

for the purpose of comparing the amendment with the report of the select com-

mittee. It was not quite obvious why a new council of appointment should

now be proposed, if the reasons for the unanimous abolition of the old one, were

not egregiously misiiiuhM-stood. It has been said, and widiout being contro-

verted on any side, that the existence of the old council at the seat of govern-
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jnent, bronght tog'cther at this place, a numerous body of office seekers, and

an experienced corps of men, employed in the procuring and distribution of

otfices ; whereby not only the proper duties of the council were corruptly ne-

glected, but the business of tlie legislature was often misdirected, and made
subservient to the bad views which guided the suitors who assembled here.

After the unanimous decision as to the impolicy and danger of this system,

how is it that another council should be recommended ? If all we have heard

be true, there must be something which is kept back, something to excuse the

past, or to justify the plan now offered ; light and information beyond what are

communicated, are reasonably desired.

How is the new council to be distinguished from the old one, if the old coun-

cil was pernicious f What reason have we to believe that the new one will bo

beneficial ! The old one consists of five members—the new one will consist of

seven—Will the increase of numbers give safety? In all the great offices of

state the governor is to nominate, and with the consent of the council, to appoint.

In respect to the local, district, county, or town officers, each member of the

council arc to nominate for their respective districts. Will they not be liable

to pursue, and in fact, will they not adopt the same disgraceful course as their

predecessors ? They, also, are to convene as their predecessors did, at the seat

of government, where they may be approached in like manner, and influenced,

by similar motives. If, as we hear it stated, the justices of the peace, amount-
ing to two thousand five hundred magistrates, adjudicate on more property an-

nually than all the judges, including the chancellor, this branch of the appoint-

ments is in itself of the highest consequence, and the just and impartial selec-

tion of these men, of tiie greatest concern to the welfare of the people.

Each of these justices employs his constables or marshals, and is attended by
the small lawyers who excite and sustain the suits which are tried before the

justices. There being- on an average four justices in each town, the justices,

the constables, tlie suitors, the pettifoggers, and the idle attendants, make to-

gether a great collection of the people. Indeed, so important is this magistra-

cy and its associates in this state, that it has been said in relation to their offi-

ces, that he who can control or dispose of their appointments, would possess

greater political influence, than were he able to dispose of all the other offices

throughout the state.

How, after our experience of the mal administration of the old council, and
our conviction of the enormous and dangerous power of a corrupt appointment
of this body of magistrates, can we, with fidelity to the people, consent to es-

tablisli a new council of appointment in the same place, and open to the same
temptations and corruptions as are ascribed to the old council ?

What is the plan of the report of the select committee ? What is public ex-
pectation on this point ? Docs any one suppose tliat the same accumulation of

appointments is to occur at the seat of government ? Certainly not. It is re-

conimended by the committee that a few offices, such as comptroller and trea-

surer should be made by law—that the great judiciary and other analogous

state officers should be made by the nomination of the governor, with the con-
sent of the senate ; and it is the public hope, that the great, the numerous mass
of officers, including justices of the peace, should be distributed through the

counties and towns, and their appointments made by a body that should be free

from influence, and competent to the important trust. Whether this should be
done by election, or in the mode proposed by the member from Oneida, (Mr.
Piatt,) remains to be considered—but by carrying these appointments into the

counties or smaller associations, the guilty practices which have prevailed at

the seat of government will be broken up.

Some inconvenience may, in particular scenes, be experiencedj but these

will be nothing in comparison with the vices which have been perpetrated
elsewiiere.

In lieu, therefore, of the proposed amendment, we are bound to prefer the re-

port of the committee, which proposes to give to the legislature the appoint-

ment of a few persons entrusted with the custod}' and disbursement of the pub-
lic money and the settlement of the public accounts ; to confide to the gover-
nor and senate the appointment of the great judiciary, and a limited number of
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other great state officers, and to restore to, and distribute an)ong-, the people,

in the several counties, the appointment of the great mass of civil olfices.

This syitein will ensure as much peace, and justice in the execution thereof,

as we have any reasonable hope can be obtained.

Faction will thereby be discountenanced, honest men will be delivered frcm
temptation, bad men will be driven from their evil practices, and the appoint-

ment of a most important portion of the magistracy will be confided to the towns
and counties, which can more safely be trusted, than any central council that

may be devised to execute this duty.

If this breaking up of the powers of the council, and the distribution of its in-

nocent fragments among tlie people, are safe and desirable— is not the grant to

the governor and senate, of the power to appoint the high judicial, and other

gieat officers of state, equally so?

It is objected tliat the using of the senate as a check on the governor's nomi-

nation, confounds two great departments, and is therefore condemned by great

authorities. May it not be answered, that the maxim which requires the sepa-

ration of the executive and legislative departments, is misapplied in this in-

stance? The maxim wisely prohibits the entire union of any two departments

in one ; but this is only making use of a branch of the legislature, and in a li-

mited and not extensive manner, to check the executive, and does not fall

within the spirit of the prohibition. It is not in this instance, but in aiiotlser coti-

nexion—-that of the legislative and judicial departments—that serious difficul-

ties are to be encountered. Tiie senate are not only an equal branch of the le-

gislature, but they are to be constituted the supreme branch of the judiciar}-.

This violates the maxim which has been named, and in itself, independently of

the prohibition of the union of the great departments, is the subject of many
doubts. The court that in the last resort is to re-examine and determine ques-

tions of la'.v and equity, ought, we naturally conclude, to possess a sufficient

knowledge of law and equity to perform this office; will this be matter of fact

or of presumption ?

But the model which the comrniKec have followed, in calling in the senate to

pass on tlie governor's nomination, is well known to, us; and we have had such
experience of ihe constitution of the United States in this respect, that con-

siderable hope may be indulged tliat the plan will prove safe and beneficial in

tliis state. The senate, it is apprehended, will form parties among themselves,

and in connexion with the assemblymen, so to exercise the power given to tht in

in the appointments, as to act over again the proceedings of tlie council of ap-

pointment. This, however, cannot happen, if the power of the governor is

wisely and firmly exercised. The governor alone can nominate the person to

be appointed—tliis will be done by written message. The senate can only

consent to, or dissent from the nomination—in doing this, the only question

will be, is the candidate nominated duly qualified ? They are not to enquire
whether a better man could not be found : this power is exclusively contidctl

to the governor; they are to ascertain, not whether he is the best man, but
whether he is a qualified man for the office. If lie is so, they must consent : if

not, dissent. Were the senate to conclude that another man is better quali-

fied, and for this reason were they to negative the nomination, they have no
means, and if the governor be an independent man, ought to have no hope, of

success, because their object in this woi'.ld be to deprive the g-ovcrnor of a pow-
er given to him. It is in this mode that the constitution of the United States is

found to operate ; the power of selection and nomination is cautiously excr-.

cised and maintained by the president; the senate coniinc their duiy to an in-

quiry into the qualifications of the persons nominated to office—their compara-
tive worth is laid out of the question ; is he lionest, is he intelligent, is lio quali-

fied for the office? If doubts on any of tliese points occur, they ask of the pre-

sident iiilormation respecting the chai-acter and qualifications of the person no-

minated ; this re<iuest produces the recommendations, and other infoimation,

on which the president has made tlie nomination, and these, together with such

other information as the senate can obtain, enable them to decide on the no-

minated.

As tlie plan has worked well in the genera! government, lu'iv wc not hope.
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by an able joveraor and a virtuous and enlightened senate, each holding the

other within their respective spheres, that the same system will also work well

here ?

Pursue the report of the committee ;
give a few monied appointments to tlie

legislature;—impart the appointments ol'tlie great judicial and other state of-

fices to the governor and senate :—you have alveady given to the miUtia the

appoi.itment of its officers, with a small, but important exception ;—go on, and

give tu the counties and towns the appointment of tiie residue, being the great

mass of appointments, which liave herctoiore created so much dissatisfaction

ad mischief throughout the state ;—bring the question to a trial ; can the peo-

pie be trusted ? are they the safe keepers of their own liberties ?

As I mean what I profess, I am prepared to distribute the local appointments

tliroughout the counties ; and I feel confident that more peace and order, less

intrigue, and a greater share of the good fruits expected from these appoint-

ment; will be obtained in this, than in any other mode of appointment. On tho

immediate question, we are called upon, by our unanimous vote to abolish the

council of appointment, to go forward ; and instead of putting down one coun-

cil in order to introduce what seems to me to be an equally, or more odious one,

to break up, and distribute the enormous mass of appointments : and to confide

to the governor and senate, the small number of them, that, from the nature of

the offices, are of a general character.

I would prefer this plan to the proposed amendment, and am therefore against

its adoption.

Col. Young supported the proposition of the gentleman from Erie (Mr. Rus-

sell) in a speech of considerable length, when ou m.otion, the committee rose,

reported, and obtained leave to sit again.

• On motion of Gen. J. R. Van Rensselaer, the several propositions to-day

ofTered wcie laid on tlie table, and ordered to be printed. Adjourned.

WEDJfESDAY, OCTOBER 3, 1821.

Tiie Convention assembled at the usual hour, and after prayers by the Rev.

^Ir. Mayek, the minutes of yesterday were then read and approved.

THE APPOINTING POWER.
On motion of Gen. Collins, the Convention resolved itself into a commit-

tee of the whole on the unfinished business of yesterday. Mr. Lawrence in

the chair.

Chief Justice Spencer remarked, that he had j'esterday, on the spur of

the occasion, observed that he considered this proposition as the ghost of the

old council of appointment. It was with no disposition to detract from the mo-
tives of the mover, or the merits of the proposition, that he had hazarded the

observation : and perhaps it was due to his respectable and venerable friend,

(i\Tr. Russell,) that he should retract it—especially so far as it was susceptible

of any improper construction. It had come upon him by surprize ; but although

he would recall the expression he had used in relation to it, yet, he verily bc-

litned, that the proposition contained all the evils (and many more) of the old

council of appointment.
Wliy had that council been abolished? Because it was not only badly orga-

nized in itself, but it had a tendency to keep the state in faction and collision.

It would not, therefore, be a perform aicc of the duty which the members of

r>at body owed to themselves and to their constituents, if they did not eradi-

cate, so far as was practicable, this poison from the body politic.

Three principal objections against the old council of appointment had ob-

tained,— 1st, its privacy ; 2d, its irresponsibility : and 3dly, its tendency to af-

ibrd aliment to party spirit, by the immense patronage it commanded.
The same combinations which were produced by the old council would, iri

the opinion of Mr. Spencer, be produced by the new one. The same privacy

aol irr'^'sponsibilily would subsist, and the same party s- irit would be fornented-
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But this was worse than the old council.—When senators wei-e chosen, they
had been liitherto selected more for their fitness and competency in relation to
other quahfications, than the appointing- power ; but under this* system, they
would be selected merely as they were the phant tools of the intrig-uing persons
who had elected tliem. And what man of honour, he would ask ; what man,
who regarded purity of conscience, or the value of an unspotted character,
•would accept the trust and office contemplated by this proposition ? an office

that must be beset from morn till eve with every sort of importunity and strata-

g-em that cunning- could sug-g-est, or impudence could execute ? What man of
honour would assume a station, unrequited, that should disturb his repose, call

down upon his head the maledictions ofone halfof the community, the contempt
of a secondary portion, and only the cold thanks of the remainder? None but
the factious : none but those who hold themselves so cheap in their own estima-
tion, and in that of the public, as to be willing to become the slaves, and drudges,
and panders of party, v.'ould ever condescend to accept so humiliated an em-
ployment. If it were the object (as he knew it could not be with the honoura

.

hie mover) to perpetuate faction in the state, this, in his opinion, was the mode
most perfectly calculated to retain and preserve it.

Mr. S. proceeded at some length in detail to point out the mischievous tenden-
cy of appointing justices of the peace by direct and immediate election by the
people, which would grow out of the proposition of the honourable g-entlemaa
from Erie.

Mr. RussELt,. I did not anticipate, when I brought forward this motion,
that I was about to agitate or alarm any members of tiiis committee. My only
object was, to introduce a substitute for tlie governor and senate. I was aware
that there was a necessity that there should be a general appointing power.
And in the proposition that this power sliould be lodged with the g-ovcrnor and
senate, it is said that the responsibility will rest on the governor alone ; but wil!

it not rest also on six members of the proposed council ? My object is to discon-
nect, entirely, the appointing power from the legislature, which I consider
would be agreat impiovcment in our political system. I wish to bring- home
as far as is practicable all appointments to the direction of the people.

Judge Van Ness wished further explanation, relative to the general and
sweeping clause in the last sentence in the second section of the amendment.
It would seem to incl'adc sherilfs and many other officers, who are not specifi-

cally designated.

Mk. Russell, replied.

Chatscellor Kent was opposed to the proposition of the honourable mem-
ber from Erie (Mr. Kussell) because he considered it, in all essential respects,

a restoration, with more exceptionable features of the old council of appoint-

ment, which had been abolisliedby tl)e unanimous voice of the Convention. I

would rather, he observed, repose the power of appointment in the governor
and four senators, chosen annually by the assembly, than in tlie governor and
six councillors, chosen in great districts, according to the sciiemc proposed, be-

cause the senators would be less likely to be unduly influenced. Their trust

would be only incidental to other duties of a purer and graver character.

But the great and fundamental objection to this ne^v, as well as to tlie old

council, is, that it concentrates in one spot, and upon a small and not very re-

sponsible body, the whole action of the combined struggles and competition for

ciiice throughout the state. Such an action or power, operates with irresisti-

ble force, and no body like the one proposed could sustain it. It would inevit-

ably lose its integrity or its independence. It would be guided by faction and
assailed by corruption. We have tried the experiment in the old council, and
we have seen -and felt its mischiefs. The public voice lias been loud and unan-
imous in the condenmation of such an institution, and in t!)c necessity of a
more general distribution and separation into distinct parcels, of tlie appointing-

power.
Cut lie did not think it necessary to enter into a particular examination of the

defects of this new j Ian.
, This task had already been ably performed. His ob-

ject v/as to express his decided objection to any plan that placed the appoint-

ment of the local officers of the counties in one general and central power. How
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these local officers were to be appointed within the counties, was a distinct

question, not necessarily involved in the proposition for which he contended,

Hud which was, that the" power of appointment must be local. To select local

mag-istrates with discretion, required local information. How could several

thousand justices of the peace, dispersed in every town throughout this state,

be well selected at the seat of government ? The appointing power would be

exposed to be continually misled by interested and designing individuals. It

must, of necessity, rely wholly upon the information of others. A councillor

representing one-sixth of the whole population of the state, according to the

plan now before t!ie connnittee, must be nearly as destitute of the requisite lo-

cal information of characters, as a senator representing one-fourth of that popu-

lation. There would be no material difference in the competency of these two

officers to select with discretion. The local officers of the county must gener-

ally be selected at home, and this must eitlier be by the people, or by some pow-

er to be created within the county. There is, upon the whole, less danger of

abuse in that mode than in any that can be devised. It is, probably, the only

way in which we may expect to collect the fair and honest sense of the people

of each county, without disguise or imposition.

The great value of these local appointments is, that they weaken by dividing

the force of party. They will break down the scheme of one great, uniform,

organized system of party domination throughout the state, and they will give

to the minor party in each county, some chance for some participation in the

local affairs of the county. They will disperse a great deal of the aliment of

party spirit, and diminish its action, and consequently its intensity and its bit-

terness at the seat of government. This consideration cannot be too deeply

impressed upon the minds of the committee. The future happiness, and, I

might almost say, the future destiny of tlic people of this state, turn upon such

an arrangement. *

What have we to fear in future ? We have no reason to apprehend subju-

gation by foreign arms, nor conflicts between the states. We have no standing

armies to menace our liberties. We have no liereditary aristocracy, nor privi-

leged orders, nor established church to press upon our rights or our income :

our liberties are to be assailed from other quarters and by other means. It is

not to be disguised that our governments are becoming downright democracies,

with all their good, and all their evil. The principle of universal suffrage, which

is now running a triumphant career from Maine to Louisiana, is an awful pow-

er, which, like gunpowder, or the steam engine, or the press itself, may be ren-

dered mighty in mischief as well as in blessings. We have to fear the corrupt-

ing influence of constant struggles for office and power. We have to fear in-

flammatory appeals to the worst passions of the worst men in society ; and we
have greatly to dread the disciplined force of fierce and vindictive majorities,

headed by leaders flattering their weaknesses and passions, and turning their

vengeance upon the heads and fortunes of minorities, under the forms of law.

it requires all our Avisdom, and all our patriotism, to surround our institutions

with a rampart against the corruption and violence of party spirit. We must

ingraft something like quarantine laws into our constitution, to prevent the in-

troduction and rage of this great moral pestilence. If we do not, then, take

my word for it, we may expect to encounter the same disasters which have cor-

rupted and shaken to the foundation so many popular states. What we have

already done, will, as I greatly fear, give a freer operation and an increased im-

petus to the power of the evil genius of democracy. I need not surely inform

this wise assembly, that all unchecked democracies are better calculated for

man as he onght to be, than for man as he is, and as ho has always appeared to

be in the faithful page of history, and as he is declared to be in the volume of

divine inspiration.

I hope, sir, I do not press this subject too far. I believe in my conscience,

that unless we remove the means of concentrating, at tlie seat of government,

or at any other given place, the elements of faction and the struggles for office,

and unless we scatter them in fragments among the counties, our future career

will be exceedingly tempestuous and corrupt. I appeal to our own experience,

ajad to the evidence of history for the g^roirnds of my belief. I may refer to the
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Roman Republic, to ihe numerous Italian Republics of the middle a<res to
Geneva, to the Swiss cantons, to the commonwealth of England, and to the
revolutions of the French republic, as monitory lessons on this subject. I

think it is Cicero v^'ho considers the struggles between factions in republics as
a more certain cause of their ruin than foreiga wars, or famine, or pestilence,
or other calamities of the like kiud ; and Cicero had himself witnessed the last
struggles of parlies, and the dying agonies of the Roman republic. But why
need I refer to aucient statesmen, when we have an authority at home of equal
weight .'' It is admitted by General Hamilton in the Federalist^ so often refer-
red to in tliishouse as atext book, that to secure the public good and private
right against the enterprises of faction, was the great desideratum, the one-
thing needful, to rescue republican government from opprobrium, and recom-
mend it to the esteem and adoption of mankind. We have, however, an au-
thority still more commanding and more venerable, in the legacy left by the
father of his country to the American people :

" The happiness of the people of the United States, may be made complete
by so careful a preservation, ^luA soprudent a use of liberty, as will recommend
it to the applause, the affection, and adoption, of every other nation which is

yet a stranger to it.

" You ought to resist, with care, the spirit of innovation upon the principles
of the g-overnment, however specious the pretext.

" TiMfi a«</ /io.6?f are at least as necessary to fix the true character of go-
vernments, as of other human institutions. Experience h ih.e anre^t standard
by which to test the real tendency of the existing constitution of the country

;

facility in changes, upon tlie credit of mere hypothesis and opinion, exposes to
perpetual change from the endless variety of hypotheses and opinion.

" Liberty is little else than a name, wliere the government is too feeble to
withstand the enterprises of faction, and to maintain all in the secure and tran-
quil enjoyment of the rights of person and property."

" Tlie spirit ofparty, in popular governments, is seen in its greatest rank-
ness, and is truly their worst enemy."

" The alternate dominion of ujiefaction over another, sharpened by the spirit

of revenge, natural to party dissension, whicli, in diiilerent ages and countries,
bus perpetuated the most horrid enormities, is itself a frightful despotism. But
this leads at length to a more formal and permanent despotism. The disor-
ders and miseries which result, gradually incline the minds of men to seek se-

curity and repose in the absohite power of an individual; and sooner or later
the chief of some prevailing faction, more able or more fortunate than his com-
petitors, turns this disposition to the purposes of his own elevation, on the ru-
ins of public liberty."

" Without looking forward to an extremity of this kind, (which, neverthe-
less, ought not to be entirely out of sight,) the common and continual miscliiefs

of the spirit of party are sufficient to make it the interest and duty of a wise
people to discourage and restrain it."

" In governments purely elective, the spirit ofparty is not to be encouraged.
From their natural tendency, it is certain there will always be enough of this

spirit for every sahitary purpose. And there being constant danger of excess,
(he eiibrt ought to be, by force of public opinion, to mitigate and assuage it. A
lire not to be quenched, it demands a unilbrm vigilance to prevent its bursting
into -.J flame, lest, instead of warming, it should consume."

Thfese precepts and admonitions ouglit to sink deep into our minds. Tliey
come from one who taught like a sage, and who never flattered to betray. If
ever a trust was calculated to inspire awe and dillidence, it is that which we
Lave to perform. Tlie present question on the power of appointment seems to

Iiave awakened much sensibility. Selfish views ought to be discarded. Nei-
ther anger nor distrust ought to be indulged. We oiig'nt to exercise modera«
lion, and candour, and mutual forbearance, and good-heartedncss towards eacli

otlier. We ought to witiidraw our thoughts from ourselves, and fix them on
our posterity. The attention of tlie public is anxiously fixed upon us. We
are the constant object of their hopes and their fears. Our ambition should be
as elevated us the anticipated destiny of our country. We ought to wish that
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this Convention may have no ephemeral reputation : we arc all equally con-

cerned in the result, and must share in the honour or the shame. Let us en-

deavour to raise our minds above the mists of narrow views, and selfish purpo-

ses, and temporary calculations, into some higher region of serenity and sun-

shine. Then may we hope that the spirit ofwisdom will guide us. Then, in-

deed, our ways ivill be ways ofp/easantncss, and all our paths be peace.

Mr. Van LJuren said, there was a variety of opinions as to the proper place

for the depository of the appointing power. Those who advocated the propri-

ety of placing it in the governor and senate, did not appear to be satisfied with

the system which they advocated. He was anxious, before the question

was decided, to remove their embarrassment by designating the extent of pow-

er which was to be confided to this or that body—it was tiierefore his intention

to submit a distinct proposition ; and before he proceeded to do that, he would

remark, that he most cordially concurred in opinion with the honourable gentle-

man from Albany, (Mr. Kent) as to the ijnportance of proceeding with harmo-

ny and good feeling. It had been to him a matter of surprize, that on a sub-

ject in which all ;vere so deeply interested, and where individual interest could

not be subserved, they should not be willing to preserve such feelings. A con-

trary course would undoubtedly have a direct tendency to weaken public confi-

dence in the proceedings of the Convention ; if not generally, it would in the

minds of the more enlightened parts of tliC community.
It was not to be disguised, that that part of the ieport before the committee,

relating to the appointment of justices of the peace, was by far the most im-

portant feature in the report—if that was settled, the remaining part of it

would be got along with very easily. Some had thought these magistrates

ought to be elected ; but he had at all times been opposed to their election ; and

if he did not deceive himself, tlie force of the rem.arks of gentlemen in fa-

vour of their election, had excited doubts in the mind of every man, as to the

propriety of such a measure. He concurred in the opinion which had been ex-

pressed as to the impropriety of electing the higher officers of state, because

their duties were important ; and it was to be feared that it would have a ten-

dency to render their judgment subservient to their desire for a continuance in

otfice. This was the principal argument which had been used. If there were
other reasons he did not know what they were.
The amount of business before the justices of the peace in this state, was five

times as great, as all the business before the other courts—on this point, it ap-

peared to him there was no room for a diversity of opinion—the truth of this

statement could be ascertained by a reference to their proceedings. They were
equally important as it respected criminal justice.

As to the probable effect upon their independence, there is no room for a

comparison. The judges of the supreme court are elected for a long term of

time ; should the people become dissatisfied, even whole counties, these officers

might not feel the effects of their displeasure till after a long time had elapsed ;

but apply this to justices of the peace, who administer justice in the imme-
diate presence of their constituents, and are exposed to the daily scrutiny of

those upon whom they are dependant; who are cognisant of all they do ; and
have the power ofpassing judgment ©n them. Ifthey are not satisfied with them,

thej' must forfeit their offices.

What could the single arm of a chief magistrate of the state do towards sup-

pressing a rebellion ? It must be effected through the interposition of this in-

ferior magistracy. He was willing to go as far as any man, in endeavouring to

curtail dangerous patronage in distinct bodies of men ; but he would not

go so far as to cut every cord that binds together the people to the govern-

ment.
It was at first thought advisable by the committee, to have them appointed by

the court of common pleas ; but on more mature deliberation, it Avas conclud-

ed that it would be making political engines of them, and therefore it was aban-

doned, and the principle adopted wliicli is contained in the report now before

the committee. There are different propositions before the committee, viz :

for iiaving them elective, for having them appointed by the governor and se-

n;!te, and for having them appointed bv tiie governor and a council of six.

'a 1
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Mr. V. B. said lie would not pretend to raise any new argument, bnt appPjr
those which ho.d been urg-ed with so much iorce by the g-entleinan from Alba-
ny, (Mr. Spencer) M^ho liad first spoken this morning-. His first objection was,
that these men who arc to be chosen as a council, arc to be chosen by corrupt
and intriguing' rncn, in their respective districts. If this be the case in these
extensive districts, liow much more so will it be in individual counties ? And
again, these mm are to be elected by a party, and therefore represent that par-
ty ; consequemiy, all their acts will be characterised by party wiews ; ani
ag-fiin, no decent man will undertake to- perform a duty, which will be sure to
lead him into diinculty.

Every man would be in favour of his friend, and would therefore give rise to
all the hard fceling^s which have been so sorely felt in the method heretofore
practised by our present council.. We have had some experience on this sub-
ject—I think, therefore, we oug-ht not to proceed without serious deliberation.
We have reported a i)roiect for the city of New-York, but we are informed

that it does not meet with the approbation of tliat city ; and is it reasonable to
suppose that a similar plan would meet the feeling-s of the different counties ?

Mr. V. B. would refer the committee,, though with reluctance, to the pro-
ceedings of the past council of appointment—particularly to one act. During-
the last winter, apprehensions were abroad in this good city, that certain in-

dividuals would have too much influence in the council ; and, to shut the door
agaiiTst this evil, the people took it into their own hands, called ward meetings
to make arrangeirients for the selection of oflicers in the city ; and it is known
that it caused more difficulty than any other circumstance.
He did not believe it would be benefiting- the people, to extinguish one great

fire and enkindle fifty-two smaller ones. The further this power could be re-
moved from the people, the better. He coirid not therefore consent to the
proposition of the gentleman from Oneida, (I\Ir. Piatt,) and would ask the li-

berty of submitting to the consideration of the committee a project of his own.
He submitted it under a full conviction of its practical utility, although it

might not go so far towards meeting the views of the gentleman from Albany
as would be desirable. His proposition is this : " to amend the second section
ef the report, by adding thereto, at the conclusion of the same, the following
•words :

" Who shall be appointed in tlie manner following, viz :'

" That the b;)a!-d of i^upervinors in every county in this state shall, once in cv>

cry years, ai sucli tiipe as llie legislature may direct, recommend to the
gnveri.or a list of persons equal iu lunuber to the jusiices of the peace by law
autiiorized to be appointed for said county ; and the respective courts of com-
mon pleas of the several counties shall also recommend a list of the like number,
and as often as any vacancies sliall iiappen, the boards of supervisors and courts
of common pleas of the counties in which sucii vacanc es may iiappen, shall re-

commend lists of persons cquul lo tlie number of vacancies in such county; and
from the lists so recommended, the governor shall appoint and commission the
justices of the peace for the respective couniies—that the said justices shall hold
I heir offices for years, but may be removed by the governor on the address of
the body which recommended their ap|>ointinent, stating in writing the grounds of
sucii removal."

Tiiis proposition, in the first place, meets the views of the gentlemen who
axe desirous of removing this power from the seat of government, as the nomi-
nations must originate in the counties.—No man will suppose that the govern-
or will go into the difierent counties of the state to influence the nominations ;

he will merely have the right of discriminating between the individuals nomi-
nated in the counties where they reside. This, then, is the first advantage

—

the second will be, that the nominations will be respectable.

He could not agree in opinion with his honourable friend from Albany, as

to the merits of th(! magistrates in this state ; he considered them a very re-

spectable body. The supei-visors of a county, coming from the difierent

<IO''*ns in that county, wiU be acquainted with the merits of the individuals m
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ivaeir respective towns—there will be a rivalship for the most respectable can-
didates; they will be selected for their respectabilitj and responsibility

; and
instead of depending- for favouritism on the executive, us has herclulbre been
the case under llie former council, llicy will consider it their interest to send
to the govei-nor the most respectable names that they can select. The g-overn-

or may obtain any additional information which he may require from the
representatives of the people in the legislature. iSliould there be distinct

parties in these counties, one in favour and the other opposed to tlie go-
vernor, from both of which candidates sliould be nominated, he would undoubt-
edly, knowing his own responsibility to the people, select from both political

classes -with due attention to their qualifications and standing- in society. It is

unreasonable and rash to suppose that he would be confined to one particu-

lar rfass, when an indulg-ence in such a course, must be at his own expense

—

he cannot do it from ignorance, or in the dark.

Tiie judges of the common pleas vrill be anxious to recommend the safest

and best men, as they will have frequent occasion to sit with them in criminal
cases. These were a few of the advantages arising from the plan which he
proposed, although gentlemen may say it does not answer the public expecta-
tion in bringing home -to the doors of the people this power of appointment. It

will be seen that out of fourteen thousand officers which were heretofore de-
pendant on this general appointing power, about eight thousand militia ofhcers
have been taken and thrown home to the people, leaving but a small number
dependant on this general appointing power. It has been said that military
appointments never excited great interest ; although it may be true in part, it

is not to the full extent ;—it has been carried so far that 3 ou could scarce meet
a man who was not a colonel, whilst almost every man has felt a deep interest

in the subject, either directly or indirectly. An attempt M'as once made in

the senate of this state to vary the features of our militia system : it is well
known that it excited great alarm. Instead ef fourteen thousand appointments,
there are now but six thousand to account fer—three thousand are proj^osed to

be provided for by the legislature as they may think proper—these are coro-

ners, acknowledgers of deeds, examiners in chancery, &c. &c. leaving but
about two thousand five hundred Kpon which the governor will have a right to

discriminate. District attorneys, clerks of courts, mayors, and recorders, are
already provided for, and are to be appeinled by the courts and common coun-
cils. Compare the number of oOicers now under consideration witli the num-
ber heretofore originating in the general power—it leaves but a small propor-

tion.

Mr. Van1>uren thereupon moved to pass over the second, tiiird, and fourth

sections of the report, in order to take up the fifth. A question of order arose

thereupon, in wljich Messrs. Spencer, Young, Briggs, Burrouglis, Sliarpe, Van
Ness, Buel, Tallmadge, N. AVilliams, and Dodge, took part ; when the motion
for postponement was put and lost.

Whereupon a debate ensued upon the motion of Mr. Russell, (inserted in the
proceedings of yesterday,) which was discussed by Messrs. Root, Briggs, Spen-
cer, Young, Sheldon, Russell, Tompkins, Wheeler, and Fairlie.

Gen. Brooks also observed, that it was with no small degree of embarrass-
ment that he should oifer his opinion on this important subject. In the forma-
tion of the appointing power, much depends upon the extent of that power, as
to its particular organisation. It was iiis choice to give to t-he people a part of
the appointing power, leaving to the governor and senate the appointment of
those denominated state officers. But from the sentiments recently expressed
from various parts of this house, it seems that the people are not to be trusted
witli this power, and are considered incapable of exercising it. If such were
the feelings of this committee, he should be compelled to vote somewhat against
his inclinations. The amendment offered by the honourable g-entleman from
Erie, (Mr. Russell,) proposes the establishment of a council of appointment for

the state. There are other propositions to create councils of appointment ii»

each of the counties of this state. Mr. B. preferred the one proposed by the
gentleman from Erie. The probable result seemed to be, that a consolidated
•appointing power for civil offices, would be established., either in a couneiJo^
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appointment, or in tlie governor and senate : and odious as is ihc term council

of appointment, he should give it his vote rather than contaminate the legisla-

tive body, and involve tliem in all the wliirlpools of party strife which have here-

tofore agitated this state.

It was his desire that some of the smaller offices may yet be given to the peo-

ple ; still there is little hope of removing the evils we sulfer in this course. The

purity of our legislative body seems to be the only alternative.

It was with much pleasure that he perceived in the report of the committee

on the legislative department, tJie principle introduced of divesting the members

of future legislatures of all lucrative offices. He hoped that that principle would

prevail. A legislature thus pure, and freed from pecuniary considerations of

this sort, would, in justice to itself and to the people of this state, reduce the

fees and salaries of the officers, which far exceed those of any other slate in the

union, and, as he believed, of any other government on ^arth. This being done,

peace and harmony would be restored to the people of the state.

Mr. Cramer said, that neither of the plans before f-he committee were satis-

factory to him ; but he sliould prefer that of the gentleman from Erie, (Mr.

Russell.) He was not afraid of the ghost of the old council of appointment.

Let those stand aghast who had led the way to its destruction. He was in fa-

vour of a council of appointment in a proper shape ; but if gentlemen were in

favour of the Georgia system, he hoped they would be consistent, and adopt it

in full. He was not to be frightened by tlie language of the gentleman from

Queens. He wished to see all judiciary officers on one footing, and to see them

independent. He considered the functions of a justice of the peace as impor-

tant as those of any other class of officers in the state.

This subject had been discussed when it was not before the house. A gen-

tleman from New-York (Mr. Edwards) had addressed ihe house three tunes,

and had delivered nearly the same speech each time. But nobody, as he could

learn, understood his speech after all, and he ivould propose that the gentleman

get up and deliver it over again, that they might, if possible, ascertain what he

would be at. It had been deemed important that a council should be provided

for the city of New-York, but little care was taken for the country. He was

for determining, in the first place, who should be appointed by this power. The

gentleman from New-York (Mr. E.) finds fault with every system, and yet

points out nothing. He should vote for the proposition of the gentleman from

Erie.

Mh. Edwabds. In answer to the observations of the gentleman from Sara-

toga, (Mr. Cramer,) I have but one remark to make. Perhaps I ought to beg

pardon of the Convention for taking any notice of his highly indecorous speech.

It is true, sir, that 1 have upon three ditfevent occasions expressed my sentiments

very freely upon the subject of undue influences and of the fraud and corruption

which have prevailed i a consequence of the appointing power being centred

in Albany. I made no personal ailusions to any gentleman. There appears,

however^ to have been something in those remarks, which has crossed the sen-

sibilities of the gentleman very unpleaf^aatly ; and he appears to have imagined

tha he was personally alluded"^to. If tho gentleman will take these remarks to

iiimself, I cannot help it. If the cap A!s, let him wearit. Sancho Panza used

to sav, that if it rained mitres, he should never be able to find one which would
- lit his head. The honourable gentleman from Saratoga is more fortunate. Ev-

ery cap appears to fit him ; and beseems to imagine that it was made on pur-

pose for hitn.

Mr. Dodge. There are evils in every system which has been introduced,

and our only anxiety should be to select that one which shall embrace the most

advantages with the fewest defects :

Nothing could be more beautiful in theory than the formation of the old coun-

cil of appointment—The members of assembly, chosen annually by the people,

selected each year from the body of senators who are chosen once in four years,

one senator to represent each of the four great districts of the state—these four

sen;;tors together with the governor, formed the council of appointment, which

we yesterday, by an unanii.;ous vote agreed to abolish.

Our ancestors in framing the constitution, justly supposed that the system
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would be a safe, a sure, and pure system, which would secure to their succes-

sors tlie blessings which inevitably follow from having our offices filled by men
of character, talents, and integrity.

But what has been the result, and what character has experience stamped
upon the proceedings of the old council. The members of the legislature in-

terfered in the proceeding's of tlie council ; tliey became candidates for every
office in its gift ; they elected tlie council with this view, and to further their

own private ends. Members of the council have interfered witli the legislature,

and procured the passage of laws, and incorporated banks against the interest

and wishes of the people; and to further their own private views, and the engine
tliat procured these votes, and the passage of these laws, was the council. The
scenes I allude to, are fresh in the memory of every member of this committee
—Thus we see this system so pure in theory, has, in practice, deg-enerated, and
every species ofcorruption is carried on under its banners.

But, Mr. Chairman, the system of thegentleman from Erie, (Col. Russell) at

present under debate, is still more objectionable.

It is in substance the old council, with two additional members, and with all

its frailties.

It would give rise to party spirit, strife, and contention, in every district in the

state—Intrigue and corruption would exist throughout—each member of the

council would be elected for eight or nine counties. He could not possibly be ac-

quainted with the candidates from the different parts of his district—he would
be imposed on by the designing, the corrupt, and the selfish from every quar-

ter—he would not be responsible. The senator in the old council, had his char-

acter of senator at stake, his standing in society ; he was elected for other pur-

poses, and with other views, and his office of member of the council, was only

incidental to his other duties ; but in this case, he is elected for the sole purpose,

and has no other responsibility whatever—Thispatronage is great ; he has by this

amendment of the gentleman from Erie, a riglit to nominate all the officers of his

district; this would amount to hundreds of thousands of dollars,and what security

have we against his being bribed and corrupted—we have heard ofsuch thing sin

our legislature, and how much more likely would this irresponsible member of

the council be to commit the same crime.

The proposition of the gentleman from Oneida, (Mr. Piatt) is liable to every

one of the above objections, though on a smaller scale, and with this additional

one, that it would tend to increase party spirit, dissensions, and divisions in the

community, in a much greater degree. ^

Let us now for one moment, Mr. Chairman, examine the system reported by
the committee ofwhich Mr.Van Buren was chairman. This report gives the sole

nomination to the governor, by and with the advice of the senate. To separate

the legislative, the executive, and judicial departments of government, appears

to be the wish of all.

The governor has by this report the sole power of nominating ; there could

be, therefore, no legislative connivance—none of that species of corruption

could possibly exist—the members of the senate could not know, (unless pri-

vately consulted) who was to be nominated, and their opinions on legislative

matters would not be influenced thereby. The members of the senate have only

the approval or disapproval—they are thirty-two in number, and there could bo
no use, and scarcely a possibility of corrupting them.

The members of our legislature, are, by a provision in the constitution, c/e-

barred from accepting any office whatever ; they could not, then, as formei'ly,

return to their constituents loaded with every valuable office.

Upon the whole, Mr. Chairman, I am convinced, that as it is necessary this

appointing power should exist somewhere, that there are fewer evils to be ap-

prehended from this system, than any one 1 have heard suggested, and inas-

much as the chai"acter of the governor is necessarily connected with the nomi-

nations and appointments he shall make, and I consider him responsible to the

people for every one of them, and as we elect him annually, we can confidently

rely on a faithful discharge of his arduous duties, and I feel a perfect conviction

that the report of the committee affords the best system, and it shall receive my
vote.
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Mk. Eo^s. Mr. Chairman, permit me to ask the indulgence of the coia-

?nittee a few minutes, whilst 1 notice some of the sing-ular views and repre-
sentations just submitted by the g-entlcman from New-York, (Mr. Eldwards.)
He appears to be labouring- to excite alarms, by imputing- to the advocates of

this amendment, sentiments I have heard no one yet advance, and I will ven-
ture to say, no one entertains.

In relation to the general appointing power, it would seem to be inferred

from his arguments, that if it was made elective by the people in districts, as

proposed by the amendment offered by the gentleman from Erie, (Mr. Russell,)

all the officers heretofore appointed by the present council, would be lodged in

the hands of this new ap})ointing power. I have heard no such wish or inten-

tion express'id, nor do i believe any such sentiment to exist among the sup-

porters of this amendment. On the contrary, the necessity of distributing the

power of appointments as much as possible, has been urged by all, at least in

every part of the house where any opinions have been expressed. I cannot
hesitate to declare my entire and settled conviction, that a distribution of this

power, is both wise and expedient. To accomphsh this object, many of the

officers heretofore appointed, should be made elective. Military, and all local

ministerial officers, such as county clerks, commissioners for taking acknow-
ledgments, &c. ought by all means to be elected by the people whom they are

to serve.

But, sir, when gentlemen (Messrs. Spencer and Edwards) urge the propriety of

clcctuig judicial officers, such as magistrates, and tell us too that the people
call for it, it seems impossible that they should be sincere. That effects, the

most pernicious and detrimental to the public welfare, would flow from making
any judicial officers elective, partictilarly magistrates, I think must be mani-
fest to all. Independently of the agitations, management and strife, incident to

such elections, and which will be sufficient to deter sober, discreet men, from
entering into competitions to obtain the office, it will destroy all confidence in

the independence and impartiality of our magistrates.

Wherever these elections are contested, as they will be, the candidates can-
not help but know who have opposed, as well as those who have advocated
their election. In this respect, they are altogether more unpleasantly situated

than judicial officers of a higher grade, were they to be made elective. Du-
ring the heat of elections, it would be natural that many unfriendly tales and
aspersions would be told, and set afloat to prevent the election of candidates,

who might notwithstanding be successful. I ask, would not the magistrate, in

decie'ing on tiie nghts ami in-tereste of his friends and opponents, thus situated,

be liable to be warped by prejudice ? It would be scarcely possible for some
men to avoid it. It is human nature to be more or less influenced by such con-

siderations. Electing men to the office of justice of the peace, would not ex-

empt them from the frailties of our nature, nor would it insure the selection of

men ofsuch an elevated cast of mind, as to look with indifference to the anxiety

©f a political friend. If I mistake not, it would oftener lead to a selection of

an opposite description.

Supposing the magistrate to be the most honest man living, he would not be
in a situation to exercise his cool unbiassed judgment. He would be constant-

ly exposed to the imputation of partiality, to avoid which, and to guard against

the bias of his own feelings, he might evea prejudice the rights of his friend,

while one of an opposite character, or of strong passions, might do great injus-

tice to his opponeni when called ujxjn to decide between parties thus situated.

The office of justice of the peace is not of trifling importance, for under the

present increased jurisdiction those offices adjudicate upon a greater amount
of property, in the aggregate, than all oilier courts in the state.—Hence the

importance of preserving a confidence in their decisions.—Othervvise we lay

the foundation for multiplying appeals, and perhaps of ultimately cutting olF

entirely their civil jurisdiction. To some engaged in the law, this might be a de-

sirable state of things, but to all other classes of citizens, it would be disastrous.

In most cases a small majority, and even a minority in many instances of a

single town, would elect magistrates to serve the people of a whole county.

This, air, is a principle novel and unsound—because it entirely departs frora
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Sxe representative system, by creating- officers to exercise jurisdiciion over us^

<vi(hoiit our consent, directly or indirectly, and over wbom we have no con-

trol. Besides, sir, tlie conwnon sense of the American people, as well as of

ail other countries, has decided against the correctness of this mode of creating:

judicial officers. If they ha^ve not so decided, and so much good would result

from this mode as is pretended, why is it not every where adopted ? Why is it

left for Ohio and one other state to furnish the only solitary examples ? \t is

ivell known, too, that in these instances the people would be glad to change it

for any other mode. But, says the gentleman from New-York, (Mr. Edwards,)

it is not only just and right in princiijle, but the people have called for it. Sir,

as far as I know their wishes, no such call has been made, unless it be some

who expect to derive some sinister or political advantage at the expense of the

public interest.

Notwithstanding I am opposed to the election of magistrates and all otlicr ju-

dicial olficers, yet it is certainly my wish, that a great proportion of the offi-

cers, both civil and military, that have been heretofore appointed, should be

elected by the people, and which, I think, can be done with the utmost safety

and convenience.

But after all, there must still be some general appointing power. This I be-

lieve is confessed by all. In whose hands then sliall it be placed ? I appre-

hend in none, so safely as in a council elected by the people, in districts, ac-

cording to the scheme proposed by the gentleman from Erie, (Mr. Jlusscll.)

I am aware that no plan can be devised, that will be entirely free from ob-

jections. But among the variety of projects submitted by ditferent gentle-

men, I am enclined to think this is liable to the fewest objections. The mem-
bers chosen in this manner, come together possessing a general knowledge of

their own districts, and will doubtless i-eceive instructions from the people whom
they represent, in relation to appointments fit and proper to be made. They
will also be directly responsible to their constituents, for the faithful execution

of the trust reposed in them. The provision requiring them to hold their ses-

sions at a different time from that of the legislature, deserves the highest appro-

bation, because the power of appointing to office, ought never to mingle with

the business of legislation. Its connection has already produced much evil,

and has furnished the true cause of complaint against the present council. In-

stead, sir, of this mode of appointment being objectionable, on the ground of

expense, as has been urged, it has the decided preference to that of connecting

it with either branch of the legislature, on the principle of economy.

But, sir, the unusual jealousies and fears manifested by gentlemen from New-
York, with regard to having any appointments made here, and the great anx-

iety to cut otf all connection and ccnnmunity of interest between the different

counties, and the general appointing power, I apprehend will not lead to any use-

ful results, if too much indulged. Whether certain men in, or out of Albany,

liave been in the habit of interfering too much with appointments, 1 shall not

undertake to decide.

But should the amendment now submitted, be adopted, I think there would

"be very little danger of any improper interference, since the members thus

elected, except the governor, are ineligible to any other office.

The question was then taken by ayes and noes, and decided in the negative

as follows :

NOES—Messrs. Bacon, Barlow, Beckwith, Birdseye, Bowman, Brecse,

Briggs, Buel, Carver, Case, Child, R. Clarke,Clyde, Collins, Day, Dodge, Du-
buis, Duer, Dyckman, Eastwood, Edwards, Fairlie, Fenton, Fish, Frost, Hal-

lock, Hees, Howe, Humphrey, Hunt, Hunter, Hunting, Huntington, Hurd.

Jay, Jones, Kent, King, Knowles, A. Livingston, M'Call, Millikin, i\1oorc,

Munro, Nelson, Park, Paulding, Pike, Pitcher, PIntt, Porter, Price, Pum-
pclly, Radcliff, Reeve, Rhinclander, Richards, Rogers, Root, Rose, Roscbrugh,

Sag-e, Sanders, N. Sanford,R. Sandford, Seaman, Secley, Sharpc, I. Smith, R,

Smith, Spencer, Stagg, Starkweather, Steele, D. Southerland, I. Sutherland^

Rwift,Sylvester,TaIImadge, T()wnley,Tuttle,Van Bnren,Van Fleet,Van Home,
Van Ness, J. R. Van Rensselaer, S. ^'an Rensselaer, Van Ycchtcn, Ward, E»
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Webster, Wendover, Wheaton, Wheeler, E. Williams, N. Williams, Wood,
Woodward, Yates, Young-— 108.

AYES—Messrs. Brooks, Burroughs, Cramer, Lansing, LefFerts, President,

Russell, Sheldon, Taylor—9.

A question of order then ensued, when on motion of Judge Van Ness, the

committee proceeded to test the principle of constituting the governor (with the

approving power of the senate) the general or supreme appointing power of the

state, by dividing the section, so as to limit the question at the word " appoint ;"

whereupon the same was put and carried.

Gen. Root then moved to strike out the words " sheriffH," and after a dis-

cussion at some leng-th, in which Messrs. Root, Van Ness, Briggs, Brooks, Van
Buren, and Sharpc took part, the question was taken by ayes and noes, and

decided in the affirmative by all the members present, excepting Messrs. Bow-
man and Paulding, who voted in tlie negative.

Judge Platt then moved to insert, after the word " appoint," the follow-

ing words, viz

:

"The chancellor, cliief justice, and justices of the supreme curt, the first

ju;l|;-e of eacli county, the secretary of state, the attorney general, and all judi-

cial officers, hereafter to be created, whose tenure of ofhce shall be that of good
behaviour.

After a debate of some length between Messrs. Plait, Munro, Spencer, and
Birdseye, IMr. Piatt withdrew his motion, and suggested that he would intro-

duce the proposition seriatim. He thereupon moved to insert next after the

word " appoint," the words " the chancellor." Messrs. Root and Young op-

posed the motion, whicii was put and lost.

Mr. Van Buren then moved specifically an adoption of the proposition ha

this morning had the honour to suggest in the course of his remarks on the

proposition of the gentleman from Erie (Mr. Russell.) He wished those words
added at the close of the second section.

P.'Ir. Wendover thereupon moved to amend the amendment of the honour-

able gentleman from Otsego, (Mr. Van Buren) by ingrafting upon it the fol

lowing proposition

;

" Tli:it tlie justices of the peace for each county, except the cities, be appoin!e;T

by the judges of the connly courts and t!ie boards of supervisors in joint meeting
— iliaithe vote of each judge and supervisor present at any appointment, shaii

he recorded in their minutes, and copy thereof deposited in tlie office of the coun-

ty cleik; and tiiat no appointment of justice of the peace sliall extend beyond

tliree years."

Whereupon the question was taken upon the same and lost.

Judge Platt opposed the amendment, on the ground that justices so to be

appointed would not be responsible to the people, but would be the creature*

and agents of the governor.—That the judges would necessarily relax from tlie

stern dignity of their appropriate character, and become mere poHtical ma-
chines in the hands of the executive.

In relation to the board of supervisors, he contended that their present hig'u

character had proceeded from their abstraction from political concerns, whicli

their legitimate duties suggested, and would be lost and destroyed amid the tu-

mults and agitations of party, which this amendment naturally invited. It

v/ould be injurious to the repose of that confidence in relation to town concerns

which had hitherto subsisted; and above all, would operate with extreme ine-

quality, inasmucli as each town in that board wotdd have an equal vote, how-

ever unequal in information, wealth, or population.

Cou Young reported the amendment, and replied at considerable length to

the objections which iiad been raised by tlie gentleman from Oneida, (Mr.

Platt) wlien a motion was made to rise and report, which was carried.

Li Canvenlii.n, Mn. \Vui-.i:r.i:R gave notice that he sliould piopose to-morrow,

that no division by ayes and noes should hereafter be made in committee of the

whole, except u;ion a call of a majority of the members present. Adjourned.



THE STATE OF NEW YORK. 329

THURSDAY, OCTOBER 4, 1821.

The Convention assembled at the usual hour ; and after prayers by the Rev<
1»Tr. Davis, the journal of yesterday Has read and approved.

Cor. Young, from the committee (of thirteen) to whom was referred the re-

solution relative to the rig-ht of suHraje, made the following report :

—

I. Every male citizen of the aj^e of twenty-one years, who shall have been one

year an inhabitant of this stale, preceding' the day of the election, and for the last

six months a resident of the lo.vn, county, or district, where he may offer his

Vote, and sliall have been, within the next year preccdiiit;-, assessed, and sliall have

actually paid a tax to liie state or county, or sLall he by law exempted from tax-

alion : And also, every male citizen of ilie aije of tweniy-one years, who shall

liave been for three years next preceding such election, an inhabitant of this stale,

and for the last vear, a resident in the town, county, or district where lie may of-

fer his vote, and'shall have been, within the last year, assessed to labotu- upon the

public highways, and shall have performed tiie labotu-, or paid an ccjiiivalent

Therefor, according" to law, shall be entitled lo vote in the town or ward where he

actually resides, and not elsewliere, for all officers that now are, or hereafter may
be, elective by the people : Provided, That no male citizen, other than white,

shall be subject lo taxation, or entiiK-d to vote at any election, unless, in addi-

tion to the qualifications of age and resulence, last above mentioned, he shall be;

seised and possessed, in his own right, of a freehold estate of the value of two

hundred and fifty dollars, over and above all debts and incumbrances charged

thereon, and shall have been, within the year next preceding the election, assessed,

and shall have actually paid a tax to the state or c:iunty.

Chief Justice Spencer moved that the usual number of copies be printed

for the use of the Convention, and that the same be referred to the committee

of the whole, when on the report of the honourable Mr. Sanford. Agreed to.

THE APPOINTING POWER.

The Convention then resolved itself into a committee of the whole on the

unfinished business of yesterday,—Mr. Lawrence in the chair.

Mr. Buel commenced the debate in support of the amendment of the ho-

nourable member from Otsego. (Mr. Van Buren.) He adverted to the differ-

ent propositions before the committee, for appointing or electingjusticesof the

peace. He said the mode recommended by the select committee of electing

them, was very exceptionable. The gentlemen who constituted the commit-

tee to whom this subject was referred, were not all in favour of having them

-elected by the people. There was not, indeed, a majority. It appeared to

him that this was the worst possible mode : it had been asked, and with empha-

sis too, why justices could not as well be elected as town clerks and supervi-

sors ? This question was scarcely entitled to an answer, as the duties of these

officers bear no comparison with each other. The trust committed to super-

visors was merely that of adjusting the monied concerns of the county, regu-

lating taxes, and preserving a proper balance between the different towns of

the county. His acts are not to operate on individuals, but on the whole in-

cluding himself; there could be no possible inducement for intrigue in the pro-

curement of that office ; but in the election of a magistrate it is very different.

The justice of the peace is to exercise civil and criminal jurisdiction, and,

in fact, he is the poor man's judge—he brings justice home to the doors of the

people. He is the magistrate who puts all the laws in motion, by commencing^

all criminal prosecutions, and a very great proportion of civil ; it is he who car-

ries into effect the poor laws ; and, in fact,his powers in the aggregate are

enormous—they exceed all the other courts in the state.

It is considered an office of emolument, and is sought for on that account, al-

most exclusively, by some ; this is not the case with the office of supervisor.

In the election of a justice of the peace, all kinds of intrigue would be used,

and the man who had the most influence, and could set the most machinery in

motion at the election, would most surely succeed in getting the appointment

for himself or his friend. Offices obtained in this way would not be respecta-

ble, nor would the incumbents be suitable characters for thq discbarge of such,
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important duties as the administration of justice wouM require, in the neigh^

bourhood where all this game had been played.

Is the mode proposed by the gentleman from Oneida desirable ? He propo-

ses having nine persons chosen in each county, to constitute a council of ap-

pointment.—It does appear to me, said Mr. B. that the arguments of the gen-
tleman from Albany, (Mr. Spencer,) go most conclusively to show the perni-

cious effects which would result from the proposition of the gentleman from

Oneida. This body of men is too numerous ; it would be totally irresponsible,

and therefore unfit to exercise this important power.

We have heard much said of the commotion at a gorernor's election. It

must be admitted that it would be inereased by adding that of a county elec-

tion for a council of appointment—the people would all turn out in battle ar-

ray—and for my part, I should much prefer the old council. The remark of

the gentleman from Albany was just, that the situation of an elector would be
truly odious.

We next come to the proposition of the gentleman from Otsego. In the first

place, this proposition possesses one of the qualities so highly spoken of by the

gentleman from Albany. It is an incidental duty, without enacting anew offi-

cer ; and will not these nominating boards be as discreet as any body that j ou
can appoint ? It appears to me they will ; and that they will possess the ne-
cessary independence of mind, and the necessary information respecting the
personal qualifications of candidates for olBce. It is certainly a fair presump-
tion, that the judges of the county court will be selected for their talenlSj,

integrity, and regard to the public good. It would be unfair to presume that

they will not be men of character and good standing in society. I think I can
see that since the number of the judges have been limited in the counties, the

courts have become more respectabte. I think they will siill improve. The
people are becoming convinced of the necessity of appointing men of worth and
talents to that office. Oa the whole, I think we may safely conclude that th6

judges will possess the necessary independence, character, intelligence, and
responsibilit}' to be entrusted with the power of making nominations. They
will be interested in making such as will be respectable, as the persons thus

selected are to sit by their side in dispensing criminal justice ; and I think it

cannot create any additional expense.

I now come to consider the objections offered by the gentleman from Oneida,
The first objection is, that it is an improper mixture of the different branch-

es of the government—but it is no more than is to be found in many other re-

spects. I ask whether it is a violation of any sound principle? What is this

council? Is it in any waj' legislative, executive, or judicial? If the execu-
tive has any power, it is conferred on him by the people ; and this power, as it

relates to appointments, does not appear to me to be either of the three depart-

ments. In our government all offices proceed from the people, and as it is not
conve'iient fur them to manage this business personally, they are under the ne-
cessity of making agents, and tlieyhave a right to appoint agents to make other
agents. There has been no difficulty arising from allowing the supreme court
and court of chancery to appoint their own clerks, and this is an office of trust

and hunour.

The important question is, whether the plan proposed by the gentleman from
Otsego will lead to corruption in the exercise of this power. What reasons
have we to suppose this court of common pleas will be corrupted by the exer-
cise of this power, any more than the other courts ? Instances may occur when
power will be abused, of whatever nature it may be. A chancellor may be a
liad man, and abuse his power ; but are we ever after to distiust all men ? Ex-
perience on this subject is more satisfactory than all speculative views whici*

can be taken. The proposition now before the committee is upon a principle

adopted in one of the most respectable states in the Union, and was entitled to

his cordial approbation and support.

Gen. Root was in favour of the proposition offered by the gentlemaH from
Ot ego, so far as it related to the appointment of justices of the peace ; but tiie

ofHc>! of sherifTliff was anxious to have cloctive : if tlie question on this proposi-

tion was carried, it would negative the fifth section of the report. The appoint-
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xiient oF justices was one about which there was very little agitation : the su-

pervisors would of course bring the views of their respective towns upon the

subject of their magistrates. Every swpervisor would liave an opportunity of

consulting his nciglibour on tlie subject of justices ; but with respect to sheriffs

it would be different, as there would be but one in each county, and he would

not be able to consult in the different towns in the county, and would probably

bring forward a candidate in his own town. After their several recommenda-
tions, one must be selected, but not without much extraneous influence and
bargaining. One would say, give me the sheriff in my town this time, and yoa
shall have him in your town the next election. This would lead to serious dif-

ficulties, and would not be remedied by the interposition of the judges of the

common pleas as they might have one candidate in view and the supervisors

another; of course these candidates must take a trip to Albany either person-

ally, or by their agents or friends, to see who can use the most influence with

the governor. This is not a desirable state of things—suppose the supervisors

and judges should by chance agree in the nomination of the same individual,

the one who stood next on the list would also have to make a trip to see the

governor.

Mr. R. said his object in moving to strike outthe word sheriff, was to provide

for their being elected by the people. Let them hold for a given time, and then

make them ineligible for the next term—make them give ample security, and
jou will have men worthy of the ofSce.

Gen. J. R.Van Renssklaer rose to take a view of the different propositions

before the Convention, and their probable effect if adopted. Tlie Convention,

he said, had unanimously agreed in abolishing the old council of appointment,

from a conviction of its evil consequences and a knowledge of tlie desire of the

people to try some other method of selecting and appointing officers. The peo-

jjle had for a long time been aware, that the appointments under our former

council had been dictated by a few individuals at the seat of government, who
were in no shape responsible to tiiem, and were liable to be influenced by per-

sonal interests and motives. These are the reasons which led to tlie abolition

of that method of appointment.

The proposition of the gentleman from Otsego, (Mr. Van Buren) would first

receive his attention. He was of the opinion that tlie same evils would attend

that method which had led to the destruction of the old council.

His method proposed that the judges of tiic court of common pleas in each
county, should make out a list of the candidates for office within their respec-

tive counties, and that the supervisors of such counties should make out an-

other. These lists shall be submitted to the g-overnor, from which he shall

appoint the justices of the peace for each county.

This board of supervisors, on an average, would consist of about thirteea

members, who, together with the Ave judges in each county, would constitute a
council of eighteen, for the nomination of the justices in each town, submit-
ting to the governor the power of appointing and rejecting, as he may think

proper, from tliesc lists.

Sir, I want to know, said Mr. V. R. where, in this whole process, the peo-

ple will be able to lay their hands on a single individual for the responsibility of

a bad appointment? Should a person go to a supervisor, and enquire how such
a man obtained his appointment, knowing him to be unfit for the office, and that

in his own town he could not have obtained a nomination, the answer would be,

I was opposed to that individual, still I was but one among thirteen—I was over-

powered by the majority. The same would be the answer from the respective

judges. When you come to the executive, and make the same enquiry, he
would tell you he knew nothing about it. The constitution of the state has

appointedanumber of guardians over his conduct, and that he could do no other
than comply with their recommendations.
Your magistrates are to hold for a considerable time, and it will be out of the

power of tlie people to remove them.
In an early day of the session of this Convention, it was agreed to abolish the

council of revision. One of the important reasons for which, was that the ex-

ecutive, legislative, and judicial departments should not be mingled. This was.



332 CONVENTION OF

the principal reason which led to so unanimous a vote on tliat subject. Now
what do you propose to do ? You propose to make your court of common pleas
the organ of executive power. The power of appointment is added to that of
administering- the laws. You take this power from the executive and cast it

upon the judiciary. This is in violation of all sound doctrine, and the effect

will be to make your judiciary necessarily the instruments of party. You com-
pel them to take a part in the political squabbles of your counties. Is this wise,

or is it discreet ? It has been said, and truly said, that a party judiciary is the
greatest curse that can be inflicted upon any community. With respect to tlie

original proposition in the report of the select committee, and the amendment
offered by the gentleman from Oneida, I am decidedl}" in favour of the report
of the committee. I am anxious to carry home to the people the power of ap-
pointing.

But we are told one day that the people are capable of voting for governor,
fienators, and members of assembly ; and the next day they are considered in-

capable ofelecting justices of the peace in the very towns where they live—to-

day they are all enlightened and virtuous, to-morrow they are all ignorant and
vicious, and unfit to manage the most trifling concern in which they are imme-
diately interested—fhej' are considered the tools of designing demagogues, and
.subservient to the will of pettifoggers and constables. He could not understand
the force of such reasoning. He was not so great an advocate for the merits
of the people as many, still he would not consent that they were unfit to ma-
nage their own trifling concerns as well as others could manage them for them.
The people are honest in intention ; it is true they may be deceived, and led

tistray by demagogues fi-om their duty and interest, but they will soon discover
their danger, and return to both.—They are as capable of electing their own
justices as they are of electing their chief magistrate and members of the legis-

lature. Siiow me an instance of a magistrate in the country deciding a contro-
versy from impure motives, and I will show you an individual who is heldjin
imiversal detestation—an individual Avho cannot again obtain the patrouago
of a single man in the community. If there is a subject in the whole train of so-
cial concerns, in which the people ought to have a voice, it is upon that of elect-
ing those who are to decide between individuals. With respect to these magis-
tratcs being elected by a political party—will not your supervisors be as likely

to be elected by a party as your justices ?

As to the effect to be produced by this method—you will protluce the same
party feelings in two distinct bodies of men in eacli county, and perpetuate it

at the seat of government in your chief magistrate. These two lists of candi-
dates are to be sent to tlie seat of government, where the same intrigue will be
practised, and where the same irresponsibility exists as has been so much de-
precated in our former council—and it would not be anticipating too much, to

expect more deplorable consequences to result from such a plan, than had re-

sulted from the former council.

Mr. King considered the appointment of this class of magistrates to be as
important, in relation to the general welfare, as any other branch of the judi-
ciary power. It was desirable, therefore, to adopt some plan which would se-

cure to the people a due administration of justice, and exempt them from the
evils which had existed under the present council. He believed it would be
more satisfactory were llicse appointments completely local ; and it was much
to be wished, that the appointing |X)wer, instead of being concentrated in one
place, should be diffused through tlie whole community. Instead of bringing
up to the central power all the authority in the state, he thought it more safe,

more prudent, and satisfactory, to carry it down to the people.
Originally, justices were only conservators of the peace—preservers of tran-

quillity among neiglibourhoods. In the course of time, their jurisdiction was
extended over properfy, and had probably been carried farther here than in
any other state iu the Union. In England, they were originally elected by the
people—not by the freeholders, not by the /iherl hominefr, but by the inhabitants
at large. So were coroners, and some other officers allied to that department.
It would seem strange, then, that in this country, where no ranks of nobility,

and no privileged orders exist, and where there is soinuchinteHiger-ceaud vir-
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tue in the people, that we cannot elect these magistrates without going up to the

governor. The amendment under consideration begins with the people—the

nomination proceeds from among them, so far, especially, as it relates to the

supervisors. Why, then, could it not be decided nearer home ?

Mr. K. would prefe", if no better plan could be devised, tliat the nomination

sliould be made by the board of supervisors, and tliat the county courts should

have the power of appointment, rather than carry it up to the executive. 13ut

what hinders the people from collecting and electing by ballot ? There was no

greater danger of controversy, than in the selection of other officers. Mi-. K.

did not fear extending the power of election, with proper reserves, to the cor-

oners and to other higher officers. The plan unJor consideration was calculat-

ed to bring all under the control of the central authority ; and although it had

been stated that much had been cut off from the powers of the existing coun-

cil, yet there would still be enough remaining for solicitation and intrigue.

Judge Van Ness said, as there were a number of diilerent propositions be-

fore the committee, he felt it a duty to submit to their consideration his views

on the subject generally.

It will be useful, said he, before I proceed, to go back for a moment and see

what has already been done, and extract from tlie votes which liave been given,

some principles which they appear to have established. When the question

was taken on the council of appointment, we voted unanimously for its aboli-

tion. After this, an honourable gentleman from Erie (Mr. Russell) presented a

proposition, which was in effect to reanimate the old council of appointment. I

imagine it was so considered ; and by another vote, we almost unanimously

pronounced the inutility of estabhshinganother council upon principles so simi-

lar to the one which we had just abolished. I will not go into the reasons

which influenced these votes ; but it is obvious, that our former council as it

existed, was not such an one as was satisfactory to the people, and they were

tlicrefore willing to abolish it. Indeed, I cannot be mistaken, when I say, that

tlie people, from Suffolk to Niagara, called loudly for the abohtion of the coun-

cil of appointment, and the substitution of some other plan. And I believe*

that if the public opinion could be ascertained, it -would be almost unanimous-

ly in favour of giving the appointment of town and county officers in some

shape, directly, or indirectly, to the people ; and I have no doubt, that every

member of this committee, if he will examine his own mind candidly, will fnvl

that this was the prominent cause which led to the calling of this Convention.

They expected that this power would be given to them, and I fear we shall dis-

appoint their just expectations incase we withhold it. The great principle,

which in my judgment actuated this Convention in abolishing the old council of

appointment, was to accomplish this object, by sending home to the people, as

far as it can be done with safety, the right which they claimed.

We have now before us two or three propositions, the first of Avhich I shall

^proceed to examine ; I mean the one introduced by the gentleman from Otsego,

(Mr. Van Buren.) He proposes that the supervisors and judges of each county

shall make out two distinct lists of candidates for the office of justice of the

peace, and present them to the governor, from which he is to appoint such as

he shall think proper. Another proposition has been suggested by the honour-

able gentleman from Queens, (Mr. King,) that the appointments be made by

the supervisors ; and a third is presented by the report of the select committee,

providing for their election by the people. I shall coufine myself, at present,

to the subject of justices of the peace, as the gentleman from Delaware (Mr.

Root) has anticipated ine, by submitting a proposition that sheriffs be elected

by the people. If the plan proposed by the gentleman from Oneida, (Mr. Piatt,)

of creating local councils of appointment, should not succeed, 1 shall give my
support to the proposition of the gentlem.an from Delaware.

Should the proposition of the gentleman from Otsego succeed, it will be re-

collected, that not a single, solitary office, cither in the town, county, or state,

will be given directly to the people, except in the militia. 1 do not mean by
this, to set myself up as a clamorous advocate for the people, nor to contend that

tUev ought to have the election of all the officers of govcrnmeat ; but if they
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are worthy of the privilege of electing' any of their officers, they certainly are

most fit to elect their own magistrates witliin their respective towns.

The first objection which 1 have to tiiis proposition, (Mr. Van Buren's,) is

this :—It is dehisive ; it holds out to the people, that the supervisors and judges

are to make their appointments, when in fact, it is the governor alone who will

make them.

One portion of this power of nomination is given to the judges of j^our court

of common pleas, and another portion to your supervisors. Let us look at these

two bodies of men separately. Those gentlemen who come from the country

will recognize, that the supervisors are less a political body than any other in

the community ; one reason for which is, tliat the people avc so deeply inte-

rested in the faithful discharge of the duty devolving on them, that they very

frequently lay aside political feelings in the selection of tltese men. These offi-

cers have to determine how much money shall be drawn from tlie county trea-

sury for town and county charges, and for what purposes it shall be applied

—

they apportion the taxes among the different towns—they say how much shall

be paid to support their county prison, and how much for all other town and
county purposes. They are Tory cautious to impose no greater burthens than
the people ought to bear. It is from such causes, that the interests of the peo-

ple have overcome their personal enmities and political feelings, in electing su-

})ervisors ; and that being the case, has brought into othce a class of men, as

respectable as any body of men congregated for public purposes in the commu-
nity. Is it not highly important, then, that this character be preserved ? Shall

we extend to them any greater appointing power than they now possess, which
is that of aijpointiug their clerk and county treasurer ? The moment they have
a right to say, who sliall be the magistrates of their county, (and by multiply-

ing the number of towns in each county by four, you will see the number that

they will have to appoint,) will not the people at their town meetings be divert-

ed from that steady and prudent course, which they have heretofore pursued in

the election of their supervisors ? Will not these anxious justices of the peace

(and if it should be extended so as to include the sheriff, ho may be carried to

the account) use great exertions to cany their points, by electing a supervisor

who will favour their appointment ? In a greater or less degree it will be the

case.

Another objection is this :—You cannot expect unanimity among them, when
there are from ten to tliirty, or more, collected together. What will be the

consequence, should we continue to have parties as we now have ? Instead of

their nominations being unanimous, they will be made by a bare majority ; and

I ask if it is not highly probable, that two or three wealthy, influential, or cun-

ning members of that board, will control all the appointments that are to pro-

ceed from these nominations ? It vviil in effect be a nomination of a majority

of these supervisors.

These are, in my opinion, substantial reasons why we should not put this

power into their hands.

With respect to giving it to your judges, are there not unanswerable objec-

tions? In the first place, how are these judges appointed ? It will be readily

perceived, that you unite with your supervisors a set of men not at all depend-

ant on the people for their offices—they are apijointed by your governor and

^nate. What were the objections to the old council of apjjointment ? It was
thought inexpedient that the whole appointing power sl)ould be at the seat of

government; and notwithstanding we have condemned that mode, we are to

permit the judges ofyour court of common pleas to be appointed by the general

jippninting power—tlie governor, in substance, appointing them himself. What
is the present duty of our judges ? It is to administer justice. And we arc now
called upon to convert them into a political junto, by giving them the nomina-

tion of all the justices of the peace in the state. I agree, that the ciiaracter of

these county courts has been improved, by limiting the number of judges. We
snay naturally expect, ilicse judges will be selected by the governor to answer

his own party feelings ; if so, they will become a political body, and if a politi-

cal bodv, will not their usefulness as judges be destroyed ?

Dut iliis is ngt all. It is proposed to give ths judges, together with the sn-
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pervisors, not only the nomination of all the justices of the peace, but the re-

port of the committee, and I thmk very justly, proposes to confer on the coun-

ty courts, the right of appointing- their own clerks and district attorneys, which,

except that of sheriff, are the most lucrative offices in the state.

Here, I ask again, what is to be left to the people ? Nothing but the election

ofyour governor aad legislature—all your great state officers are made without

their interposition, down to the judges of your county courts, and they are to

be authorized to make their clerks and district attorneys. Is this not, in effect,

establishing a council of appointment on as bad, or even worse principles, thar^

those which we have so lately declared, should exist no longer ? Now, the

governor makes your judges, the judges make their clerks and district attor-

neys.—Is not this bringing it back where it sarted from ? Again ; the judges

and supervisors make nominations, and your governor makes the appointments.

Your governor is to hold but for one year ; and unless human nature has

changed, that governor will be careful to select such men, as will take the

best means to secure his re-election at the expiration of his term : And are we
to suppose that a governor once elected, will not desire a re-election ?—If so,

he will select his friends, instead of his enemies. This may answer the present

purpose ; but we must recollect the vicissitudes of party,—what will do well

to-day, may not answer to-morrow. I hope and presume, this Convention does

not act from party feelings ; but I can assure them, that if you give a board

of supervisors the power which is proposed to be given to them, tiieir political

friends will have the preference, and the same thing is<:^qually true as to your

judges. It is in fact, and in truth, bringing this power back to be exercised at

the seat of government, as heretofore, v/hich system we have almost unani-

mously exploded, and had so much reason to consider as the great source of

our political afllictions.

There is another objection to this plan, and that is, the total want of respon-

sibility in all the parties engaged to carry it into effect. But I will not dwell

on this point, as it has already been so ably explained by otliers. If a supervi-

sor is called on to answer for a bad appointment, he has only to say, that he

was overruled by his associates. If you call on a judge, the same answer will

excuse him. If you go to the governor, he '^iU say that he had no discretion ;

he lived in Albany, and was called on to make an appointment ; he knew no-

thing about this nian, either politically or morally ; he received such and such

nominations, and put them into a box from which he must have drawn this

Inan's natne ; thus completely shifting all responsibility from his shoulders. If

the committee will look at this plan candidly, they will see that it is destitute

of all responsibility. Indeed, there are greater difficulties in this project, than

in any other that had been suggested ; and no proposition has been brought

forward, to which objections have not been made. What does this prove ?

That there may be an abuse of power, give it to whom you will ; and all that

can be done, is, to adopt that whicli is most free from objections, and most

likely to be the safest. The committee have reported, that it is best to give it

to the people in their respective towns—I am not insensible that objections

may be raised to this course ; but I think it can be demonstrated, that

there are fewer objections to it, than to any other that has been offered. It is

agreed on ail hands, that the justices of the peace shall no longer be appointed

at the seat of government by the general appointing power. Even the gen-

tleman from Otsego has conceded that they ought not to be exclusively appoint-

ed here ; but that the power of selecting them should be given back in some
*hape, and to a certain extent, to the people. It has likewise been said

by that gentleman, if you make justices elective, you should also make
the chancellor and judges of the supreme court elective. We have not

that subject now under consideration, and therefore I will say no more on the

subject than this ; if this Convention in its wisdom thinks that the public good

will be promoted by having the judges of the supreme court and chancellor

elected by the people, (and I presume no man will wish to do it unless it is to

promote the public good,) I shall feel myself bound to bo"-= with all deference

to such determination. It is a subject on which I diall never trouble the Con-

tention, c* one side or the other. We arc told that such a project will be djs-
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tjnctly proposed, if we make the justices elective. I trust if it will bo I'ight

then, it is equally right now. We all agree that the people ought to be con-

sulted in their counties, Avho shall be their town and cotinty magistrates. The
g-eiiUoman from Otsego admits this in his own plan. On this subject, I must

acknowledge my mind has been vibrating, whether to give the election directly

to the people, or to have, it as has been proposed by the gentleman from Queens.

Let us first examine the report of the committee, which proposes that these offi-

cers shall be elected by the people themselves. What are the objections to this

plan ? But it is necessary that it should be again read, so that it may be dis-

tinctly understood. [Here he read that part of the report.] Many officers of

towns are required to be freeholders, and perhaps it would be well to provide

that justices should be freeholders also; but that may be done hereafter, if it

should be thought expedient.

Now what are the objections to this plan ? In the first place, it is said, that

this privilege of election ought not to be extended or granted lo the people, be-

cause thev are iucumpetent to exercise it with discretion and safety. Every

one knows that heretofore the justices have been appointed by a few individu-

als in the different counties, who are called the leaders of their respective par-

ties, and who have generally consulted a few subordinate leaders in the towns.

IS'ow instead of persevering in this destructive course, by which a few factious

men calling themselves the people, have exercised a most important power, I

am for restoring to the people their rights. Instead of allowing a few men of

either party to dictate Uiese appointments, let the privilege be exercised by the

people directly, who, if they are fit to elect any public officer, are most fit to

elect their justices. But it is said this will produce great confusion, and irrita-

tion at the town meetings, and that improper measures will be taken to corrupt

and influence the elections.

Let us look at this for a moment. I was disposed, for one, that one branch

of the legislature, (tlie senate,) should be elected by landholdei's. The Con-

vention, however, decided that I was wrong. It was tlien determined that the^

people might be safely trusted ; that every male citizen of twenty-one years of

age, who had served in the militia, or worked on the higliways, should be enti-

tled to vote for every elective officer of the government. Some gentlemen then

argued that this privilege might be safely extended to ail such persons, and that

it would not be abused. The Convention have given their sanction to these ar-

guments ; and what do these same gentlemen now tell us ? W hy, that the peo-

ple are incompetent to meet together in their respective towns, and elect their

justices of the peace ! They may, say these gentlemen, be trusted to elect the

g-overncr, senators, and members of assembly—above all, that senate, the mem-
bers of which sit in the court of errors—the'court of the last resort, from which

tlicrc is no appeal—the court that decides upon the life, liberty, and property

of every citizen of this great community—and 3 et, strange as it may seem, we
are now told, that they cannot even be trusted to elect the petty magistrates of

their own towns ! ! I wish to speak with humility and deference, but I am
obliged to declare, t})at I have never.witnessed more glaring inconsistency.

The same gentlemen have been pleased to say,that the constables and petti-

foggers of the county, will combine their influence, and control the people in

the election of theirVnagistrates. It is no more likely that they will combine

and control the election of magistrates, than they will in electing supervisors,

and other town officers, and tlie members of assembly and senate, and tlie gov-

ernor. If these two classes of men are so vile and corrupt as they are represent-

ed to be, we ought to exclude them from the privilege of voting. But I can-

not believe tliat these ever do, or ever will, control the people in their elec-

tions. There have been many instances when the substantial freeholders

have neglected to attend the town elections, and left them to be managed by

pettifoggers; but let them have the privilege of making their own justices of the

peace; place their interest along side of their duty—let their own benefit, pub-

lic interest, and public duty, go hand in hand ; and they will turn out unani-

mously. Bring the power of making these officers home to their firesides—tlie

officers who are to protect their property against the unlawful encroachment of

thieves and robbera,and every man who has any tliinj t» savc,will find it his m^
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terest to attend the elections to elect the best of men—first, to protect his indi-

vidual rig-hts and property—next to administer equal justice in the toWn. The

people have the deepest interest to elect the best men to tliis office. They au-

thorise the disbursements for tlie support of the poor, which is already the se-

verest burden imposed upon the property of the state, and is growing- more so

every year. These considerations would induce the people to be cautious who

they selected for tliis office ; and if the men who pay the taxes of the town, will

go to the polls, there is nothing to be feared from the influence of constables

and pettifoggers.

The tumult and commotion which will be the consequence of conferring up-

on the people the privilege of electing their justices, has been urged as a deci-

sive objection against it. I am persuaded that gentleman are mistaken on this

point. But does not the same objection apply with undiminished force to the

proposition of the gentleman from Otsego ? If the judges of the common pleas

are to have a voice in the nomination ofjustices, there will be a battle in every

county, to see who these judges shall be, and this battle must be fought over

again at the seat of government, by those who take the lead in the counties in-

terested. Another battle must be fought at home to see who shall be your su-

pervisors ; and after all, the great battle is to be fonght at the seat of govern-

ment, to get possession of the ear of the governor, who is after all to decide the

whole matter. But let the people meet the justices themselves at home, and

there will be but one struggle, and that will be conducted, as past experience

has shewn, with as much order and decency as can reasonably be expected.

The character of our people, hitherto has been such, and to their honour be it

said, that few disorders have occurred at our elections, and these have been

promoted by the worst portion of them—a spirit will groxv out of sending the

the election of the local officers of the government to the people that will as-

suage the bitter spirit of party which has hitherto been created, and exaspera-

ted by men whose importance depends upon perpetuating it—that will rise su-

perior to mere party views—Compromises will grow out of it and it will event-

uate in the selection ofjustices distinguished for their intelligence and virtue.

They will banish all party feelings, if I am at all a judge of the human heart ;

and in the course of two or three years, good feelings will grow out of this me-

thod, and the best men will be elected to their offices, who will be a blessing

to their towns. 1 have already stated, that the governor will have to act with-

out the necessary knowledge of the individuals whom he is to appoint, and this

is an important reason, why I am anxious to give it to the people—they will

Jiave more knowledge than he can have. ^Vhen the people know them, and

the governor cannot know them, is it not best to give this power to them ? I

humbly think it is.

An objection has been made which I think ought to be answered. It has

been said, that the independence of these justices will be affected, by being

elected in this way. It must be considered that when the people come to elect,

they will have every motive which can influence the mind of man to select the

most competent persons in the towns ; and this circumstance will be a strong

inducement to the most respectable men to accept the office of justice. It has

been cheapened and degraded heretofore, to such a degree that many men wor-

thy of the office, have refused to accept it.

It has been contended that partiality will exist, in the administration of jus-

tice, should they be elected by the people. Suppose a justice of the peace is-

sues a summons in favour of a man who voted for him, and against a man who
voted against him, we are told that in this case, there would be a leaning towards

the man who had supported his election. There may be such instances ; but

I believe they will be rare. The defendant, however, if he apprehends ia-

justice from the magistrate, has a right to a trial by jury. But it is answered,

tlie justice will have a right to issue a venire to such constable as he pleases to

select, and will issue it to the constable that supported his election, who will be

of different politics from the defendant. This argument goes to show that we
ought to have neither justices nor constables ; and that the provision of a trial

by jury will only be adding to the corruption of the court, by the calling to-

gether of twelve corrupt men. The argument is founded on the supposition of

the total corruption of the whole body of the people, and if tljat be the case, it

43
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is a matter of no inotnciit who appoints or who are public officers. But the jus-

iice will feel that ever}' bystander has his ejc on him, and he will be cautious,

knowing- the scrutiny with which lie is watched. If he does not act cautiously,

ho must be without a heart and withaul a head. The great security, however,

against the partiality of the justice, is derived from the right which every dis-

i^atisfied party has, to bring- every cause under twenty-five dollars before the

; upremc court by certiorari ; and I venture to say, that if it was not for this

corrective, the proceedings of our justices of the peace would be abominable.

A word on the subject of tljrowing this power into the hands of the people.

We have had the experience of forty-four years of electing town officers by

llie jieoplo in their town meetings. The people have been in a habit of elect-

in"- their overseers of the poor, overseers of highways, supervisors and commis-

sioners of highways, ice.—and these oflicers are very nearly as important as

iustices of the peace. We hear of no confusion, no tumults, at these elections,

—and, generally speaking, these offices have been filled with very respect-

able and competent men. It is a fact universally acknowledged, that the office

of justice, in consequence of the manner in wliich appointments to it have here-

tofore been made, has became so much degraded, that few respectable mei»

-»vill any longer accept of it. In but too many instances, instead of repressing,

ihey have excited, and encouraged, and promoted it. It is to this cause that

iiincteen-twentieths of the law suits, which have distressed the community, is

owing. Freeholders are dragged from their harvest, and other important bu-

siness, day after day, to serve as jurors in the trial of causes of not six cents

value ; and whole neighbourhoods are disturbed and agitated by a few restless

and litigious men, who have no business to employ them, and no property to take

care of. Do I not speak the truth on this subject? By the plan which I advo-

cate, you will place it in the power of respectable and practical men, to pre-

vent, in a measure, the continuance of these evils, by a judicious selection of

magistrates. Every farmer who has been dragged from his business again and

again, will be cautious how he votes for a man that will make it a business to

stir up strife and litig-alion. They will elect peace-makers. If I am not mis-

taken—if human nature has not changed, and if it is not debased below what

1 think it is—if there be any intelligence in the people, and they do not elect

good magistrates, I will never predict again, nor venture to predict any thing.

The very great confidence I feel in the results, is one of the strongest reasons

for sending this power back to the people. 1 have thus pursued this subject as

far as i understand it. I will nOw recai)itulate in a few words.

In the first place, we shall try this plan, accomplish an important object, that

of taking tills power from the general appointing power.

Secondly, we shall be complying with tlie general sentiment of the enlight-

ened and virtuous portion of the people on this subject.

In the third place, we shall convince them that we do not intend to give them

the shadow and retain the substance—that we do not give them the chaff and

retain the wheat.

And lastly, shall give the appointment of the justices of the peace, to those

most interested in selecting the most upright, moral, and intelligent men, that

can be found, to fill the station.

And, let me add, that if you do not give the people, the power, which of all

others, they most desire, and are most competent to exercise with the greatest

discretion. I do think, they will have strong reasons to complain that we have

not done our duty.

From all these considerations, I shall vote for giving this power directly to

the people. I liave stated my reasons boldly ; yet with deference to every gen-

tleman in this Convention.
"

If this is not adopted, I shall vote for the plan that

conies the nearest to it ; but I hope, we shall agree, and instead of forming any

intermediate poAver, or sending it back to Albany, give it to its lawful oAvners,

the people. It Avill be less complicated, and less expensive. If this power is

improperly exercised by the people, they bring the evil on themselves, and will

soon be willing to correct it.

This proposition commends itself another way—it is true, that the first elec-

tion mav be attended with some little confusion, but when once the offices are
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JUled, there will only be vacancies occasionally, to be filled, and an election of

justices only, once in three or four years.

1 shall vote against the proposition of the .gentleman from Otsog-o, because I

think the report of the committee preferable to his, or to any other proposition

that has come to my knowledge.
Mr. Va.n Bure.\ said he would briefly reply to some of the observations

which had fallen from Ihe honourable gentleman from Columbia, (Judge Van
jVess,) and would also add a few words, in answer to the suggestion of his vene-
rable friend from Queens, (Mr. King.)
The honourable gentleman from Columbia had examined and discussed the

matter with a degree of zeal and ability proportionate to the very deep interest.

lie naturally took in it : In one respect, he said, he fully accorded with him

—

that in the formation of a constitution of government, they ought to divest them-
selves of the influence of part\". All agree in deprecating party spirit, and ma-
ny iiave admonished us, that we cannot be too scrupulously cautious on this sub-
ject : rlc was well satisfied, that, if we all practised upon our own precepts— if

we did, in fact, smother all feelings of party, it could not be possible that we
should have so much difficulty in providing for the appointment of justices of
the peace.

He could not suppress his apprehension that the immediate effect on the po-
litical interests of the state, of which his amendment was supposed susceptible,

had called forth much of the opposition it had to contend with. He did not pre-
tend to be more exempt from the influence of party feelings than others; but
be would not fail on all occasions, to act openly and above board, and assign the
true motives of his vote and conduct.
The gentleman from Columbia had said, that as yet, we had done nothing for

the people—that we had not given them any greater share of influence in the se-

lection of their local officers, than they had before enjoyed. That gentleman's
solicitude for the privileges of the people is commendable : But, said Mr. V. B.
is the assertion true, sir? If it was, it would be a matter worthy of serious
consideration. But, he continued, it is not correct. In the first place, they
had g-iven to the people, the right of choosing more than eight thousand mili-

tia officers : Was this nothing ? But we were told that t!ie public care nothing
about this right ! In this respect, too, the gentleman was greatly in error.

There was no subject on which men felt a more lively interest. Let a militia

officer be improperly superseded or supplanted, and they would find that it was
a matter of no small interest or concern with the people. What has induced
our respective chief magistrates to travel out of the ordinary course, and in-

dulge in the granting of brevet commissions, if tiiere was no solicitude in regard
to military appointments ? There was, he said, great anxiety on this subject.

There are, said Mr. Van Buren, about G600 civil otficers in this state. Of
this number, by the report of the select committee it was proposed to leave
three tliousand six hundred, for which, in consequence of their liability to fre-

quent changes, no constitutional provision was made by the committee, to be
appointed in such manner as the legislature shall designate. Was this nothing ?

If the people desire to have these officers elected, they will send to the legisla-

ture, such men as will obey their wishes in this respect ; if they are not made
elective, it will be because the people do not wish it ; and they can, in this way,
bring home to themselves the choice of these three thousand six hundred officers.

With respect to the residue of the number, it was proposed to leave it with
the supervisors of the counties, to nominate as many candidates for each town
as there were magistrates to be appointed in them respectively : And that the
judges of the courts of common pleas should in like manner nominate for each
town ; if they agreed, the olficers on whom they so agreed, should be thus ap-
pointed, and so far only as they disagreed, the lists should be sent to the gover-
nor, from these lists it should be left to the executive to select. The list pre-
sented by the supervisors, would very generally be in accordance with the sen-
timents of the people, as it must be supposed that they would consult their wish-
es and views on the subject. And is this, asked Mr. V. B. giving chaff to the
people ?

We have, sir, continued he, challenged gentlemen to shew, why it would not
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he as fit, and proper to elect the hig-lier judicial officers, as maf^istratcs for tlie

towns ; no answer had been given io this enquiry, because none could be given.

It must be perfectly obvious, that every consideration tliat would be urged in

favour of electing "justices of the peace, would apply in favour of having the

judges of the higher tribunals also elective ; and that even fewer objections

exist to having tho,je courts selected in this way; this iiad not been mentioned

as a threat, that a proposition of that nature would be made ; but as an argu-

ment to shew the impropriety of having any judicial officers elected, in order to

test the sincerity of some gentlemen's solicitude for the people. In this we are

consistent throughout : the inconsistency was on the part of those who were for

having the higher judicial officers appointed, and the justices of the peace

elected.

We do not, sir, said Mr. V. B. deny the competency of the people to make

a proper choice ; this argument has been unfairly and untruly stated. Those

•who oppose the election of justices, do not do so because they have any distrust

of the people. The objection to having them elected, did not flow from that con-

sideration ; but was with respect to the officer elected. It was because the

magistrate would of necessity be acquainted with all, who opposed and who
supported him. This would more or less bias his mind in favour of those, to

whom he owed his election. It would be giving the rich and powerful a great

advantage over the poor; and even, if it did not; it would excite jealousy and

suspicion of unfairness on his part; which in its operation, would be nearly as

prejudicial to the public peace, as if real injustice was done. These were^the

reasons, which had led him, and others, to doubt the propriety of having magis-

trates elected. The gentleman from Columbia, however, has told us, that there

can be no danger from a want of indcj)endence, or from the partiality of magis-

trates—he says their conduct will be watched, and they will not dare to act im-

properly. Watched by whom ? By those whom they intend to favour, and

who will be able, and willing to screen them from liarm, and support them

against the etforts of injured and oppressed poverty, to procure redress ! ! But

the defendant may call a jury if he has not confidence in the justice : a mighty

boon, truly ! Am I to tell the gentleman from Columbia, how little advantage

a jury is to a party, if the court is against them ? How, sir, is he to get his

facts, on which he relies, before the jury ? Is not the court the crucible through

which they have to pass, before they get there ? And does not daily experience

prove, that in civil causes, tlie court can in almost every case, regulate the ver-

dict of the jury, by the exclusive power they possess, to decide all questions of

law ? Again, we are told that where injustice is done by the magistrate, the

party injured, may obtain redress by means of a certiorari ! This was a rea-

son, he said, he had hardly expected to have heard from thaf quarter : the gen-

tleman from Columbia, well knew, that the remedy by certiorari, would not

reach one in twenty cases where injustice had been suffered.

It is, said Mr. V. B. very desirable to restore peace and quiet to the commu-
nity : he was willing to do all in his power to promote so worthy an object. But

how was this to be done ? Will the election of justices by the people, have a

greater tendency to remove strife, than the project to have them selected in

the manner proposed by the amendment he had submitted ? lie thought not.

The gcjptiemau froni Columbia, says, tliis nomination by the supervisors

would create violence and strife in their elections, when it is known, that they

were, to present the candidates to be appointed. But if the election of those,

•who are merely to nominate, will create this violence and strife, he could not

perceive v'- • there should be less difficulty, when the officers themselves, were

to be di'^eciLy elected by the people. That they are important offices, the

gentleman has himself told us ; and he has also told us that their election will

call to the polls, all the farmers, and men who have an interest in the due admin-

tration ofjiistice; and yet he would havens believe, that the election of ma-

gistrates will produce no strife or angry contests : This, said Mr. V. B. I can-

nit romprehend ! It was generally supposed that the degree of warmth and

strife at elections, was in pro-portion to the interest felt by the electors in the re-

sult.

lie would add one word in reply to the remarks of the honourable gentleman
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from Queens. He would ha.ve the people select the candidates by ballot, and
that the names of those having- the highest number of votes, as also of tliose

%vho had tiie next higiiest, should be presented to the courts of common pleas,

who should be authorized to appoint the requisite number from among- the
names thus presented. The consequence of this would be, that in every town,
there would be two sets of nominations of different politics, and it would create

a strong- temptation for the judges to decide purely on p-arty grounds ; and so

far, therefore, from tliis being the means of allaying strife, it would greatly
increase it. But if the selection should be made by the supervisors and the

judges of the courts of common pleas, it was morally certain that in a vast ma-
jority of cases, the same persons would be recommended by both, because they
would be of the same politics. We may, said Mr. V. B. speak of the practical

oi>Gi-ation of this measure, founded on what we all know will happen from the

partiality and attachment, which men of the same political sentiments have for

each other, without incurring the censure of being influenced by party motives
in bringing forward this proposition. It would operate sometimes in favour of
one part}', and sometimes of another ; the great object was to direct these par-

ty attachments to the selection of good men, and to secure the independence
of the magistrates—that the laws may be administered without partiality, or
suspicion of partialit}'. Where the supervisors and judges were of the same
politics, they would be cautious to recommend none but men of fair characters,

and such as were competent ; and where they diiTered, the g-overnor would se-

sect ; and in making this selection he would consider himself bound, on all oc-
casions, to take tliose who were of the same politics with himself ; he would
most likely be disposed to deal liberally with his opponents.
The gentleman from Queens, says we must cut asunder all connexion between

the executive and the local authorities. I am, sir, said Mr. V. B. in the habit

of receiving his opinions with great respect and deference, but on the present
occasion he ft as constrained to differ with him. Whj', he asked, should this

be done? Is it for the purpose of keeping out of his hands a patronage which
would add too much to his power ? It was not for the benefit of the chief ma-
gistrate that he would confer on him this q»alified power in the appointment of
magistrates, but for the advancement of the public good. Past experience had
pi-oved, that power of this kind added nothing to the stability of the executive ;

it gave him no strength, but, on the contrary, was calculated to weaken him.
We have seen several examples in this state, where the possession of the pow-
er of appointment has destroyed its possessors. It was the case in 1807, 1811,
1813, and again upon a very recent occasion. If these officers could be elect-

ed by the people, consistently with their necessary independence, and the due
administration of justice, he would, without hesitation, vote for it ; but he felt

a strong conviction that it was wrong in principle to elect judicial officers, and
he was very confident its practical operation would be unfavourable to the pub-
lic interest.

Such being his sincere opinion, he could not unite with his honourable friend

from Queens, to separate the executive entirely from the magistracy of the
state, for the sole purpose of destroying patronage and avoiding political influ-

ence. That power would be put in the hands of the executive, not for himself,

but to secure to the majority of the people that control and influence in every
section of the state to which they are justly entitled. The executive is but their

agent to carry their wishes into effect, and this he does upon great responsibili-

ty. That supremacy of the majority which it is proposed to surrender, is of
vital importance to them. It is the just reward of their fortitude, their patriot-

ism and fidelity, in war and in peace. It has been hardly earned and fairl)- won,
and they ought to enjoy it. My feelings, sir, do not lead me to such a course.
My constituents have not authorized me to make such a surrender, and I have
Bo idea of usurping it.

Look at tlie general government : All its officers are appointed by the gener-
al appointing power ; no inconvenience has grown out of this practice there

—

and we have not heard that any one wished to have any change in this part of
*he constitution of the United Slates. The United States' officers, might bo
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well chosen in tlie ditfercat states ; still it never has been supposed proper to do
so, for the sole purpose of stripping the executive of power and influence.

He was, he said, not only satisfied that it was proper that there should be this

connexion between the executive and these local officers, but that the due ad-

ministration ofjustice, and the preservation of the public peace, required it. Pie

is charg-ed with the execution of the laws ; he must execute them through the

agency of magistrates : and would not, he asked, this connexion promote this

object ? He would call the attention of gentlemen to the state of things which
existed during the late war ; he would not do so for the purpose of reviving any
improper feelings ; but to illustrate and enforce the propriety of the sentiments

he had advanced. It would be recollected by all, what difficulties and embar-
rassments had been occasioned by this want of connexion between the execu-

tive and the magistrac}- of the state. The council of appointment were at that

time of different politics with the executive, and all the officers of their appoint-

ment were opposed to the war and its prosecution. The prejudice which those

collisions produced to the public service, and the unceasing and unavailing

complaints of the executive, of a want of co-operation of the public officers,

surely cannot so soon be forgotten.

I am, therefore, said Mr. V. C inasmuch as this power must be vested some-

where, for|giving the control to the majority of the state. If, in consequence of

the avowal of this sentiment, I subject myself to the charge of intolerance, I

submit to it. My conscience acquits me of any such motives. I feel that I may
with safety appeal to my political course for an ample refutation of such impu-

tations ; -and I cannot but think that the number of my political adversaries,

who v/ould be constrained to exonerate me, would not be inconsiderable. But,

sir, these are matters with whicli tiie committee have no concern ; they will be

no longer troubled with them—the question must be tested by other consider-

ations.

Mr. King adverted to the remark that the chancellor and judges of the su-

preme court ought to be put upon tiie same footing with regard to their appoint-

ment. Itcould notbe true that there was no dilferance between the highest

and lowest offices in the judiciary department. Does the minor officer exercise

all the duty or the power of the higher ? Were the same experience and know-
ledge rendered necessary in the one, as in tlie other ? The same unquestionable

and unquestioned integrity, the same industry, the same distinguished eminence

in learning, and the same simplicity and purity of character, in the walks of

private life ? Mr. K. believed that there was no necessary connexion between

the executive or legislature, and the subordinate magistrates ; and he referred

to the mode of appointment adopted in Connecticut. He would add one word

on the subject of judicial independence. It was intended by it, that each in-

dividual in a judcial office should be able to exercise the duties of that office

ivith freedom. The independence to which he had alluded, did not consist in a

contempt of public opinion, of morals, ciiaracter, or virtue.

Coi.. YouxG followed. He dwelt upon the important operation which the

administration of justice, by the means of justices of the peace, had upon the

great body of the community. He stated that vastly more in number were in-

terested in having impartial magistrates in these tribunals, than in the superior

courts. He gave a detailed account of their criminal jurisdiction ; their power

to arrest and imprison ; also, to try for smaller offences. He contended that if

elected, they would not be either independent or impartial ; or if they were so,

would they be free from suspicion and from the jealousy of being partial to

those who had been active in their election ?

AVitli respect to supervisors, he said, it was a different case. They had no

private controversies to decide ; their business was to take care of the con-

cerns of the town.

The objection to having magistrates elected, he said, was not because the

people were not competent and sufficiently enlightened, to make a discreet

choice, but that the officer deriving his authority in this way, and from a con-

fined circle, could not, from the constitution of our nature, be an independent

nnd an impartial magistrate. There was reason, too, he said, to apprehend on

some oc<'iisions, that these elections might be carried by intrigue and manage-

tnent, and '.\:c officers would, be located in improper parts of the town. Petti-
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loggers and constables would feel a direct interest in these elections, and

would be engaged constantly to promote tlieir own views, while the farmers

would neither have leisure nor inclination to spend more time tlian to go to tiie

poll and vote.

But gentlemen appeared to fear an improper inlerferance at Albany, if Die

appointment was left to the governor ; and reference had been made to what

had taken place under tlic old system. Sir, said Mr. Y. the corruptions and in-

trigues under the old system, were not, with respect, to such minor officers, us

justices of the peace, but to those of greater honour, and more emolument.

An objection urged against the amendment of the gentleman from Otsego,

was, that the governor would not be acquainted with the character or staiul-

,ing of the persons nominated ; and could not, therefore, make a discreet se-

lection. He will be able, said Mr. Y. to obtain the desired information, when
he does not possess it of himself, from the representatives in the senate and as-

sembly, from the different counties.

Mr. Edwards said he was not about to enter into a discussion of the merits

of the question before tlie committee. He was in favour of the proposition that

had been presented by the select committee, of electing the justices of tlic

peace. He wished to test the sentiments of the committee with respect to that

question, after which he should be better prepared to vote upon the proposition

of the honourable gentleman from Otsego. With a view to that object

he would propose that the second, third, and fourth sections of the re-

port be passed over, together with the amendment of the honourable gentleman

from Otsego, to try the sense of the committee ou the question presented by the

sixth section, to which lie had referred.

A question of order arose on the subject, when the chairman decided tiiat a

motion to postpone could not be made unless limited to a time certain.

It was thereupon moved, in conformity to the suggestion of Mr. Edwards,

that the second, third, and fourth sections of this report, together witii the mo-
tion of the gentleman from Otsego, (Mr. Van Buren,) be postponed until to-

morrow. Carried.

Chief Justice Spencer, said he was in favour of having the justices of the

peace elected by the people, but if that proposition should fail, he would then

move another amendment for the consideration of tlie Convention, which ap-

peared to him to be free from some of the objections to the amendment of the

gentleman from Otsego. He would have the supervisors nominate, and the

courts of common pleas to appoint the justices.

]\Tr. Munro, said he was satisfied that it would not do to have the justices

elected, and if that proposition should be negatived, as he hoped it would be,

he should suggest one further amendment for the consideration of the Conven-
tion.

Gex. J. R. Van Rensselaer spoke a few minutes in favour of the election

by the people.

Mr. Burroughs was opposed to having the justices elected. There would,

very generally, be a groat many more candidates than tlie number of magis-

trates to be elected ; each neighbourhood would be for locating these officers near
themselves, and in this way, a small majorit}' would, in many cases, elect the

magistrates of the town.

He was not opposed to the people, nor did he, or those who acted with him
on this subject, question or doubt their competency, or their discretion. But
they knew magistrates elected, could not feel that independence that was ne-

cessary in a judicial office.

Tliere were, he said, some gentlemen who had not, hitherto, been any way
distinnfuished for entertaining popular opinions, who had become strangely alter-

ed. They were now seen formost in the race of democrac)'. This, to him,

appeared somewhat unaccountable. Their minds must have undergone a great

and very singular change. He was for pushing his old and stead)' course as a re-

publican, attached to the principles of a representative government ; and he
would not consent to the adoption ofany measures which lie believed would be
injurious to the stability of such a government, or which was calculated to bring
it into disrepute.
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The fifth section of the report was then taken up, pursuant to an onlei' of tfi<.*

committee; and after a discussion of the same by Messrs. J. R. Van Reus-

selaer, Burroughs, Brooks, and FairHe, the question was taken by ayes and

noes, and decided in the negative, as follows :

NOES.—Messrs. Barlow, Beckwith, Birdseye, Breese, Buel, Burroughs,

Carver, Case, Child, R. Clarke, Clyde, Cramer, Dodge, Dubois, Fairlie, Fcn-

ton, Ferris, Frost, Hogeboom, Howe, Humphrey, Hunt, Hunter, Hunting, Jay,

Jones, Knowles, Lansing, Munro, Nelson, Park, Pike, President, Pumpelly,

Radcliff, Richards, Root, Ross, Russell, Seaman, Sheldon, I. Smith, Starkwea-

ther, Steele, I. Sutherland, Swift, Sylvester, Taylor, Tuttle, Van Buren, Van
Home, S. Van Rensselaer, Van Vechten, Wheeler, N. Williams, Yates, Young
—57.
AYES—Messrs. Bacon, Baker, Bowman, Briggs, BrinkerhofT, Brooks, Car-

penter, Collins, Day, Duer, Dyckman, Eastwood, Edwards, Fish, Hallock-

Hees, Huntington, Hurd, Kent, King, Lefferts, A. Livingston, M'Call, Miili-

kin, Moore, Paulding, Pitcher, Piatt, Porter, Price, Reeve, Rhinelander, Rosc-

bruo-h, Sag-e, Sanders, N.Sanford, R. Sandford, Seeley, Sharpe, R. Smith, Spen-

cer, Stagg, D. Southerland, Tallmadge, Townley, Van Fleet, Van Ness, J. F.

Van Rensselaer, Ward, E.Webster, Wendover, Wheaton, E. Williams, Wood-
ward—54.

On motion, the committee thereupon rose, reported progress, and obtained

leave to sit again, and the Convention adjourned.

FRIDAY, OCTOBER 5, 1821:

After prayers by the Rev. Mr. De W^itt, the President took his seat at thr

usual hour, and the journals of yesterday were read and approved.

THE APPOINTING POWER.

On motion of Mr. Ross, the Convention then resolved itself into a committeft

of the whole on the unfinished business of yesterday, (the appointing power.)

The motion of the honourable gentleman from Otsego, (Mr. Van Buren,) was
stated to be the subject in order for the consideration of the committee,

Mr. Jay. I do not rise, Mr. Chairman, to repeat arguments which have

been already urged, nor to discuss questions that have been already exhausted.

—I wish only to notice a single topic and upon that, I shall detain tlie commit-

tee but a few minutes. I have heard, sir, repeatedly, from all parts of this as-

sembly, professions of an anxious desire to quench the flames of party spirit

and to restore harmony, peace, and good will among the inhabitants of tlu>.

state. I have lent a willing ear to professions of this nature and was inclined

to hope, that the flame of party violence had spent its ray, and that though the

waves had not yet entirely subsided, yet that shortly there would be, if not a

perfect calm, at least that moderate undulation only which would prevent

stagnation, and which is occasioned by the gentle and the healthful brce/.e.

The gentleman from Otsego whose proposition is now ujion your table, com-
menced his speech which we yesterdaj- heard, by professions of the same na-

ture. He approved cordially of an observation made by a gentleman from

Columbia who preceded him, that we should decide without reference to par-

ty politics or feelings, without regard to the fleeting interests of the hour, but

with a view to futurity and the lasting welfare of the state. But, sir, he con-

cluded his speech with a declaration not easy to be reconciled with the pro-

fessions made at its commencement. He concluded with an appeal to party

feelings, and with a declaration that he did not consider himself authorized

to give up the rightful supremacy of the majority, that is to say, he was not

willing to give up the power now possessed by the dominant party, of strip-

ping the iTiini'iity of all share in tbft magistracy of fhf; oountiy. What is it. sir.
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t'iiatenjenaers hatred and rancour between parties whether religions or poli-

tical ? It is the tyranny of majorities. Wliat was it that staiiictl (he earih

with blood aud carnage in the wais which weie kindled by religious intolerance ?

It was the tyranny of the dominant party. While the minds of men con-

tinue to be as" various as their features, uniformity of o])iiiion can never' prevail.

But while each man is suffered quietly to enjoy his own, a diversity of senti-

ment does not disturb the public tranquillity. So far as reg-ards religious sen-

timents, the sad experience of ages of calamity has at length taught us this

salutary truth,—and under the shadow of universal toleration the Presbyterian

and the Episcopalian, thj Roman Catholic and the Quaker, dwell together in

brotherly love.

But the age of political toleration I fear has not yet arrived. The majority

are entitled to rule the state, and to direct the motions of the government. If

they will be contented with this, the minority will usually submit, and the peace

cf the community will not be disturbed. But if the dominant party are re-

solved not merely to govern, but to crush the minority ; to pursue them into

{he obscurest recesses and remotest corners of the state ; to strip them of every

office, however humble ; to pass against thum, as it were, a decree of attainder ;

to corrupt their blood, and render tliem incapable to hold any place of honour

or of trust ; it is not to be expected they will tamely submit to such oppression

—they ivill combine together—they will endeavour to overturn that tyrannical

authority which overwhelms them* Hence an intestine war throughout the

country ; the father is arrayed against the son—the brother against the bro-

ther; and instead of loving his neighbour as himself, each man is fdled with

hatred, malice, and all uncharitableaess. Sucli, sir, is the state of things which

we have witnessed. Is this state of things to be perpetuated ? Are wc to con-

struct our constitution with an express view to render it durable ? " O navis,

uhi riff^^ent lenovi Jludufi? forliter occiipa portum.^''

Sir, it appears to me that it will be beneficial to the state, and that it will be

found for the interest of the dominant party themselves, so to constitute the in-

ferior magistracy, that the minority may not feel themselves aheus in their na-

tive land—that they may not be driven to despair, and goaded into rage ; and

that it will be peculiarfy beneficial so to arrange 'i\^ that there may be some

offices, however humble, which may be the rewards of quiet worth, and pru-

dence, instead of bestowing all upon men, recommended principally as ardent

political champions, or as the noisy and active agents at our elections. Thus

we shall best provide for the peace of the state, and best secure an impartial

and faithful administration of justice in the lower departments of our judiciary.

The plan of the gentleman from Otsego being (as he himself declares) in-

tended to centre all appointments at the seat of government, in order that they

may be at the disposal of the dominant party, is for that very reason one which

i cannot approve. Power thus accumulated, is hke the manure in the farmer^

yard—collected in one heap, it putrifies, and corrupts, and taints the ambient

air disperse it, scatter it over his fields, it fertilizes the soil, covers it with

healthful verdure, and clothes it with luxuriant harvests. How to dispose of

this power, is a problem which we have all found of diflicult solution. So to

vest it, that on the one hand it may not be abused to party purposes, and that

on the other, the magistrates to be appointed may not be warped into partiality

by the natural consequences of popular elections, is much more desirable than

easy to accomplish. Yet, I doubt not, a plan may be devised which will steer

between this Scylla and Charybdis
;
perhaps a nomination by the town officers*

subject to some control of the county court, might be effectual to this endi

But any plan, which will secure an impartial administration of justice in the

lower departments of the judiciary, aud yet remove it from the influence of

party at the seat of government, will receive my hearty approbation.

Mr. Bacon said, that he should ask the patience of the committee but a very

short time. He wished to avoid those paths ofargument which had been trod

with a much firmer step than he was capable of, by many gentlemen before him,

his remarks would be rather of a desultory nature, and he hoped confined

principally to some points which had not been much touched upon by those wbr/

had preceded him.

44



3A9' CONVENTION OF

There was one idea, and marked characteristic which distinguished fronJ

each other the two propositions which were before thein ; the one reported hj

the select committee, and the othe^r offered by way of amendment by the g-en-

tleman from Otseg-o—The first proposed to separate wholly from the g-eneral ap-

pointiug power here, the appointment of the local magistracy, consisting ofjus-

tices of the peace, and to give it directly and definitively to the people in their

several towns. The other proposed still to connect it with, and hold it depend-

ant upon t!ie general appointing power, by giving the effective nomination to

five men deriving their own power and office from the governor and senate,and

leaving its confirmation to the governor abne—It is true, a separate power of

recommendation was given to the supervisors, a body not at all connected with

tlie executive, but which, it was absurd to suppose, would be of much avail in

practice, when it happened not to concur with that of a body, who must always

be men of similar views with the governor, and acting in unison with his feel-

ings and policy. Here, then, after all, disguise it as we may under any such'

Tiosubstantial checks, must be the real and effective control over the appoint-

ment of the great body of our magistracy.

Suppose, that in^^tead of delegating this incidental power of noraina.tion to

the county court, it was proposed to institute directly a council of appointment

for each county, who should themselves derive their appointments from the go-

vernor and senate, would it be tolerated for a moment ? and that is neither more

nor less in effectjthan the present proposed plan. I would ask particularly, how

such a project would be received by the honourable members from New-York,

for the appointment of their local officers. The answer to this question, is found

in the report of the select committee. So strong is the repugnance of the peo-

ple of that great city,to have their local affairs under the control,and their muni-

cipal officers appointed by the great fountain of power here at Albany, that they

have prevailed upon the committee to report for them a separate and independent

plan for the election of their officers, and leaving them free from all control here.

But this case is not a peculiar one, the grievances of which they complain, arc

common to every other county and town in the state, nor ought they to expect

to ba the subjects of any particular favour, which may be refused to us in thu

country ; our case is a common one, and requires a common remedy.

It is agreed on all hands, that the retention of the general appointing power

here, under any foi'm, is an irnmense one, though gentlemen may disagree as to

its effects upon him who exercises it. If, as is supposed on the one side, its effect

is to increase greatly the influence of the executive, to promote his political and

personal views, and" to fortify him in power, it surely cannot be desirable that

Me should retain it, as it leads toasystemof governing corrupt in itself,and whol-

ly destructive of that personal independence!; in the citizens, which is necessa-

ry to preserve a government really republican and free. But, if, v»s has been

urged with great force on the other hand by the gentleman from Otsego, the

certain elFecl of the exercise of the pbwer is in most cases the political destruc-

tion of him who wields it, and he has adduced from the history of the state ma-

ny and strong instances of the correctness of his position, certainly it is not on

that account the less prejudicial to the public welfare, and to the peace and

prosperity of the state. Can that in any sense be a desirable feature in our

oonstitution, which introduces necessarily into our public councils, a perpetual

state of change and vibration, and v^hich leads inevitably to the destruction of

the executive power, without regard to the real character of his measures.

What more decisive consideration can be urged against the continuance of a

power in his hands, which, wlicther onmipotent, either to save or to destroy

him, is equally dangerous. Su;-cly the gentleman from Otsego, could not have

been aware of the tendency of his argument on this point, else he would hardly

have urged it upon our consideration.

In what manner tliis power will be generally used by those who exercise it,

and that it will be to reward and strengtlien their own political and personal-

friends, there can be no doubt, from all our experience of the past. Indeed, we
Heed not ask this question, as we are already told in this grave debate, by gen-

tlemen who are its advocates, not only tliat it will,but tirat it ought so to be used.

Wa arc told, tlmt in all governments, both foreign, and in our own countrj;:
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jlis necessary that the magistracy of the state, be a body of men who are loyal

(rather a high souadiiig word for a republican mouth) to the powers tliat be, and

this not merely in the sense that tliey should be submissive to the laws of their

couuiry, but to tlie policy and the political views of their superior.

It IS said, too, in periods of foreign war and domestic dissension, it is indis-

pensable that tlie supremacy of the executive over all the subordinate magis-

trates of the state should be absolute and efl'ectual ; and reference is made«

as It often has been, on other occasions here, when general arguments fail,

to the events of the late war, and to the political divisions of that day, to

illustrate the argument. There has seemed to be a disposition, on the part of

some gentlemen, to resort, on all occasions, to the last war, and to the feelings

which grew out of it, to promote the views which they entertained here; to make

it a sort of political hobby-horse ; and, like uncle Toby, they will insist, what-

ever be the subject that is started, to be forever fighting over their old battles

in Flanders : for what good purpose these allusions are drawn in, on almost

every subject, it is difficult to say. But who could ever have imagined, that

an army of justices of tlie peace was an essential ingredient in the deteace

of a nation, either against foreign invasion or domestic insurrection ;
or that

their services in the late war contributed mainly to that end. It had always

been supposed, that our militia were more to be relied upon in all emergencies

of that sort : and it may properly be pressed upon the gentleman from Otsego,

if, as he maintains, the complete supremacy and control of the executive over

the subordinate magistracy of the state is essential for the public safety in times

of war and commotion, how much more essential is such control over the whole

body of the officers of the militia? and how can the gentleman justify the re-

linguishiug to the people, as he boasts that we have done, but a day or two since,

the election of the entire corps of those officers ? surely, if the gentleman's

argument is a sound one on this point, this has been, on our part, a most im-

provident act. it cannot be, that this great controling power over the most

humble judicial officer in every remote ramification of the state is at all neces-

sary for any object of this sort ; and in every other point of view it is, in its

nature and practical operation, of a nature the most dangerous aad corrupting;

fatal to the peace of the community and the permanence of our best interests.

How has it hitherto, and how always will it be brought to operate ? By the ex-

clusion from every place of public confidence and emolument, the executive

attempts to crush every germ of opposition to himself and his policy : this creates

a corresponding spirit of reaction, and a convulsive struggle in the minority, to

rise from this state of universal proscription and degradation, and united with

such portion of the majority as cannot be gratified with their share of executive

favours, (for there are never enough to satisfy all,) they shake off the pressure,

hurl him from his place, and supplant him by anotlier, who goes on to act over

vthe same scene, and soon to come to the same untimely end. Such has been

our history too often ; and such it will be, while we perpetuate the same-de*-

stroying and corrupting principle in our constitution.

The disposition and attempt to govern too much, and too minutely, is, I veri-

ly conceive the great mistake into which our politicians of all parties, have too

much fallen for a long time past, the consequence of which has almost invaria-

bly been that they have soon lost the power of governing at all. The great

secret which can alone preserve our free institutions of government seems to

me to be, that in a state extensive in territory, great in numbers, and rapidly

increasing as is this, no free system can long continue, the great feature of

which is to control the minute operations, and to regulate the local interests

•and concerns of the people in every remote extremity of the body politic^

Such a system may well suit perhaps the circumstances of a small community

like the little republic elf Sanmarino, or of most of the small states of our Ame-
rican confederacy, where every hamlet is almost under the immediate eye of

the central power ; but can by no means apply to a state like this,

already sufficiently large and populous for a small and independent em-

pire. Let us not lose sight of the strong analogy which exists between our

state government in relation to its subordinate divisions of counties, towns, and

lUstricts, and that of our confederated goveXEment, ia relatioa to the various
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members of which it is composed. It was once the serious apprehension of ma-
ny of our wise, and honest statesmen, that a republic so extensive as the United

States, could not long exist under a free form of g-overnment ; the great secret

of its security, consists in the numerous partitions of power which it makes, and

its distribution to tlie various members which compose it, of the right to regulate

all their local concerns, and their sectional interests agreeable to their own
views. An attempt to bring these under the control and influence of one gene-

ral head, would very soon bring- the whole system to an end. And in a state of

the great extent and growing numbers of this, such an attempt will, it is to be

feared be equally ruinous. We cannot expect to do it under a mild and liberal

system of guvernment formed on the most free and republican principles ; and

those who do attempt it,must either be armed with one,which is sufficiently strong

and energetic in its legitimate constitutional powers, to effect its object, or they

must make it so by peiTcrting the powers which it gives,and drawing to their aid

those of influence and corruption. Let those gentlemen, who are ardently and

sincerely attached to the principles of a simple, free,and democratic government,

look well to these considerations, and not endanger the whole, by endeavour-

ing to extend its controling power, to objects and concerns, which it is not com-
petent to act upon, to any good purpose, but whicli may endanger in the end its

very existence, and even our unity as a state, and a republic—for it is not ex-

travagant to apprehend, that the inconveniences and dissensions, to which a

perseverance in this system will lead, may at no distant time end, at least in a

sectional division of the state.

Mr. J. Sutherland. The great unanimity, which prevailed in this housCj,

(said Mr. H.) in favour of distributing the appointing power, relieved the sub-

ject of much of its embarrassment, fie liad discovered with regret, however,

a disposition to vibrate from one extreme to the other. But it was human na-

ture. It was an habitual error with men, convened for the purpose of modify-

ing or reforming existing modes of government, to adopt such changes as should

present the widest contrast to things as they liad been. This disposition had
been evinced here in the annual election of (he executive ; in (he extension of

the right of suffrage ; and it was apparcHt in the progress of this question. It

had been manifested, too, in a quarter, whence he could not have been prepar-

ed to expect it. Gentlemen, who had been heretofore proud of their modera-

tion, were now going too far. They were throwing more into the hands of the

people than was either expedient or proper. The election of justices of the

peace was not called for by propriety or expedicnc}'. He wa,s not apprehen-

sive of any abuse of this privilege by the people ; it was not from any dangerous

propensity on their part, that he felt bound to oppose the immediate election of

these, and all judicial officers ; but of tlie control and influence under which the

jncumbents would go into oflice. Tlie most powerful considerations for a de-

parture from the impartial dischai-ge of their official functions, would grow out

of an immediate dependance upon popular favour; and he would erect th«

strongest barriers against the introduction of views and feelings, which would
pervert all the great ends of justice. The plan under consideration, he regard-

ed as the most unexceptionable. It cieated no new bodies of men ; it chimed
in with our institutions. The supervisors and judges could not feel any degree
of dependance on the chief magistrate ; nor could tliey be subject to his con-

trol. They were removed beyond his volition and influence ; and their selec-

tions would be judicious and independent. Evils of this description were not to

be either deprecated nor dreaded. The only plausible objection to the amend-
ment, was tlie possible interference of party feelings in the election of supervi-

sors. But even this wtis not formidable ; it already existed in a degree more
or less extensive, and had been generally inoperative so far ns the selection of

wise and discreet supervisors was concerned. He believed that the future se»

lections would be less infected with party interference ; that still greater care

'find discretion Avoiild be exercised ; and that by (he plan under consideration.

Vi board, or electoral college, would be created, which would be practically and

positively beneficial.

Chii-.f Justice Spkncf.r said he felt tliathe had already trespassed upon the

patience gf the com.tnUtoe, and he did not rise to euter nijnutclv jntofjic sul\;
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"^ject before them ; he was aware that difficulties would present themselves ia

the adoption of anj' plan which might be devised. They had been made to vote

down the proposition recommended by the select committee, but he was of

opinion they should finally have to come back to it. He rose more j)articul;uly

to notice a remark of a gentleman from Schoharie, (Mr. Sutherland,) as to (lie

disposition to vibrate from one extreme to another—this now appears to be
charged upon tliose who have been the most opposed to these vibrations. IVfr.

a. said he had voted tor having the justices of tlic peace elected by tlie people.

It was because he considered it the wisest plan, and he believed the people

could not have anticipated that such a proposition would be opposed in this Con-
vention. He had hoped, when they determined to break up the appointment

of this great corps of magistrates at the seat of government, that they sliou!J

have severed the great ligament of party.

To dispose of the justices of the peace, appears to be the great difilculty be.

fore the Convention. We are told that their election by tlie people will allect

their integrity and independence. He had hoped that this would have been
guarded against, by continuing them longer in office ; although they might at

first have their feehngs a little warmed, they would when they found tiiernselve'?

safely secured in their office, without the liability of removal except for ma!-

«;ondHCt, rise superior to those trifling considerations which actuate little minds.

I had supposed the gentleman on my right, (Mr. Van Ness, J had sufficiently

answered the objections raised by those who consider an election by the people

•so dangerous. But it would appear not. Much, also, has been said on the

criminal power, which justices are allowed to exercise. Suppose a justice

commits a man to jail, is he to lie there—or can he be relieved by bail or the

liaheas cnrpiis? The judges of your courts would have a right to controvert

ilie facts set forth in the mittimus—if they have any criminal jurisdiction it is

very trifling. With regard to their civil jurisdiction, every man is allowed to

guard against their partiality by demanding a jury. If he pleases he has a right

to appeal to the higher courts, where all the merits of his cause are again laid

open. Although a certiorari cannot meet all cases, yet every decision may
come before these courts, and where improper testimony has been received, or

proper testimony rejected, the judgment may be reversed.

The plan proposed by the gentleman from Otsego, struck me at first, as a good

one ; but the more it is examined, the less favourable it appears. If the object

of making- the office elective cannot be effected^ I will vote for that plan which
comes the nearest to it ; as it is of vast importance to remove from the seat o'f

government this contaminating power.

I am aware that the courts of common pleas have become more respectable,

since the number of judges was diminished from twelve or fifteen in each coun-

ty, to four or five—they may still continue to improve. Now, if these judge'?

are to be the persons to select the candidates for office, is there not danger that

it will have a tendency to swerve them from their duty ? They may be can-

didates for office themselves—if so, will it not have an effect to induce them to

fortify themselves against tlieir opponents illegally ? I should fear it would ;

and would much prefer, therefore, to lop them otf and leave the power to the

supei'visors alone. It appears to me that it does give to the governor considera-

ble patronage, although it may result to his detriment in the end. In this re-

spect I perfectly concur in opinion with the remarks of the gentleman from
Otsego. But I would not give him this power at all. and for the best of all rea-

sons, that he can know nothing about the individuals he is to appoint.

There are now in this state upwards of six hundred towns, and in a iev: yearn

there will be one thousand ; the governor cannot, therefore, know any thing-

about these individuals—he must determine, as was suggested by my honoura-

ble colleague, on putting the names into a hat or box, and drawing them ouf,

and the person who recei^'cs an office from him, will feel it a duty to come for-

ward and vote for him, if he is again to mn for the office of chief magistrate.

1 am anxious to put this power far away from (he executive; and siial' vote

against any such method, unless, as a last alternative, I am driven to ir. I did

pot rise to discuss the question, but to shew (liat there was not tliat disposition

•"« vibrate to cxtremijs, which the gentleman fiT-m f^ohoiiarie might have sup-
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posed; ami my vote will be ^iven with a full belief that it is best to separate

Ibis power entirely from tiie executive.

Mr. Hogeboom observed, that the council of appointment had originally ap-

peared to be a wise measure. For twenty years after its creation, it had g'one

.t)n well ; nor was it until tlie legislature had raised salaries too high, that the

evil was felt. It was only ti>e effect, not the cause, of the calamities that the

community had endured. The error lay deeper than the council of appoint-

ment. But it is gone, and not a tear is slied at its departure. Mr. 11. prefer-

red an election of justices to this plan. It was a refinement of policy that he

did not approve of, to make one judiciary system dependant on another. Mr.

H. also tliought it would give too great influence to wealthy individuals.

Mr. Buel rose to make a few additional remarks. He was in favour of

Jhaving justices liold for a long time, and called the attention of the committee

to the practice in other states, where they were permitted to hold for seven

years, and during good behaviour. He inferred, from the experience of those

states, that the plan was worthy of imitation ; and he believed it was the inten-

tion of the framers of our present constitution, to have magistrates hold for a

considerable length of time. He again alluded to the importance of their du-

ties, both in civil and criminal causes, and said they possessed the power of con-

victing for any criine less than grand larceny. It had been urged by those op-

posed to the proposition, that the chief magistrate would not be acquainted

with the individuals whom he would be called to appoint ; but the plan appear-

ed to him altogether preferable to the one heretofore practised, for recommend-
ing candidates to office. They would now be recommended by the official

list of respectable men, whereas the appointing power had heretofore been dic-

tated by the petitions of those incapable of advising, and unworthy of recom-

mend irng.

Gen. Collins opposed the amendment. He said it was in effect organizing

a political ca,ucus in every couiily in the state, and was entirely carrying away
from the people all participation in the appointing power.

Further observations were made by Mr. Bacon, in opposition to the amend-

iiaent, who read fi-om Jo.Tcrson's Notes on Virginia, in support of his opinions.

Mr. Van Buren, in reply, referred to the constitutions of Virginia, Kentuc-

ky, and Tennessee, shewing that tlie principle of his amendment was recogniz-

ed in each. He was, he said, surprised at the observation made by his friend

from Lewis, (Gen. Collins,) tbat tiis people would have less connexioa with the

a-ppointments if made in tljis way, than they liad under the old mode. Could

not the people Laakc their wishes linown lo tlie judges of the courts ofcommon
pleas, and the supervisors, with more facility than they could to the old council

ef appointment t

Col. Young. It was admitted, he said, by tbe gentleman from Albany,

(Mr. Spencer,) that the justices if elected, might at first be iniiucnced by con-

siderations of who had opposed, ajid who supported them ; but he contended

tbat this influence would soon wear away ; and he wo!ild ask whether it was
possible that he should tliink the mode of selection a proper one, which would

be attended with such consequences, even temporarily ? The objections to

the old council iiad not been occasioned by the abuse of tlieir power in the ap-

pointment of justices of the peace ; but with respect to higher otfices, and to

wliicli greater emolument was attached. He had not, he said, ever received

any appointment from tlicm ; he had neither brother nor son, who had been

the objects of their favour. If they had licapcd favours on him as they had on

Some others, he would not now reward them with scolfs and sneers. If, sir,

said Mr. Y. this amendment succeeds, we sliaU not again hear of persons be-

ing appointed to office who have been guilty of arson—persons v\ljnse names
are inscribed on your criminal calendars as guilty oi infamous crimes : i\ei-

tber the supervisors nor judges would have the hardihood to lecommend to the

executive any men whose ciiaracters are bad.

Mr. Van V^echten wished to express his views on tliis subject, but would

iiot detain the committee long. It appeared to have heen considered nccessa-

sary, on all hands, to make allusions to matters calculated to excite un-dca-sut

Iceiings : be did not, however, consider it commcndubJe.
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tVe are sent here, said he, not to complain of old sores, nor of wars that

are prist : We arc sent here to amend our constitution for the good of the peo-

ple of this state, without regard to what this man has done or may do. We have

evidently arrived at a point in our business where it is difficult to determine

the most advisable coarse to pursue. The question is, whether the proposition

before the committee is worthy of adoption. On the one hand, it is contended

that the appointing power ought to be in the chief magistrate ; on the otlier,

tliat it ought to be in the people ; and it is again supposed by some, that an in-

termediate body ought to be intrusted with this power.

In the first place, what are the objections to its being exercised by the chief

magistrate ? It is said by some we shall experience all the evils of the old coun-

eil. In the first place, he cannot be acquainted with the candidates. When
a doubtful list is presented, he cannot determine from any personal knowledge
of the men recommended ; be must rely on information from some one else, as

was the case in our former council of appointment, and thus essentially open a
door for the same cabal and secret influence as was then experienced, although

perliaps not to so great an extent. Tlie supervisors and judges may perchance
agree on the candidates; if so, wliy send a list to the seat of government to

receive this formal act of the executive ? Is it for the purpose of keeping up
this constant bustle, at the expense of public virtue and character? Now if

your governor is to have the appointment of these officers, wherefore the ne-

cessity of this nominating power .'* Will not these office-seekers cojne here as-

rauch as before ? Will they not exercise in some degree the same corrupt in-

fluence, and will it not subject the chief magistrate to the liability of being de-
ceived and led by political motives to make appointments, disgraceful to the

character of his station ?

Again, it is said the governor ought to have some connection or influence

over the magistracy of the state, because he is the one to see tliat the laws of

the state are faithfully executed ; but can he judge who is capable of adminis-

tering- the laws with justice and propriety between the individuals of this ex-
t-ensive community ? Why is all this round-about way taken to come back to the

seat of government ? Is it that this is the place from whence all offices, small

and great, are uniformly to flow ? If the nominations are to be made for the
people's g:Ood, tiien why send the list to Albany to be ratified ?—Why not con-
fide to some body in the county, the power of appointing ?

Suppose there should be an union in the nomination of the supervisors and
judges—the persons thus nominated will be the candidates whom the governor
must commission—then why not give these supervisors and judges the power
of appointing ? We are told that this will be a salutary means of having:

the nominations made by one set of men, and the appointment by another man.
But let us imagine who these men are : they are the judges of the court of

common pleas, deriving their existence from this chief magistrate ; and if poli-

tical views are to enter into the consideration, it is to be supposed that party-

men are to be nominated ; for your judges may receive their appointment frona

party motives, and if they are party men, what else can be expected ? It would
be unreasonable ta suppose they will not endeavour to strengthen the chain be-
tween these magistrates, if by these means they can sustain themselves in of-

fice ; experience has shown that such is the fact. I do say, then, that these
judges, created as they are, will form the connecting link between the magis-
trates a-nd your executive. If supervisors are respectable and honest men, as is

agreed on all hands, why not let them appoint these officers ? This would not do
at all it is said : they would then become the very seat of corruption, as was the
council which we have abolished. We abolished that council, not because it

was originally corrupt, but because the manner in which its powers were car-
ried into operation was corrupt. It was growing worse because we are less

pure now than we were when that council went into operation. The same ap-
plies to our constitution. As men become more corrupt, it requires something
more energetic to restrain them from vice and ambition. It was alleged, that
from the manner in which the duties of that council were discharged, it ought
to be abolished ; and wo have done so. If giving this power to the supervisors

tvill corrupt tlietn, it will- corrupt any other set ofmen : and ifso, let U3 throw it
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back where it was, as that body is alread)' corrupted. If it must go into otfcei'

hands, let us endeavour to put it into such liauds as we may rationally suppose

will be the least likely to abuse it.

Your supervisors are the iinmediate representatives of the people of their

county ; and they are accountable for their conduct : they come together

bringing all the necessary information for making a discreet selection of magis-

trates ; and inasmuch as they are all personally and collectively interested,

they will endeavour to make the wisest and best appointments. I would, there-

fore, give them the power of nominating and appointing: but I would, at the

same time, exclude them from a participation in any other office. One tells us

that it will carry party feelings into this body of men ; others say it will not be

corrupted by party ; but I am aware that it is impossible in a government like

ours, to prevent party feeling from existing in some degree : we, therefore,

have only to place it in the hands of those whom we suppose to be the most up-

right and intelligent. It is generally conceded that the supervisors are an up-

right and intelligent body of men; and being immediately accountable to the peo-

ple, I know of no body of men whom %ve might more safely entrust with this

important charge ; but when the judges are added, the responsibility is divided

bct'.veen the supervisors, judges, and executive, and thereby the purity and

safety of the plan is destroyed.

Mr. Van Vecbteu continued his remarks by speaking of the importance of

this class of officers, in the management of the pecuniaiy concerns of their re-

spective towns, as well as in dispensing civil and criminal justice. There was no

such connexion between the concerns of the chief magistrate and the justices

ef the peace, as rendered it important that he should be the person to appoint

them.—The chief magistrate was more nearly aUied to the mihtia, as comman-
der in chief, than to justices, still the appointment of these officers had been

aeut home to the people. From these considerations, with various others which

he proceeded to enumerate, he was satisfied that the plan proposed was such

as would keep alive party animosity and irritation, and render the engine of

political faction more complicated and odious. He should, therefore, vote

against the proposition of the gentleman from Otsego.

JuDGK Platt said, a ^'justice of the peace,'''' in the sense of the corfetitution,

means a judicial officer, with power to bind over or commit for crimes and mis-

tleraeanors, and (o exact sureties for the peace, or good behaviour. It will

be in the discretion of the legislature to clothe him with as much or as little

jurisdiction as they please, in regard to civil causes.

From the course of debate on the proposition to make justices elective by the

people in the towns, it seems to have been assumed, in the argument, that we
are about to adopt a novel principle. We are told, i\\-xiioe\eci judicial offi-

cers, would be an untried and dangerous experiment. Permit me, sir, tore-

mind the Convention, that the fact does not warrant the argument. We have

tried the experiment, and with perfect success. I allude to the election of al-

dermen in all our cities, from the origin of the colony, down to the present

day. They have been always elected by the people in the respective wards.

They are justices of the peace, ex officio : and I ask with confidence, whether

that mode of designating those local magistrates, has not been found safe and

proper? We have the plain light of experience to guide us ; the theory has

been reduced to practice, under circumstances most unfavourable to success ;

and if it be safe and wise to trust tlie election of those judicial officers to the

motley population of our cities ; can there be any danger in permitting the

like officers to be chosen by the sober and discreet farmers in our country

towns? I tliink not, sir.

The judicial functions of aldermen, are more extensive than the powers of

ordinary justices of the peace. Aldermen in the city of New-York are not only

conservators of the public peace; they are members of the courts of general

sessions and common pleas, aud also of tlie court of oyer and terminer. I have

had occasion several times to preside in the oyer and terminer in New-York ;

at the trial of persons for capital offences, when the aldermen of that city were

my associates on the bench. I have found them sensible, discreet, and respec-

table—they were men with whqm I should be proud to a.ssociate any where. I
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tijcrefore feci a perfect confidence, that there is no real danger in permitting^

the people of the several towns to elect their own justices, according to the re-

port of the select committee.
Mr. Bbiggs replied to the suggestion, that the people of this state were in-

fiompetent to exercise the power of electing their magistrates. It would seen%
from the opinions expressed, not only that they were incompetent as electors,

but tliat the moment they exercised that power, all virtue and honesty would
depart from the elected. He did not believe tliat it was necessary to have an
intermediate body to protect the people from themselves, nor that they were
destitute of those characterestics that constitute discretion. There was no
danger that the people would not be guided by their own interest, nor that they
would be bewildered in their understandings when they came to the polls.

—

They were to abide the consequences of their own selection, and if their choice
was injudicious, they were the immediate sufferers. The amendment, in his

opinion, went to show, that we had no cmafidence in the people 5 but he thought
that this was an authority with which, of ail others, it was most proper to entrust

Ihem.
Mr. Sharpe opposed the amendment. He had seen aldermen elected ia

the city of New-York, and the selections had been uniformly judicious. He
believed that the people could be safely trusted. He came here not to sub-
serve party views that were fluctuating and temporary, but to make a consti-

tution for the benefit of his children. He did not know who was to be the next
governoi', nor did he much care ; he would never consent to give to him, who-
ever he might be, the power of appointment to office as was now proposed.

He had, he said, come here to make a constitution without regard to party.

He wislied not to look at what the operation of any constitutional provision
would be, with respect to party.

He was opposed to the proposition under eonsideration, also, because there
would be no responsibility, in case of an abuse of power.
Of the one hundred and twenty-six members of which the Convention was

<;omposed, they were mostly all of one political party—a jealousy had existed

that they would be influenced by party considerations in their proceedings here.

Let us, said lie, by our actions, prove the contrary ; let us show ourselves mag-
nanimous. There were,, he said, but few counties in the state, in which their

political opponents had the majority, and he would let them have the local offi-

cers of those counties to themselves.

Mr. Van Buren was perfectly willing that the gentleman last up, should
show his magnanimity ; but that the credit he received might equal his deserts,

he would take the liberty to explain the extent of it, farther than the lionoura-

ble gentleman had done, he would show the height, and breadth, and depth, of

Ihc magnanimity recommended ; and he hoped he would have ample opportu-
nity, before they got through with this subject, of proving by his votes, the re-

ality of his magnanimity. He would, however, remind him, that the conces-
sion he was about to make to his political opponents, would not be limited to a
few counties ; the proposition was not to elect by counties, but by towns, and
for that the gentleman had yesterday voted. By a recurrence to the result of
the last spring's election, it would be found, tliat the honourable gentleman, in

<he plentitude of his magnanimity, would yield to his political adversaries, if

not a majority, certainly a moiety of tlie whole magistracy of the state. [Mr.
S. here interrupted Mr. V. B. and stated that he was perfectly willing that the
supervisors of the several counties, or those bodies in conjunction with tlie

courts of common pleas, should appoint the justices. He was opposed to having^

the appointments made at Albany.] And what, continued Mr- V. B, will

you do with the minorities in those counties ? Are they to be abandon-
ed ? His magnanimity, he said, would not carry him so far. The republican
party were predominant in the state, and he did not believe that magnanimity,
or justice, required that they should place themselves under the dominion of
their opponents. While they continue to be the majority, it was no more than
right that they should exercise tlie powers of the government. That the ma-
jority should govern, was a fundamental maxim in all free governments; and
syhen his political opponents acquired the ascendancy, he was coeteot that they

45
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sliould hare it in their power to bestow the offices of the jovernmen?. It wzs

true, as the iioiiourablc gentleman had said, that we liad not come here to make
a constitution for a party ; but it was equally true, that we had not been sent

here to tJtstroy one party and build up another. He was not, however, in favour

of a system of utter exclusion ofthe minority. He thought they ought to parti-

cipate, and he had no doubt they would. lie thouglit it at best but equivocal

magnanimity in those who, by their residence, were safe from the control of

their adversaries, to disreg-ard the wishes and interests of such of tlieir friends

as were differently situated.

Mr. Fairlie stated, that the election of aldermen in the city of Neiv-York,

could have no great bearing on this question, inasmuch as they possessed no

civil jurisdiction. He thought, however, that it might be expedient to reflect

further on the subject before the question, and with that view moved that the

committee rise and report. ] jost.

Mr. Dodge observed, that the great object witli all the members of this body

was, that good and suitable men should be selected to fill the olfices of justice of

the peacei^ He thought that the practical effect of the plan under considera-

tion would be< that the best men in the community when collected together,

would go to the supervisor, and consult with him, and recommend the most pro-

per persons for that office. The same course would also probably prevail in re-

lation to the judges of the county court. Hitherto the nominations have been

really made by a caucus assembled in tlie centre of the various counties, or per-

haps by county conventions, which were liable to the same objections : as the

selections in both cases were made by political partizans, and with reference

to party objects. He was opposed to the election of magistrates, for reasons

that had been already stated, and for another which had not been hitherto as-

signed. It would increase the number of Hip elertiona—for if a raagist rate should

move away or die, tiie people must be assembled t>om time to time to supply

the vacancy. He was also opposed to it, because he thought that uniformity

was desirable throughout the state, and it was well understood tirat distinct ap-

pointing powers would be created for the cities of New-York and Albany, even

if the g'eueral purpose of election by the people should ultimately prevail for tl)0

count ry . If the system of election were adojited, be feared the question of the

fitness of the candidate would be made to depend, not upon his q'laliiicalions

and merit, but upon his popularity and probable success. Mr. D. observed,

that the justices' was emphatically the poor man's court, and he sliould regret

to see it fdaced under the influence of the rich. Suppose a large maimfactii-

rer in a town had the control of a hundred votes in the election of a magistrate

—

what would be the chance lor justice of a poor man in a controversy with him '

Would you, said Mr. D. permit a suitor to elect exclusively his arbitrator's ,"

Certainly not; and yet, by the system of election, you would virtually give

ed'ect to that principle, bv disposing of the choice of the^^e magistrates to the.

influence of the rich. Mr. D. furtiier illustrated his sentiments in relation to

the subiect, and replied to the objections that had been urged aguinst tlie amend-

ment ; and remarked that, believing it to be the least objectionable measure,

he should give it his vote.

Chanckluor Kf,mt objected to the amendment proposed by the honourable

merober from Otsego, (Mr. Van Buren.) The supervisors of each county were

to propose one list of justices, and the judges ofthe county court another, and

out of these two lists the governor wfts to select and appoint tlie justices. How
was it possible that the governor at the seat of government could select several

thousand magistrates with discretion, when he could have no local knowledge

of characters ? He would be obliged to elect by ballot or by guess, or if he re-

sorted for advice it would be to men who would communicate it in secret, and

who would not be responsible to the community for ill-advice. If he was a go-

vernor who stood at the head of a great political party, be would naturally be

ted to adopt the one list or the other, as would best meet party views and wishe"*.

There was a great objection, also, in requiring the judges of the county

courts to select the justices of the county. He had listened with pleasure to

the gentleman from Schoharie, who had just sat down, (Mr. Sutherland,) and

who was in favour of-the ameiidmcnL. That gentleman always spoke with curt-
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^6ur, moderation, and g'ood sense ; but on tliis occasion, liis stalemcnt of (he

objections to the interference of the coiu\ty courts, and which lio endeavoured

to surmount, would have been sutiicient to have satislicd him, if lie hud been ia

duubt belbre, of the impropriety of calling- these courts into political action.

The judiciary ought not to be charged with political duties. They should not

he distracted or affected in duty or in character by such a concern. The couq-

ly courts were to be charged by the amendment with a censorial power over the

conduct of the justices, and appeals lay to thein from their decisions in civil

cases. They were thei-efore an improper body to be concerned in the appoint-

ment of justices.

The supervisors were also to form a list for the governor. He should be wil-

ling to trust tlie sole power to them, if no uearer approach to the people them-

iiclves in their respective towns, could be admitted. He voted yesterday for-

electing justices in each town by the people. He thought it upon the whole

the most expedient course, and he apprehended the people wei'e as competent

to elect discreetly their local magistrates, as the general officers of the state,

because it required that minute local knowledge which they alone p<jssessed.

It had been the ancient usage in England, as had been observed by the gen-

tleman from Queens, (Mr. King.) It continued to the reign of Edward H. ;

and Lord Coke referred to it with visible pride, as evidence of the popular

genius of the ancient English coii'^iiUition. He did not recollect that tiie ex-

ercise of that right had been complained of, iliough the election of sheriffs was

stated by the old writers to have been tumultuous. In the city of New-York,
the aldermen had always been elected, and well elected, by the people ; and

they had formerly great civil and ci iminal jurisdiction : they acted, until 179b,

or thereabouts, as police magistrates, and as efficient judges of the mayor's

courts. But as that point had been decided by the vote of yesterday, against

elections by the people, he would be inclined to prefer the mode approaching

the nearest to it, and to adopt the proposition of the gentleman from Westches-
ter, (Mr. Jay,) that the supervisor, assessors, and ton'n clerk in each town,

should form the list, or else the supervisors themselves. His great object (and

it was one that seemed now to meet the decided sense of the house) was to re-

move all efficient concern in these local appointments from the seat of govern-

meat, and to disperse the power among the counties.

Mr. Starkweather. Mr. Chairman-— Sir, the principle cause of com-
plaint, by the great body of the yeomanry, against the present council of ap-

pointment, has not specifically been mentioned by any gentleman of the com-
inilteo. It is not because the person appointed, happens to be of difTerent po-

litical principles ; nor because members of the legislature interfere with the

council, and mingle their official duties with political considerations ; but be-

cause bad men are sometimes appointed, who are in fact a terror to those who
do well. The charity and good feeiing of the farmers induce them to believe,

tliat the respectable council did not know their private characters ; conse-

quently, the electors say, bring the appointments to the people. Sir, by this

they do not mean to bring the appointments directly to the ballot boxes ; they

do not want additional confusion and turmoil there. But, sir, they want a se-

lection, made, where the characters of the candidates are known; and if the

selection is made by the board of supervisors, and jndges of the county court,

tliey nmst know tlic character of every man they recommend, and they dare

not recommend a bad man—the ghost of public clamour woiud haunt them in

their dreams ; and by this mode of selection tlie people would be safe : it is the

best plan that has been suggested, and I shall vote for it. But, sir, let us for

one moment consider the plan of an election. It is a fact, that immoral men
can bring more votes to the poll, than any moial, good men ; and if they are not

directly the candidates, the\' will iiave their friend for a candidate, and by
using their influence, and rallying their satellites, will lay him under obliga-

tions to favour them in his official capacity : consequently, a remedy for the

evil would not be found here. Tlie gentleman from New-York is opposed to

tlie amendment, because it gives to the executive the appointing power, who ia

not responsible for the appointments. Sir, I am in favour of giving this power
to the executive, because we ask no resr^onsibilitv from him. He cannot do
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wrong', unless he travels out of the two lists of candidates ; and this he ca:nno?
do, bj the amendment proposed. Sir, it has been urged, that no possible good
could arise from having the governor appoint and commission the justices of
the peace. In answer to this, as the executive is commander-in-chief of the
militia, and whose official duty is to see that the laws are faithfully executed, it

is highly proper that every commissioned officer should receive his authority
from the chief magistrate, and to whom he should be accountable for the faith-

ful performance of his dut3fv

The question on the amendment offered by Mr. Van Buren, was then taken
by ayes and noes, and decided in the negative, as follows :

NOES.—Messrs. Bacon, Baker, Bowman, Briggs, Brooks, Carpenter, Col-
fins, Duer, Edwards. Fish, Hallock, Hees, Hogeboom, Huntington, Hurd, Jay,
Jones, Kent, King, LelFerts, A. Livingston, M'Call, Millikin, Moore, Pauld-
ing, Piatt, Porter, Price, Radcliff, Rhinelander, Rose, Rosebrugh, Sage, San-
ders, N. Sanford, R. Sandford, Seeley, Sharpe, I. Smith, R. Smith, Spencer,
Stagg, D. Southerland, Sylvester, Tallmadge, Townley, Van Fleet, Van Ness,

J. R. Van Rensscker, S. Van Rensselaer, Van Vechten, Ward, E. Webster,
Wendover, Wheaton, E. Williams, Woods, Woodward—58.

AYES—Messrs. Barlow, Beckwith, Birdseye, Breese, Brinkerheffp^Suel,

Burroughs, Carver, Case, Child, R. Clarke, Clyde, Cramer, Day, Dodge, Du-
bois, Dyckman, Eastwood, Fairlie, Fenton, Ferris, Frost, Howe, Humphrey,
Hunt, Hunter, Hunting, Lansing, Munro, Nelson, Pike, Park, Pitcher, Presi-

dent, Puinpelly, Reeve, Richards, Root, Ross, Russell, Schenck, Sheldon,
Starkweather, Steele, I. Sutherland, Swift, Taylor, Townsend, Tuttle, Tripp,
Van Buren, Van Home, Wheeler, N. Williams, Yates, Young—56.

On motion of Col. Yoking, the committee then rose, reported progress, an<J

obtained leave to sit again.

THE ELECTIVE FliANCHlSE.

The Convention then went into committee c^ the whole, on the report of the

select committee of thirteen, relative to th« right of suffrage

—

Mr. N. Wii,-

LiAMS in the chair.

The report made yesterday, by Mr. Young, being under consideration,

Mr. Bue/, moved to amend the section, by inserting after the word "as-

sessed," the words " upon his real or personal estate," so as to preclude any

recurrence of the question whether labour on the highways should be consider-

ed a tax. Carried.

Mr. Wendover moved further to amend, by erasing the words •' the year.*'

in the sixth line, and inserting in lieu thereof the words " two years." He said

such a provision would be desirable, particularly in the city of New-York,
where there were frequent removals from one ward to another. The question

Tvas taken thereupon, and lost.

Gen. Root and Col. Youno were respectively abont to submit further

amendments, when the usual hour of adjournment having arrived, the commit-

tee rose, reported progress, and obtained leave to sit again.

Leave was granted to Mr. Jay, to move a reconsideration of tlie vote taken

yesterday, on tlie questioi:,>f electing justices of the peace by the people, at a

future day, when the consideration of the subject relative to tlie appointing

power^ should be resumed in commHtee of the whole. Adjourned.
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SATURDAY, OCTOBER 6, 1S21.

iThc ConvcHtion assembled as usual, and after prayers by the Rev. Mr. XjA-

CEY, the journals of yesterday were read and approved.

THE ELECTIVE FRANCHISE.

On motion of Mr. Eastwood, the Convention resolved itself into a commit-
tee of the whole on the unfinished business of yesterday, (the reports on the

j-ig-lit of sutfrage,) Mr. N. Williams in the chair.

The chairman stated the question for consideration, to be upon the first

part of the report of the committee (of tliirteen) of which the honourable Mr.
Young was chairman.

After a questipn of order had been disposed of,

Col. Young moved to erase the words ' his real and personal properly,' and
to insert the word ' him.''

Mr. Burroughs objected, on the ground that it would authorize the legis-

lature to extend universal suffrage. They would rip up the proceedings of the

Conve.ntion by a single act.

Ttie question was taken and lost.

Mr. Nelson moved to amend, by striking out the words ' and shall have
been within the year next preceding assessed upon his real or personal pro-

perty, and shall have actually paid a tax to the state or county,' and to insert

in lieu thereof the words, ' and shall have paid a tax to the state or county
witliin the year next preceding the election, assessed upon his real or personal

property.' Carried.

Chief Justice Spencer moved to iftsert the word 'specially,' after the

words ' by law,' to render the provision more explicit. Lost.

Mr. Birdseye moved to strike out the words " or shall be by law exempted
from taxation," he disliked the principle, it was opening a door for favourit-

ism, and for unjust and odious distinctions. If it should be thought proper to

encourage any particular business or calling as useful to the public, it ought
to be done by other means than by exemption from taxation.

CoL. Young was opposed to striking out—it amounted to nothing more than
leaving with the legislature the power to exempt from taxation such persons

as they should think proper, and would conduce to the public good The cler-

gy, he said, were debarred from holding any office, and it was but reasonable
that they sliould have some privileges granted them. The legislature had ex-
empted those serving in artillery companies from taxation ; this had been to

encourage that service, because it was supposed the public interest would be
promoted by it : So also with regard to manufactories—it might be thought ex-
pedient for the parpose of encouraging some of them, to exempt the capital

employed from taxation.

Mr. Buel advocated the striking out : his objection to retaining these words
was, that it wo\jId require a recurrence to oaths, to ascertain who were, or who
were not, within the exemption ; and his object would be, to do away all ne-
cessity for oaths to determine the qualifications of electors.

Mr. Burroughs said, the object of the committee was to leave the clergy
the same privileges which they had heretofore enjoyed ; he did not know that

any difficulty had arisen from their exemption from taxation heretofore—it

contributed in some degree to aid the congregations to support their preachers.
Mr. Ross enquired whether there was not some discrepancy between this,

and the proviso at the end of the section ?

Gen. Root said there were three special exemptions by law from taxation—
the clergy to the amount of ^1,500 were excused from paying taxes. When-
ever he had thought of that law, he had thought it unwise, because it was une-
qual in its operation, and unequal as it respects the relative rights and duties of
his fcdlow citizens. He said any class, however honourable or respectable, be-

ing exempted from taxation, would have a tendency to bring about a state oi

things not very desirable—that of a distinction between citizens. It was,
therefore odious, apd calculated, by its pernicious example, to make greater
distinctions.



S58 CONVENTION OP

Many clergymen will derive no benefit from this provision. Tliere arc riia^

uv whom our assessors, with all their squirming' and quibbling, cannot bring

v.ithin the limits of this exemption. Many of the humble disciples of John
Wesley, itinerating the country, will claim no benefit frogi this exemption

;

and others too, in liumble stations among tiie clergy, have no property liable

to taxation, depending on an annual stipend from their parishioners. He ho-

ped the constitution would be so formed as to lead the legislature to abolish

that law.

There was another exemption, of which the honourable president of the

Convention had spoken : he alluded to the artillery companies of Ncv-York,
^vho are exempted from taxation, from tlie circumstance of their having to train

oftener than other militia. He would not permit them to vote because they

were exempted from taxation, but because they buckle on their armour to

fght the battles of their country.

There was another portion of the community exempted from taxation, be- ^

cause they were ei;gag-ed in manufacturing establisliments, which were con-

sidered a public b-nefit; and he called on the chancellor to vote in favour of

his proposition : (as he had a few days before, said that these establishments

were the seats of corruption, and could bring to the poles of an eledtion an

liundrcd votes at the will of their master) he was aware that a gentleman en-

tertaining such sentiments would vote with him.

The motion was farther supported by the mover, and opposed by Mr. Buel.

Mr. Briggs remarked, that he was opposed to exclusive privileges, whether

to the manufacturers or the clergy. If the latter are exempted, why should

not deacons be exempted too i" They are good men. And why not exempt
the carpenter also, who builds the church, and the printer who prints bibles

and psahn books ? Where should the line be drawn ? He wished to shackle

the legislature, and prevent them from enacting such laws.

Coi.. Young hoped the Convention would not descend to legislate upon eve-

ry little nice point ; it would not do to fix any thing but first principles.

The gentlemen from Delaware and Onondaga (Messrs. Boot and Birdseye)

had expressed great feais that these exemptions would not operate equally.

We cannot have any tax distributed equally. With respect to our school fund,

id it not rhe case in every town, that for this fund, money is collected by taxa-

tion from wealthy individuals who have no children, to educate other men's

children, who otherwise must remain in ignorance ? Still, this is a salutary

provision. If the exemption of clerg-ymc;: is productive of public good, by im-

proving the morals, why n Jt sanction it ?

During the war it was thought proper to extend patronage to the manufac-

turers of certain articles, for which we had before thought proper to send our

jncnoy to Europe. He considered this right and politic. He could not unite

in opinion witli those gemlemen who had spoken of these manufacturing esta-

blishments as being the seats of vice and corruption ; for in many of these es-

tablishments much attention had been paid to improving the morals by the aid

of Sunda}' schools, &c. and many children had been learnt to read and write,

who otherwise must have remained in ignoi'ance and poverty, without such op-

portunity.

To pr(;tend to shackle the legislature by constitutional embarrassments was

nugatory and unavailing. If we prohibit tlie legislature from exemptiiig them

fi'oin taxation, they will legislate to give them money which will be equivalent.

Our endeavouring to hedge in the legislature, will not answer the purpose ; they

will get round it some way. He hoped they should not striketjut the words.

]Mr. Biuggs said, if they could not infuse any thing into the constitution

T/hich would compel the legislature to make taxation equal, he would by all

means avoid doing that vvliich would encourage them to render it unequal.—

-

] ie was of the opinion that something miglit be with propriety done to equalize.

Ttie g-entlem-.in from Saratoga had tried to get off, by rcft-rring to the int-

qualify with vvhicii the scliool-tax was levied ; but this was a subject in which

the dearest interests of the community were embarked : education was the very

soul of all our republican institutions ; and lie hoped that patronage might be

extended foi- the promotion of education, till t!ie imblic mind was raised from its

present dejected ';^Lualiou. The question vras tukoa on ^.trikinj out. Lost.
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Gen. Root said, that wlicn lie Lcard tlie drum beat this morning', tbc Alhany

regiment and a battalion of riilemen were then forming near the capitol for re-

view
: It reminded him of his motion yesterday ; lie therefore moved to inset t

after the word " taxation," in the 9th line, the I'oilowing- words, " or bcii)',;

armed and equippe<l according- to law, shall have performed within t'.iat ycai-

military diitv in the militia of this state.'"

Gkn. J. H. Van Rensselaf.r said, if the gentleman from Delaware would

consent to wait a moment, he would offer an amendment which he then held in.

his hand.'

Gen. Root. What is it ?

Gen. Van Rensselaer. As follows: after the word " assessed," insert the

words, '' upon real or personal estate to an amount not less than dol-

lars."

Mr. Root. Ob ! I can't wait for that—it will certainly be rejected.

Mr. Root, in support of his motion, remarked, that young- men coming of

age after the assessment came out, and before October, would not be provided

for by the other provisions of the report, until they were more than twenty-two

years of age.

There was another exception with respect to those who ought to vote—such

as emigrated from New-England or elsewhere. They must remain three years,

unless they have been rut upon the assessment roll, even though they had per-

formed militia duty, which was in itself a very heavy tax upon a poor inan.

Mr. Hharpe said, he had voted for the militia qualification on a former occa-

sion, and he should do so again. Without this qualification the operation of tho

system would be unequal, there were very many worthy citizens in the city of

New-York, who would not come within any of the other qualifications.

The militia of that city, he said, were not of the degraded character, that

some gentlemen seemed to suppose; a very great proportion of them were

young men of great respectability ; merchants' clerks, and mechanics—tliey

'were not taxed—and in that city they had no highway tax. And they would all

therefore be excluded from voting, if this amendment did not prevail.

CoL. Young was not alarmed by any fear of permitting those to vote who
performed military duty : but he thought the instances would not be more

than one hundred annually in the state who would not come within the other

provisions contemplated by the report.

Mr. Fairme wished that the order of the question might be reversed. IIo

was opposed to the principle of allowing the performance of highway labour as

a qualification to vote ; but if that should be so decided, he should be prepared

to extend that privilege to the militia.

Mr. Rahcliff was opposed to the motion, and hoped that the military and

highway qupliflcations would both be expunged.

Gen. Root was of the opinion that the honourable chairman of the select com-
mittee, (Mr. Young) could not have made much calculation, when he said that

not more than a hundred or two would be affected by this provision. From an
estimate which he hadmadc, knowing the number of voters in the state would

be from two to three hundred thousand, he tbund that there would annually

come of age about four thousand, and within the first six months after the tax

list was made out, about two thousand, who would, without tliis provision, bo
excluded from a participation in the right of suffrage, because they had not

paid taxes. By my proposition, should it be adopted, they will, in considera-

tion of having done military service from the age of eighteen to twenty-one, be
entitled to come forward at the polls of your election. These too are young mea
who have not become so proud and haughty as to disdain going out to the parade

;

they can associate with their fellow young men, and feel a pride and dignity in

the high station of militiamen. Exertions are now making to deprive two thou-

sand young men in this way from this inestimable privilege, as well as great

numbers of the sons of emigrants. But, says the gentleman from Saratoga, the

number of emigrants to this state now is very small; they all pass through our

state to others in the west. I know they do not emigrate to Saratoga ; but there

are vast numbers who emigrate to the western states, and return to settle in
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the weslera borders of our state, and some who stop in the county where I re-

side.

The number to be affected by this provision cannot be correctly ascertained,

bat it is without doubt very considerable. As to the number in New-York, I

will leave it for those who represent that city to determine—And in this city,

how many young men are there on this day marching- under the banner of their

country, w'lio will be for years deprived of the right of suffrage, but for the

amendment which I now offer ! Who are these young men who ai'c serving ia

X'our mihtia ? They are young men whose patriotic bosoms burn with a love

country ; and will they vote from the dictation of the petty lordiings of the day T

JVo ; they will vote for the good of their country, which they are now preparing

lodefend—they will not vote for peace party men, but for men that are willing

to bare their breasts to the arms of the enemy. These are tl)e young men
that 1 want to bring to the polls of our election—Young men that will vote for

the man that will lead them in tlic hour of danger to the field of battle. Yes,

men that, when a restless mob shall excite commotion, will willingly be led for-

ward to suppress the insurrection—friends of order and of law, but not of aristo-

cracy. Not one out of ten of these j'oung militiamen would vote for a haughty,

proud, and domineering aristocrat ;—they will vote for republicans.

Mr. BRiGGSsaid he hoped the Convention would do right.

Mr. Wheeler remarked ilmt he had heard a sombre picture of the depravi-

ty of our cities, and he was now happulo learn that their moral condition was
improving. Being satisfied that the alarms excited the other day respecting

that diseased population wore unfounded, he should vote for the amendment.

The qiiestiou was tliefi taken by ayes and noes, and decided in the affirma-

tive, as follows :

AY'ES—Messrs. Barlow, Beckwith, Birdseye, Brinkerhoff, Bnel, Burroughs,

Carpenter, Carver, D. Claik, 11. Clarke, Clyde, Collins, Day, Dodge, Dubois,

Eastwood, Fenton, Ferris, Frost, Hallock, Hogcboom, Howe. Humphrey.

Hunt, Hunting, Hurd, Letrerts, A. Livingston, M'Call, Moore, Nelson, Park,

Pike, President, Price, Pnmpelly, Radciiif, Ilichards, Boot, Boss, Kussell, Sage,

N. Sanfoi-d, R. Sandford, Schenck, Seaman, Seeley, Sharpe, Sheldon, I. Smith,

Starkweather, Steele, D. Southerland, Swift, Tallmadge, Taylor, Townsend,

Tripp, Tuttle, Van Burcn, Van Fleet, Ward, E. Webster, Wendovcr, Whee-
Jer, Young—67.

NOES—Messrs. Bacon, Bowman, Briggs, Child, Duer, Dyckman, Edwards,

Fairlie, Fish, Hees, Huntington, Jay, Jones, Kent, King, Lansing. Lawrence,

Munroj Paulding, Piatt, Bhinelande'r, Rose, R. Smith, Spencer, Stagg, Sylves-

ter, Van Horoe, Van Ness, J. R. Van Rensselaer, Van Vechten, \Vheaton, E.

Williams, Woods, Woodward—34.

Gen. J. V- Van Rf,nsselai;r then introduced his amendment, as stated

above, and supported the same at length.

The object he said, of the proposed amendment, is to require that t!io elec-

tors should possess some small portion of property, which is to be subject to

contribution for the support of government, and to exclude from a participa-

tion in its administration that portion of citizens of this community, who

feel no interest in its welfare, and who do not afford it any aid. There is in

«vo!y community, a portion of idle, profligate, and abandoned men ; and it is

«nju"st>and irapofitic, that this description ofpeople should have it in their pow-

er to control the government and the property of the industrious, the virtuous,

and moral part of the community. The object of all good governmcnts,is tlie pro-

lection of life, liberty, and property. The two first, are always safe, under a

government of laws, because no laws can be passed which shall operate partial-

ly as to them. All will be protected or injured alike by any general provision ;

but the introduction of universal suffrage, would operate unequally as it regards

the latter object, because it would afford to him who possesses no property, who

has none to bo alfected by any law which may be enacted, as mucii political

power as the freeholder or farmer who contributes from ten to fifty dollars

per year towards its support. The farmers and mechanics who owe

portions of propcrtr procured by the practice of all the raorjl vjrtueS; are uni-
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fonnly and constantly bounJ to afford support and protection, in peace and iii

war, to your g-overmnent—in times of peace by contributions in money, and iu

war by their personal services also ; while the first description of persons never

atibrd cither. Whenever their situation can be improved, they emigrate to

some other state, or evade the operation of your laws : as mere mercenaries

they sometimes enter your armies and fight your battles, but seldom, if ever,

from any higher motive tiian tiie mere pecuniary consideration they receive

—

While tlie farmer, whose property is always visible, always boulid to contribute

according to the value, to the support of government, is fastened to the sod al-

most as much as the oak, whose roots have penetrated it—and in the propor-

tion as the measures ofyour administration are bad and injurious, the more is

his difficulty of escaping their effects increased. The effect and operation of

this widely extended suffrage,would be but partially felt, were the whole popu-

lation of the state composed of farmers and ordinary mechanics, as the influ-

ence of the parent would be exercised over the son, and all would feel an im-

mediate interest in the prosperity, and welfare of their country. But tl^ie casd

of this state is wisely different from this. Already have we in the city ofNew-
York, about one tenth of the whole population of the state. And the argu-

ment tliat because thisrelative proportion has been maintained for the last thir-

ty years, it will be continued through all time, is altogetiier fallacious and er-

roneous. At that period, the foot of the white man had scarcely trodden the^

soil more than thirty or forty miles west of the Hudson, except on the banks of

the Mohawk, and in a very ^ew small settlements in its vicinity. The western

parts of this state, vast in extent, and fertile almost without a parallel, has

within that period been settled by emigrants from New-England, from othei-

sections of the union, and from Europe; and that portion of the state, then a^

wilderness, now contains one half of its present population. That district of

country is already so much peopled, that its relative progressive increase must

necessarily diminish, while that of the cities, towns, and villages, must as cer-

tainly increase. xVnd, it is not indulging too much in prophecy to state with

confidence, that these within half a century, will contain a full moiety of our

ivliole population. The growth of a commercial city must always depend be-

yond its foreign commerce, upon the country with which it is connected in the

purchase of its products and the sale of foreign commodities. New-York now
enjoys a greater portion of the foreign commerce of the United States, than any

other city ofthe union. Its coastwise commerce is constantly increasing. It

is emphatically the ware-house of the union. Formerly its internal commerce

was confined to portions of the adjoining states, and that part of our own which

borders on the Hudson. Already, by means of the nortliern canal is that com-

merce extended lo the whole of" Vermont, and a portion of the Canadas ; and

whenever a water communication sliall be opened between Lake Champlaiu

and the St. Lawrence, all the business of Quebec will be transferred to Ne>y-

York,except only the direct intercourse between the former and tUe West India

Islands.

But, great as is, and will be the accession of business and of wealth, from

these sources, they dwindle into perfect insignificance, and are scarcely worth

noticing, when compared with the effects which will be produced by a comple-

tion of tlie western canal. There a direct communication Avill be opened with

Ohio, part of Kentucky, Illinois, Indiana, Michigan, Missouri, and all the up-

per paVt of the province of Upper Canada, and her increase will be proportion-^

cd, not the population of this state alone, but in a great degree to the whole of

that territory, whicli, in all probability, and in the course of human events, will

in little more than half a century, contain from 12 to 15,000,000 of souls.

The population of the city of New-York, compared with the old settled parts!

of the state, has, within the last seven years, been in the proportion of seven to^

four, or nearly two to one ; and the effect of allowing every male citizen of

twenty-one years of age to vote, by the introduction of universal suffrage, will

be to increase her relative political importance in the ratio of about six to one.

In the year U!14, the whole freehold population of the southern district of this

state, comprising the counties ofSuffolk, Queens, Kings, Richmond, New-York,

Westchester, Putnam, and Rockland, amounted to 16.936, of which l^jSi

46
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were in the country counties ; and 3141 in the city ofNew-York, being in favow
of the country as four to one. The whole free male adult population, amount-
ed to 46,342, of which 27,542 were in the country, and about 18,000 in the

city—and the total population was 236,557—141,038 in the country, and 95,519

in the city ; leaving a balance in favour of the country of 45,519. In 1820,

the total population of the same district was 296,177. The country 162,471,

and New-York 123,706—difference 38,765. The whole male population over

twenty-one yea: •, about 38,782—of which about 31,782 are in the country,

and about 27,000 in the city—while the country part of that district has irl-

creased in the ratio of about one to seven. New-York has increased as one
to four, and were the enquiry carried to every portion of the old settled part of

the state, the same result would appear ; and hence the manifest injustice of

establishing any rule wliich will produce so material and so manifest a dis-

proportioned increase of political power.

Permit me to ask, sir, whether the fear that with the provisions contained in

the article under consideration, in times of strong party excitement, men may be
found who will extend the right of suffrage to this vast mass of combustible mat-
ter in the city ofNew-York, is altogether chimerical ? We have heard a gen-
tleman holding a Ijigh and dignified station in this country, openly on the floor

of this assembly, avow, that during the seventeen years he was a member of the

council of revision, and governor, (alluding to the president of Convention) he
was actuated by party motives and considerations in the discharge of his official

duties, and can we then doubt that men of less consideration, and in more hum-
ble walks of life, will be influenced by like motives and considerations ? [Here
the President interrupted Mr. V. R. and denied having said that he ever in the

discharge of liis oflicial duties, was governed or influenced by party motives, or

considerations—but that as he was subject to the frailties and infirmities of hu-

man nature, he might unconsciously have been under their influence.] Mr.
V. Rensselaer said, that if the President had heard him out, he would have dis-

covered that he did not intend to impute to him corrupt motives.

His argument would be strengthened by admitting, that, acting under the

influence of these considerations, he still felt himself honest—rstill retained the

approbation of his own conscience. Cases had frequently occurred when honest

men, in the discharge of their public duties, considered themselves bound to

subserve the party views of the day, as the means necessary for the protection

and promotion of the best interests of their country ; and he would only mention
one case, which had been referred to in debate. He alluded to the late war,

when the dominancj' of the republican party was, by that gentleman, deemed
essential to the salvation of his country ; and he would, therefore, of course, do
every tiling in his power to preserve tlie ascendancy of that part)% The time

may, therefore, and probably will arrive, Avhcn party assessors will place on the

tax lists that population which possesses neither property, independence, virtue,

nor political integrity, merelj' to subserve the views of party ; that kind of

population, thus formed and condensed, always has been, and ever will be,

under the control and the influence of the artful, the cunning, the aspiring,

and ambitious demagogue.
The experience of all countries has proved, that as cities grow in numbers,

and in wealth, and luxury, as population beconies dense, and the difficulty of

procuring the means of subsistence, increases, does the proportion of the poor,the

wretched, and tlie vicious, compared witli their opposites, also increase ; and it

would be unwise in us to calculate on a different course of things here. It is

certain, that while the city of New-York contains in a certain portion of her

citizens as much virtue and more wealth, more talent, more refinement, and li-

terary acquirements, tlian any other part of the state ofequal numbers ; she al-

so contains a greater portion of ignorance, wretcliedness, misery, and vice. All

great cities are places of refuge for the idle and vicious. They are there more
effectually screened from detection in their favourite pursuits than elsewhere.

This state is destined by nature to be great in her commercial and manufactur-

ing interests. As the latter increase, so also will increase the number of those

dependant on their employers.

It has been observed, that property will always retain its influence, and that
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the wealth of the manufacturer will be as much a subject of solicitude, and of

protection, as that of the farmer. It is this influence of property which I dread,

as the source of great evil to the state. The distribution of property in small
portions among- the citizens generally, and the uniform and equal influence of
property thus distributed, is the very basis upon which our republican institu-

tions rest. Its possessors are moral in their habits, moderate in tlieir desires,

free from personal ambition, and a desire of political elevation. In humble
and persevering industry, they endeavour to provide for the support of their

families and government, and~We alike incapable and unfitted for political in-

trigue or combinations. Suppose a manufactory established, with a capital of
^100,000,—it is probably fair to presume, that each ^1000 will give employ to

one man, each of whom constantly and uniformly dependant for his subsistence

on the owner of the establishment, soon looses all independence of mind, and
yields himself to the views, the wishes, and desires of the individual from whom
he receives his bread. This property then becomes in reality the representa-

tive of one hundred and one votes, and then suppose twenty farmers in the vi-

cinity, each worth in real and personal property ^5000, and that each has one
man constantly and habitually dependant on him, and suppose, further, that
they all entertain the same views hostile to the manufacturer—they posses*
only two-fifths of the political power and influence of the manufacturer, and
thus it will appear, that it will require a combination of fifty such farmers, to

meet and paralize his views and efforts. Sir, no government, embracing con-
siderable extent of territory, with a numerous and dense population, ever en-
joyed the blessings of government with universal suffi-age. The property of the
rich has always been, and always will be, an object of desire on the part of the
poor, and whenever they possess the power they will gratify their desires by its

distribution. We have been told, that the governments of France and Great
Britain, containing vastly greater portions of the idle, the vicious, and the pro-
fligate, than ours, are able to protect property, to suppress insurrections, and
keep the mob in awe ; and hence it is inferred,^ that those governments might
safely intrust the whole people with political power. But the proper inference
is precisely the reverse. Were either of those governments to extend the
right of suffrage to all her subjects and make it universal, rely upon it, a very
short period of time would only elapse, before they would be possessed of the
sword and the purse of the nation, aud their power would be used for the de-
struction, not the preservation, of those rights deemed essential to public and
private prosperity, aiKl happiness. A gentleman from Dutchess, (Rlr, Living-
ston) has informed you that at the commencement of the French revolution,

two-thirdsof the property of that nation was in the possession of the nobility and
clergy,—that that revolution, by procuring the confiscation of all that proper-
ty, and its distribution among those who previously had none, was one of the
most fortunate events—one of the greatest political blessings which ever visit-

ed any nation. That revolution was produced by violent commotion and
blood—by an hostile array of power against law and government. Can any
man doubt, that if that mob, which violated all law, and the dictates of huma-
iiit3'—which bathed their hands in pure, in virtuous, and innocent blood for
the attainment of their object—would not under the form of law— if they had
possessed the reins of government, have produced the same result. And can
any one, at all experienced in the knowledge of man, believe, that the same
causes will not produce the same eifects here, as in Europe. Man has been, and
probably always will be, subject to the same passions and feelings ; and, under
like circumstances, the future will strongly resemble the past. And it is, there-
fore,the province ofprudence and of wisdom, by some slight property qualification,

for electors, to exclude those from a participation in the political power of this

government, who have nothing to lose by the enactment of bad laws, and who
may feel perhaps too strong a desire to violate private rights for the gratifica-

tion of their cupidity.

Mk. Briggs. We have come to universal suffrage, sir, and I want we should
fix it in the face of the instrument, sir. Gentlemen wish to get away from it,

they endeavour to evade it, sir. This distinction will help to weaken the
"breach. When we get to hare such a population, as the gentlemea hare dc-
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scribed, our constitution will be good for nothing', sir. We must carry the

strong" arm of tlie law totlie cradle, sir, and let the rising generation know thai,

we have established the principle of universal suffrage, sir, that they may
prepare themselves accordingly, and qualify themselves to live under it, sir.

Mr. F.^thlie was not in favour of universal suffrage, but he tliought the com-
mittee had gone so far, that it was hai'dly worth while to attempt to save the

remnant. He had been greatly edified by the excellent discourse of the gen-

tleman from Columbia (Mr. Van Rensselaer) althoug-h he fea,red the gentle-

man had mistaken the brief he intended to use, as his observations appeared to

apply to a question that had been fully settled several days ago.

The city of New-York he thought was 7iot quite so bad as the gcntl-eman re-

presented. As it was larger than other places, so it contained more vice, in

the same proportion. In like manner, it was probable that the city of Hudson
contained more vice than the village of Kinderhook.

Gen. Root wished to know the views of the mover ia relation to filling the

blank.

Gen. V^n Rensselaer proposed to fill it with the sum of fifty dollars.

CoL. Young opposed the motion. He observed that when our present con-

stitution was formed, the mass of real estate in this state was much more une-

qually divided than at present. These subdivisions continue to. increase. Was
it expedient, then, to admit the man to vote Avho possesses ^50 worth of pro-

perty, and to refuse the man who has only g49 ? He thought that property

Avas not a correct standard for the limitation of tiie right of suffi'age.

After further observations on the subject, by Messrs. Van Buren, Fairlic,

J. R. Van Rensselaer, Sharpe, and Starkweather, the question was put and

lost.

Mr. Birdseyf. then moved to amend the first line of the section, by insert-

ing after the word " every," the word " free." Lost.

Mr. Briogs moved to amend in tlie same place, by inserting the word
" white." He said that it had been substantially decided by the Convention,

that property was not the. standard of qualification for a vote. Of course it

ought not to be so, with respect to the blacks, any more than the whites. He.

was therefore opposed to the proviso, and wished to insert this provision in its

stead.

Coi.. Young was in favour of the motion.

Chancellor Kent was opposed to the motion of the gentleman from Scho-

harie, and in favour of the proviso reported by the committee. He had already

expressed his sentiments ou this subject, and he should not trouble the commit-

tee with a repetition of them. It was true, that the blacks were in some re-

spects a degraded portion of the community, but he was unwilling to see them

disfranchised, and the door eternally barred against them. The proviso would

not cut them otf from all ho[)e, anil might in some degree alleviate the wrongs

we had done them. It would liavc a tendency to make them industrious and

frug-al, with the prospect of participating in the right of suffrage.

Mr. Van Buren was in favour of the plan proposed by the select committee,

and opposed to the amendment.
Mr. Sharpe remarked that the report of the select committee proposed to

make the blacks a privileged order, inasmuch as they were not liable to pay

taxes, in certain cases, and were exempted from the performance of jury and

military service. It was, therefore, but fair that some privileges should be

witliheld as an equivalent for these exemptions.

Mr. Briggs wished to make the constitution consistent in all its parts. The
Llack man was a degraded member of society, and would, therefore, be always

ready to sell his vote ; nor would real estate make him a better man. The
whites can never take them to tiieir bosoms.

Gen. Tallmaock was opposed to the motion. He was prepared to vote

for the proviso which the committee had reported, because he considered it as

a compromise of conflicting opinions. He also thought it held out inducements

;.o that unfortunate class of our population to become industrious and valuable

members of the community.
Ma. Jay said, this subject had already been fully discussed, and once dis-
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J)0.3ci} of by the Convention ; and he had hoped tliat it would not again he made
:.\ question for debate. It was not his intention to revive the discussion of it

;

and he rose merely to make some Te\^\y to the remarks which had fallen from
the gentleman from Schoharie, (Mr. Briggs.) He could wish that gentleman
liad assigned some reasons why persons of colour might not be as intelligent and
virtuous as white persons. Had nature interposed any barriers to prevent
them from the acquisition of knowledge, or the pursuit of virtue ? It was true

they were now in some measure a degraded race ; but how came they so ?

Was it not by our fault, and the fault of our fathers? And because they had
been degraded, the gentleman from Schoharie was for visiting the sins of the

fathers upon the children, and for condemning them to eternal degradation.

He could not but think there were too many unfounded prejudices ; too much
pride of democracy on this subject. However we may scorn, and insult, and
trample upon tins unfortunate race now, the day was fast approaching when we
must lie dowa with them in that narrow bed appointed for all the living. Then,
if not before, the pride of distinction would cease. There the prisoners rest to-

gether; they hear not the voice of the oppressor. The small and the great are

there ; and the servant is free from his master. In commingled and undistin-

guished dust we must all repose, and rise together at the last daj'. God has

c/eati-'d us all equal ; and why should we establish distinctions ? We are all

{he offspring of one common Father, and redeemed by one common Saviour

—

the gates of paradise are open alike to the bond and the free. He hoped the

committee would never consent to incorporate into the constitution a provision

which contravened the spirit of our institutions, and which was so repulsive to

the dictates of justice and immanity.
Mr. Buel said it was not correct, as had been suggested on a former day

by the honourable gentleman from Saratoga, (Mr. Young,) that no provision

for the exclusion of tlie blacks had been made by the framers of our constitu-

tion, because they were then so few and inconsiderable as to have been over-

looked by tkem. It would be found that as long ago as 1730, a special law of

this state was enacted to prevent the concealing of slaves. Statutes had been
made on the same subject down to the time of the revolution, which evinced
that the people of this state were not ignorant of the tendency or extent of the

effect and progress of emancipation. In the period of the revolutionary war,

a statute had been passed for the encouragement of enlisting blacks into the

.service, which provided that at the expiration of three years the slave should

be entitled to his freedom, and the master to the military bounty.

He had previously suggested the difficulty of discrimination which would
nrise from such a provision. Philosophers had distinguished the human race

by five colours, the white, black, brown, olive, and red. By the amendment,
four of the races would be excluded. In the ^V'est Indies a man became white

according' to laic, when onlv one sixteenth part of African blood ran in his

veins. These questions might lead to unpleasant elucidations of family histo-

ry, and ought to be avoided.

Col. Young replied to the observations of Mr. Buel, and admitted that the

theory of philosophers might be correct ; but he contended that in forming a
constitution, reference was to be had, not to speculation, but to the common
sense of mankind. That would sufficiently direct, who were to be admitted,

and who were to be excluded, by such a general provision.

Mr. Briggs made three unsuccessful efforts to take the floor.

Messrs. Ross and R. Clarke addressed the committee on the subject, when
Mr. Briggs replied to the objections that had been raised by the honoura-

ble gentleman from AVestchester, (Mr. Jay.) That gentleman had remarked
that we must all ultimately lie down in the same bed together. But he would
ask that honourable gentleman whether he would consent to lie down, in life,

in the same feather bed with a negro ? But it was said that the right of suffrage

would elevate them. He would ask whether it would elevate a monkey or a
baboon to allow them to vote ? No, it Avould be to sport, and trifle, and insult

them, to say they might be candidates for tlie office of president of the United
States. But gentlemen whose opinions he respected, had advised hiin to with-
draw his motion, and therefore he withdrew it.
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The question was then taken on the first part of the section, as amended, in

the following- words

:

"Every male citizen of the ai^e of twenty-one years, wlio shall have been one
year an inhabitant of this state preceding the day of the election, and for the last

six months a resident of the town, county, or district where he may offer his vole,

and shall have paid a tax to the state or county witliin the year next preceding tlie

election, assessed upon his real or personal property; or shall be by law exempted
from taxation.'"

A division having been called for, it was decided by ayes and noes, as fol-

lows :

AYES—Messrs. Bacon, Barlow, Beckwith, Birdseye, Bowman, Breese,

Briggs, Brinkerhoff, Buel, Burroughs, Carpenter, Carver, Case, Child, D,
Clark, B. Clarke, Collins, Cramer, Day, Dodge, Dubois, Duer, Dyckman,
Eastwood, Edwards, Fairlie, Fenton, Ferris, Fish, Frost, Hallock, Hees, Hoge-
boom, Howe, Humphrey, Hunt, Hunter, Hunting, Huntington, Hurd, Jay,

Jones, Kent, King, Lansing, Lawrence, Lefferts, A.Livingston, M'Call, Moore,
Munro, Nelson, Park, Paulding, Pike, Porter, President, Price, Pumpelly, Rad-
cliff, Rhiuelander, Richards, Rose, Rosebrugh, Ross, Russell, Sage, N. Sanford,

R. Sandford, Sciienck, Seaman, Seeley, Sharpe, Sheldon, L Smith, R. Smith,

Spencer, Stagg, Starkweather, Steele, D. Southerland, Swift, Sylvester, Tall-

madge, Taylor, Townsend, Tripp, Tuttle, Van Buren, Van Fleet, Van Home,
Van Ness, Van Vechten, Ward, E. Webster, Wendover, Wheaton, Wheeler,
E. Williams, Woods, Young—114.

NOES—Messrs. Piatt, J. R. Van Rensselaer—2.

The next division of the section relative to the qualification by military ser-

vice, having been already decided by ayes and noes, was passed over ; and the
question in order, was on the part of the section expressed in the words fol-

lowing :

" And also, every male citizen of tlie age of twenty one years, who shall have
been, for three jears next preceding such election, an inhabitant of tli is state ; and
for the last year a resident in the towi>, county, or district, where lie may offer his

vote ; and Shall have been, within the last year, assessed to labour upon the pub-
lic higluvays, and shall have performed the labour, or paid an equivalent therefor,

according to law, shall be entitled to vote in the town or ward where he actually

resides and not elsewhere, for all officers that now are, or hereafter maybe, elec»

tive by the people.*'

Mr. Bacon said that he was opposed, as he had alone been in the select com-
mittee, to the qualification now proposed, on general principles, and as he had
also been to tliat founded on militia service. The latter had, however just

been adopted by a large majority ; and after admitting all who could be admit-

ted under that qualification, as it would undoubtedly be executed in practice,

he could see little else left that was worth a serious struggle for, since the pre-

sent proposition would only admit a (ew more who were over the age of forty-

five, and consequently not enrolled in the militia ; and they would probably be
as good voters, as those who were under that age. We had, also, by adopting

the militia qualification, given to the city of New-York an additional disposable

t'orce of many hundred electoral votes, and it might be well to over balance

this weight, by this highway qualification, which will not add any thing to the

.'ity list, while it may give us some small addition in those parts of the country

where the militia qualification may be strictly executed. While the latter,

therefore, is retained, we sliould vote for the former as connected with it,—re-

serring, however, his vote against the whole, when that question shall be taken.

I\Iu. Van Buken said, that as the vote he should now give on what was called

(he highway qualification, would be different from what it had been on a for-

iner occasion, he felt it a duty to make a brief explanation of the motives which

governed iiim. The qualifications reported by the first committee, were ot

:bi-ce kiiuN, viz : the uBvinerit of a money tax—the performance of military
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duty, and working on the highway. The two former had met with liis decided
approbation ; to the latter he wished to add the additional qualification, that

the elector should, if he paid no tax, performed no militia duty, but offered

his vote on the sole ground that he had laboured on the highways, also be a
house-holder ; and that was the only point in which he had dissented from the
report of tlie committee. To effect this object, he supported a motion made by
a gentleman from Dutchess, to strike out the highway qualification, with a view
ofadding " house-holder.'''' That motion, after full discussion,jhad prevailed by a
majority of twenty. But what was the consequence ? The very next day,
the same gentlemen who thought the highway tax too liberal a qualification,

voted that every person of twenty-one years of age, having a certain term of
residence, and excluding actual paupers, should be permitted to vote for any
officer in the government, from the higliest to the lowest—Far outvieing, in

in this particular, the other states in the union, and verging from the extreme
of restricted, to that of universal suffrage. The Convention, sensible of the

very great stride which had been taken by the last vote, the next mornmg re-

ferred the whole matter to a select committee of thirteen, whose report was
now under consideration. That committee, though composed of gentlemen, a
large majority of whom had voted for the proposition for universal suffrage,

had now recommended a middle course, viz—the payment of a money tax, or
labour on the highway, excluding militia service, wliich had, however, been
very properly reinstated. The question then recurred ; shall an attempt be
again made to add that of house-holder, to the highway qualification, and run
the hazard of the re-introduction of the proposition of the gentleman from
Washington, abandoning all qualifications, and throwing open the ballot boxes
to every body—demolishing at one blow, the distinctive character of an elec-

tor, the proudest and most invaluable attribute of freemen ?

Mr. Van Buren said, he had, on the motion of the gentleman from Colum-
bia, this day hinted at the numerous objections which he had to the proposition^

which the other day passed the Convention, in regard to the right of suffrage

:

objections which he intended to make, had the committee reported in favourof
that vote ; and by which, when fully urged, he knew that he would be able to

convince every member of this committee of the dangerous and alarming ten-
dency of that precipitate and unexpected prostration of all qualifications. At
this moment, he would only say, that among the many evils which would flow
from a wholly unrestricted suffrage, the following would be the most injurious,

viz :

—

First. It would give to the city ofNew-York about twenty-five thousand votes

;

whilst, under the liberal extension of the right on the choice of delegates tp

this convention, she had but about thirteen or fourteen thousand. That the
character of the increased number of votes would be such as would render their

elections rather a curse than a blessing : which would drive from the polls all

sober minded people ; and such, he was happy to find, was the united opinion,

or nearly so, of the delegation from that city.

Secondly. It Avould not only be injurious to them, but that injury would work
an equally great one to the western and northern parts of the state. It was the
present consolation of our hardy sons of the west, that, for their toils and their

sufferings in reducing the wilderness to cultivation, they were cheered by the

conviction, not only that they would be secure in the enjoyment of their dear
bought improvements, inconsequence of their representation in the legislature,

but that any increase of that represention^ gave them a still greater influence

there. That as far as it respected this state, their march, and the march of
empire kept pace. This arose from the circumstance of the representation in

the state being founded on the number of electors ; and because almost every
man in a new country was an elector, under the existing and contemplated
qualifications : whilst in the old counties, and especially in cities, there were
great numbers who would not be embraced by them. So great was this effect,

that the city of New-York alone would, under the vote of the other day, have
become entitled to additional voters, over those who voted at the election of
delegates, equal, or nearly so, to the whole number of votes of Ontario or Ge-
nesee. The direct consequence of which would be. that the additional repre»
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sentation of fourteen members, which arc next year to be dislributed ainori/'

the counties, would, instead of g-oing principally to the west, be surrendered

to the worst population of the old counties and cities.

And thirdly, The door would have been entirely closed against retreat,

whatever might be our after conviction, founded on experience, as to the evil

tendency of this extended suffrage.

The just equilibrium between the rights of those who have, and those who
have no interest in the government, could, when once thus surrendered, never,

be regained, except by the sword. But, according to the present report, if

experience should point out dangers, from the very extensive qualifications we
were about to establish, the legislature might relieve against the evil, by curtail-

ing the objects of taxation. By the establisiiment of turnpikes, the making of

canals, and the general improvements of the country, tlie highway tax would

naturally be lessened, and might, if the legislature thought proper, be hereaf-

ter confined to property, instead of imposing it, as they now do, on adult male

citizens. For one hundred years at least, this would afford a sufficient protec-

tion against the evils which were apprehended. lie would, therefore, not-

withstanding his desire to have the qualification of house-holder added to the

electors of the third description remained unchanged, accept the report of the

committee as it was, with the addition of the military qualification, which he

thought ought to be adopted, for the sake of pi-inciple, if for no other reason.

He thought the committee, constituted as they were, had done themselves

great credit by their concession to the opinion of those from whom they differ-

ed, and lie, for one, returned them his sincere thanks. Under all circumstances,

liC would be well satisfied with the right of suffrage, as it will now be establish-

ed, and would give it his zealous support, as well in his capacity of delegate,

as that of citizen.

Mr. Radcliff. He had voted on a former occasion, for striking out the

highway tax. He had afterwards voted for the proposition of the gentleman

from Washington. Ho had done so, because by tlie previous qualifications they

had gone so far, that he supposed it best, to save all dispute about who were

entitled to vote, to adopt a rule about which there could be no dispute. The
select committee had now reported, to add to the proposition of the gentleman

from AVashington, the assessment of highway tax ; this would operate very une-

qually. In the city ofNew-York, they had no such tax, and none would be admit-

ted to vote, under this last clause, who were not embraced in the former. He
would therefore move to strike out the words " and shall have been, within the

last year, assessed to labour upon the public highways, and shall have per-

formed the labour, or paid an equivalent therefor, according to law."

The motion of Mr. Radcliff was supported by the mover, and INIr. Sharpe,

and opposed by Messrs. Spencer, Young, and Burroughs, when the questiori

was taken by ayes and noes, and decided in the negative as follows :

NOES—Messrs. Beckwith, Birdscye, Bowman, Breese, Brinkerhoff, Brooks,

Buel, Burroughs, Carpenter, Carver,"Case, Child, D. Clark, R. Clarke, Clyde,

Collins, Cramer, Day, Dodge, Dubois, Duer, Eastwood, Edwards, Fenton, Fer-

ris, Fish, Frost, Hallock, Hees, Hogeboom, Howe, Humphrey, Hunt, Hunt-

ing, Huntington, Hurd, Jay, Jones, Kent, Lansing, Letferts, A. Livingston,

M'Call, Moore, Munro, Nelson, Park, Paulding, Pike, Pitcher, Porter, Piatt,

President, Price, Pumpclly, Rhinelander, Richards, Root, Rosebrugh, Ross,

Russell, Sage, R. Sandford, Schenck, Seeley, Sharpe, Sheldon, R. Smith, Spen-

cer, Stagg, Starkweather, Steele, Swift, Tallmadge, Taylor, Townsend, Tuttle,

Van Buren, Van Fleet, Van Ness, Ward, E. Webster, Wendovcr, Wheaton,

Wheeler, E. Williams, Woodward, Young—80.

AYES—Messrs. Bacon, Barlow, Briggs, Dyckman, Fairlie, King, Law-

rence, Radcliff, N. Sanford, Seaman, I. Smith, S. Van Rensselaer, Van Vech-

ten. Woods—14.

Mr. Buel then moved to amend by striking out all that part of the section

vnder consideration which is included between the words " and also," in the

ninth line, and the words " according to law," in the thirteenth line, inclusive.

The ayes and noes having been required thereon, the question Avas taken,

and decided in Ihe negative, as fullows

:
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NOES—Messrs. Bacon, Barlow, Beckwith, Brig-g-s, BiinkerhoiT, Brooks,
Burroug-hs, Carpenter, Carver, Case, Chikl, D. Clark, R. Clarke, Clyde, Col-
Jins, Day, Dodge, Dubois, Dyckman, Eastwood, FciUon, Ferris, Fish, Frost,
llallock, Hees, Howe, Humphrey, Hunt, Hunting-, Huntington, Kurd,
Lansing, Lefferts, A. Livingston, M'Call, Moore, Nelson, Park, Pike, Pitcher,
President, Price, Puinpeily, Radcliif, Richards, Root, Ros brugh, Ross, Rus-
sell, Sage, N. Sandford, R. Sandford, Schenck, Seclev, Sheldon, I. Smith, R.
iimith, Starkweather, Steele, D. Southerland, Swift, Tallmadge, Taylor, Tuwn-
send, Tripp, Tuttle, Van Buren, V*an Flebt, Van NeSs, Ward, E. Webster,
'Wendover, Wheeler, E. Williams, Woodward, Young-—77.

AYES—Messrs. Birdseye, Bowman, Biiel, Duer, Edwards, J^airlie, Jay-,

.Tones, Kent, King, Lawrence, Munro, Paulding, Piatt, Porter, P^hinclandcr,
Seaman, Sharpe, Spencer, Stagg, Yan Home, S. Van Rensselaer, Van Vech-
tcn, Wheaton, Woods—26.

The question was then taken upon the \Thole of that part of the section as

before presented and carried.

The Proviso was next in order.

Gen. Root moved to rise and report. He hoped they would not (it being ^
o'clock) take up the negroes upon an empty stomach.
Mr. E. Williams was opposed to the motion for rising and reporting. He

said that the history of the week woi-ld show that it was inexpedient to rise and
report until questions were settled. Day after day we had heard the same ar-
guments, and the same lang-uage too, repeated verbatum three or four times
over. The repetition of the same words might be very edifying to the speak-
ers, but were tedious and sickening- to the hearers. He hoped thercfot-e tl«it

the committee would not rise.

The motion to rise and report was lost.

Ma. R. Clakki: moved to strike out the words " subject to taxation, or" iii

"ho '23d line of the proviso, lost.

Mu. Batox said tliat he objected to this mode of excluding the black popu-
iation from voting, because, in tlie first place, it w?.s an attempt to doathiuf^
indirectly which we appeared either to be ashamed of doing, or lor some reasoa
cliosenot to do directly, a course which lie thought every way unworthy of us.

Tliis freehold qualification is, as it applies to nearly all the blacks, a practical

exclusion, and if tliis is right, it ought to be done directly. By the adoption
of this too, we involved ourselves in the most obVious inconsistency, declaring
ther-'by, that although property either real or personal, was no correct test of
qnallficatioh in the case of a M'hite man, it was a very good one in that of a
-black one, that although as gentlemen had maintained it conferred neither ta-

lents, integrity, or independence on tiie one, it imparted them all to the other.

If we were determined to exclude them at all, it would be more correct attil

honourable to do it directly. In relation to that general question he would take
this opportunity for the first time, to explain, in a few words, his general views.

He had as little fondness as any one for either legislating or forming systems of
government wholly upon those general sweeping theories of the universal anxl

inaliable rights of man, of which wo have heard so much here,—and whoever
attempted to bottom all his measures upon any general theories, without al-

luding to the practical limitalioUs and exceptions to which they were always
subject, shewed himself a very crude statesman, and a rash and dangerous le-

gislator. One of our first general principles is, that we recognize no distinct

casts or orders of men, having distinct and fixed personal or political rights,—
and nothing but a strong political necessity can autliorise a violation of tliis

principle, could it be made to appear that any such necessity existed in the
present case, he would not hesitate to yield to it. But what are the facts ad-
duced to make out such a case ? The documents before us shew an entire

black population of hardly forty thousand of all ages and sexes, both slaves

and free, scattered through a white population of nearly a million and a half

;

and that so far froim the former gaining upon us, it has for the thirty years past

sensibly diminished when compared with the latter. Whence then (he appre^
hended danger, when an experience of forty years has brought with it noneV
The exclusion from tlic right of sufTrage, ofalicnt;, of females aiid ot!)?r», alluJ'-

47
'
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ed to by a gentleman from Saratoga, all stand on grounds of public safety, Cff

high political inconvenience. The exclusion of the blacks from militia duty
and from juries, is founded on)}' on considerations of feeling and of taste in the
whites, and adopted for the sole convenience of the latter, but it is not on any
such principles, that we can justify withholding from them the first of our gene-
I'al political rights, where its exercise is forbid by no considerations of public

safety, or political necessity.

Mr. Eastwood said he was not in favour of letting iri black vagabonds to

vote, but felt more liberal than the select committee ; he therefore moved to

strike out ^'250 and insert %\00.
The question was thereupon taken on Mr. Eastwood^ motion and lost.

A division having been required upon the proviso reported, the question was
taken thereon and carried in the affirmative as follows :

AYES—Messrs. Barlow, Beckwith, Bowman, Briggs, Brinkerhoff, Bur-
rouglis, Carpenter, Carver, Case, D. Clark, Collins, Dodge, Dubois, Dyck-
man, Edwards, Fairlie, Fenton, Ferris, Frost, Hallock, Howe, Humphrey^
Hunt, Hunting, Ilurd, I^ansing, Lawrence, Letferts, A Livingston, M'Call,
Moore, Nelson, Park, Pike, Porter, President, Price, Pumpelly, RadclifT,

Richards, Ilosebrugh, Ross, Russef, Sage, R. Sanford, Schenck, Seaman, See-
ley,Sharpe, Sheldon, L Smith, R. Smith, Stagg, Starkweather, Steele, D. Southar-
land. Swift, Talmadge, Taylor, Townsend, Tripp, Tuttle, Van Buren, Van
Fleet, Van Home, Ward, E. Webster, Wendover, Wheeler, Woods, Wood-*
Ward Young—72.

NOES—Messrs. Bacon, Birdseye, Brooks, Buel, Child, R. Clarke, Clyde,
Day, Duer, Eastwood, Fish, Hees, Huntington, Jay, Jones, Kent, King, Mun-
ro, Paulding, Pitcher, Piatt, Rhinelander, Root, N. vSanford, Spencer, Van
JN^ess, J. R. Van Rensselaer, S. Van Rensselaer, Wheaton, E. Willians.—31.

The committee then rose and reported progress, and obtained leave to sii

again.

In Convention, on motion of Mr. Buel, ordered, that the report of the com-
mittee ofthe whole as amended, be printed for the use of tiie members of tfie

Convention. Adjourned.

MONDAY, OCTOBER 8, 1821.

The President resumed the chair at 9 o'clock, and the journals of Saturday

were read and approved.

THE ELECTIVE FRANCHISE.
The Convention then again resolved itself into a committee of tlic whole, oti

flie report of the committee of thirteen, on the subject of the elective fran-

chise—Mr. N. Williams in the chair.

Sundry amendments were proposed, which were not acted on, when the ques-

tion recurred on agreeing to the whole report.

Judge Van Ness said, if the question was now to be taken on the

whole of tlie report, he wished to submit some observations in opposition to it,

but if it was to be postponed, he would reserve them until the question should

finally be taken.

CoL. You-N'fi thought we ought to take the final question on the report, but

ft should be left open to amendment, in Convention.

On motion of the President, the committee rose and reported ; and the report

was ordered to lie on the table. t

Gen. Root said, as the report was now open to amendment, he moved to

strike out the third section, relating to a registry of votes.

Mr. R. remarked, that this section had passed in committee of the whole

some days ago ; but he hoped that they had since been convinced of their error,

and satisfied tliemselves, that such a muster-roll of voters would be impractica-

ble, and lead to iniscUiSTOus consequences, by depriving' Ejany legal voters t)f
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the right ef suffrage, in consequence of not having their names properly insert-

ed on the muster list. In the militia, if the roll is not complete, it may be com-

pleted by a non-commissioned officer on the day of training; the overseers of

highways may add to their roll, names that are not contained in tlieir commis-

sion list ; but no additional names can be added to the list of voters, unless

twenty days before the election. It will be necessary, in order to carry this

provision into effect, to have certain officers to take the proof of the qualifica-

tioDS of voters to be enrolled previously to tlie election. This proof is to be

taken in private, by affidavit, at least twenty days before the election. In or-

der that all may hear of this, it will be necessary to put up anotice in at least

three public places—a bar-room, a blacksmith's shop, and a post at the angle of

the roads. Thus men are to be compelled to make two journeys, one to appear

before this dread tribunal, and once at the polls of the election—perhaps in some

instances, ten, twelve, or twenty miles, to get one vote ! It is said, there will

be no difficulty in all this. Perhaps some gentlemen will be so much interested,

as to turn out and bring them to the polls of the election. But will they be

willing to turn out twice—once to get their names entered on this great con-

scription list, and again to appear at the polls? No; they will not come. It

will lead to this result—that a few individuals in the villages and cities, who

have a desire that a few shall rule the many, who have a desire that aristocra-

cy should triumph, will be on the alert : but honest republicans will never take

such pains—modest, unassuming democracy will never be shackled by your con-

scription lists. We are told that this is to be our economical plaia—that one

day instead of three will be sufficient to receive all the votes of a town. I

want to know wliether the object of having our elections three days, was to ac-

commodate the inspectors or the electors ? I am of the opinion, that the ob-

ject was to accommodate electors, who might otherwise have to come ten or

twenty miles ; and by having an election three days, it may be brought into

their neighbourhood. The additional expense of having to appear before this

board of control, will more than equal the expense of the inspectors for the

two days' service at the time of election ; and to fill up this list previously to

the election, will require more than one day, the expense of which will be

more than to balance the expense of a three days' election. I think, there-

fore, we have reason to hope this section will be rejected.

Col. Young opposed the motion. He reviewed and enforced the arguments

that had been previously offered on the subject to the committee, and thought

there could be no danger or impropriety in giving to the legislature the power of

exercising a discretion to prescribe in the mode that the report had suggested.

The inconvenience of registering was very inconsiderable. The tax lists, the

higliway assessments, and the muster rolls of the militia, would furnish the in-

spectors with indubitable documentary evidence of the admissibility of almost

all the voters who were entitled to the privilege.

Mr. Van Vechten was for retaining this section. One great object in the

adoption of such a provision was, to make oaths less frequent;—and now are

we to return to the same old system which we have so lately expressed a desire

to abandon? He hoped not. Admitting this system should be attended with

some little inconvenience, the object for which it is adopted is sufficient to in-

duce us to put up with it. But he did not believe it would be the case. It had

been very properly remarked by the gentleman from Saratoga, that these names

would not have to be enrolled every year. It would be necessary to add annu-

ally the names of such as became voters within the year; and, with proper at-

tention to this system, much of the iniquity heretofore practised would be avoid-

ed. Great fears are expressed, that by some means men will not all be able to get

their names enrolled, and thereby lose the privilege of voting, through the ne-

i^lect ofsome military or town officers in making their returns. As this is to be

regulated by tlie legislature, we need not trouble ourselves with it. As we hava

been frequently told, we can safely trust the legislature.

Mr. Van "S'echten was sorry to hear the words aristocracy and democracy so

frequently used in the Convention. They had convened, not to talk of political

appellations, but to form a constitution, to which subject he was anxious that

li'jnir attention should be mere particularly diructcd. With respect to the sab-
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ject before the commiUee, it was not to be presumed that the legislature would

never err ; but they were to presume that it would do its duty. Still, as there

was a possibility of its being- led astray, it was necessary to provide some consti-,

tutioual guards. We are now endeavouring to secure the right of suftrage by a

constitutional provision ; but something must be left to the discretion of tiie le-

gislature in carrying this provision into execution. It is said that many votes

will be lost in this way, through ignorance of the manner of proceeding to ob-

tain the necessary qualifications to appear at the polls. This cannot long be

the case, as all will soon know the course and their duty. By this constitutional

provision we are securing the right of suffrage, with a pledge to our govern-

rneutthat none shall enjoy it who are not really entitled to it. It is pretended

that tliese qualifications are to be tested in secret. It is to be regulated by the

legislature ; and when they have determined the manner in wliich it is to be

conducted, it will be no longer a secret. Now what is to be the situation of our

elections without this provision, with all the new qualifications that have been

added ? Will it not be extremely difficult at the polls, when all is in confusion

and hurry, to ascertain who is qualified and who not ? Could this not be deter-

mined with more propriety at some other time and place? My judgment tells

me it could. I think it is the best feature in the report, and we have the expe-

rience of other states to confirm my belief; and, to relieve the gentleman from

his fears, that the system cannot be understood, I will inform him, that we have

many gentlemen among us who will be willing to teach those who cannot un-

derstand it tliemselves. A gentleman has remarked, that in this way wc were

about to establish an aristocracy. I hope we shall not do it by extending the

right of suffrage. This sound of aristocracy must by this time, I think, have lost

its force. No man can apprehend any danger from the adoption of this proposi-

tion. It is the provision originally reported by the committee ; and that gentle-

man will not, I presume, accuse this committee of aristocratic notions. This

cry of aristocracy has been too frequently addressed to this Convention.

Gen. Root was aware, that he had occasion to use terms sometimes, that

were rather disagreeable to certain gentlemen. The term democracy appear-

ed to frighten some gentlemen almost as much as the ghost of the old Council

of Appointment. He did not know but the honourable gentleman from Albany,

might have liis ears wounded sometimes with that epithet. It had been stated,

that it was agreed on all hands to get rid of the cause which led to so much per-

jury : by the provisions of this report, it is required that young men shall be

twenty-one years ofage before they are entitled to vote. How is this fact to be

ascertained.* By oatii, if a challenge should be made. And how is a residence

in the state to be ascertained ? This is a fact perhaps known only to the elector :

and again, as to residence in the town, which must be at least six months in ali

cases, and twelve months in some. This must be ascertained by the oath of

someijody ;—and would it not be better to have it ascertained by the person

himself, who must be acquainted %vith the fact, than by some one who knows
nothing about it ? The legislature has provided a law, that challenges may be

made at elections—members of the legislature have to swear to support the con-

stitution of the United .States. Oaths must tlien be provided—electors must go

before this board, whether it be a triumvirate, or a deccmvirate : and if so.

where is the greatest safety," before the public, or to be pulled by the button or

sleeve into a closet .'' In my judgment, it would be full as safe in public. If

is said, the legislature nill perhaps never carry it into effect ; and I am sure it-is

the last one that they ever should—it is pos'^ibly so absurd that they will not see

fit to carry it into execution. We are asked by the gentleman from Albany,

whether we are afraid to trust the legislature ? I am not afraid to trust to legis-

lation at any time, if there is patriotism there ; but I liave known the tiiuc

when there was neither honesty nor patriotism in our legislature.

Wc are told by the honourable gentleman from Saratoga, (Mr. Young,) that

there will be no inconyenience in the application of this plan ; if men once ap-

pear and get their names on this inscription list, it is sudicient for all their

lives. I was sure the gentleman did not understand the plan which he advo-

pated. I thii^k it rcp.ds, " that he shall have paid a tax, or done (uiiitary diifv
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Within one 3'ear preceding the election.'" How, then, is his being once in-

scribed on this muster-roll to qualify him for life ? It is not a fact.

We have been informed, that the necessary information can be obtained from
the collector's warrant ; that warrant is not necessarily returned till February j,

nor dues the collector incur a penalty, if it is not returned till twenty days after

the time assigned. How can this board of control obtain this list, till after the
election has gone by? Suppose the legislature should fix the election at the
last Tuesday in October, or first Tuesday in November; and the supervisors

be by law required to make their tax -list by the first Tuesday in October: a
legal and equitable voter, in every other respoct, is to be precluded from a vote
because he, by accident or misfortune, was unable to get his name inscribed

upon this list by the great board of control. The same of the road list : it can-
not be obtained in season, unless the board of control should make a journey to

the dirterent overseers in the town ; wliich would not be very convenient or

economical in some towns, there being in the town where I live about fifty

road districts ; and the work is never all done till after our election will take
place, and the lists are generally not more than half returned.

There would be similar evils in depending on military returns.

The law is to provide, that this list shall be made out twenty days previously

to the election ; and thus exclude all that come of age within these twenty
days. You are to lop otF twenty days of their political existence : 3011 give
with one hand, and take away with the other : you grant privileges by one
section, and take them away by another. If all the towns in the state were
Hke Ballston, one day's election might answer ; but in the county where I

reside, there are towns in which there is a string of inhabitants extending forty

miles in length, upon the borders of a stream that breaks those vast mountains
into chasms. Must these men all attend in one da}', some more than thirty

miles from the place of election ? In the town whei-e I reside, and it is the me-
tropolis of the county too, some of the electors have to come over a mountain
twelve or fourteen miles to the election ; and shall the polls of election be held
to accommodate the inspectors, and let the poor electors travel this distance ?

With respect to the inscription list being filled twenty days before the elec-

tion, some men may not hear of the time exactly, and others may forget the

day.

in banking business I believe it is not unfrequent that a man forgets the day
his note becomes due ; but in that case there js three days grac6— in the case
of a poor elector not a daj'^ of grace ! The gentleman from Albany (Mr. V. V.)
thinks the electioneerers will notify the electors ; they may on one side, but
they will not on the other. Gentlemen, possessing principles, the very name
of which wounds their feelings, might take pains to notify them, but mild, meek,
and unassuming democracy would not do it : for but few of that side could,

pisihaps. afford the expense as well as those who have enjoyed high salary offices,

acquired wealth by a lucrative profession, or by speculation. The gentleman
from Albany informed us, the other day, that the time xvould soon arrive, when
there would not be two political parties, that the germ of strife was about to

be cut up. I trust, the old names of aristociat and republican will prevail,

till the latter shall be bound at the footstool of the former.

We return again to the conscription list. Suppose a man should have his

name entered, and then move out of the town or county, he could come back
on the day of election, and vote if he pleased ; this list being taken for law and
gospel.

Mr. R. said, he had been referred to the practice in England and in Massa-
chusetts : if the committee had taken any of the Boston notions to ingraft into

the constitution, he was sorry for it ; for he did not like Boston Particular
or Boston notions. When the great Corsican felt a disposition to be made
consul for life, he had a registry of all the voters in France : they had to write

their votes against their names, that it might be afterwards designated for whom
they voted. He begged the honourable gentleman from Albany would refer

to that great imperial precedent ; as he did not appear to be very familiar with.

»ho Massachu^otN prrrrdpnt. If the Convention are Milling to take this iin
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perial precedent, 1 hope the name of aristocrat will not be so offensive, whc«
democracy shall become more offensive.

Mr. Rossei.l wished the motion to strike out might be restricted to the resi'

•Hue of the section after the fourth line, inclusive.

Geu. Root assented to the sug-gestion.

Mr. Van Vechten replied to Mr. Root.

Mr. Fairlie was in favour of retaining the section.

The question on striking out, was then taken by ayes and noes, and de-
cided in the alBrmative, as follows :

AYES—Messrs. Barlow, Birdseye, Bowman,Briggs, Brinkerhoff, Brooks,Car-

penter,Carver, Case, R. Clarke, Clyde, Cramer, Day,Dubois, Duer,Eastwoodj

JPenton, Ferris, Fish, Frost, Hallock, Howe, Humphrey, Hunt, Hurd, A. Liv-

ingston, P. R. Livingston, M'Call,Moore, Park,Pitcher, Price, Pumpelly, Rad-
cliff, Richards, Root, Rosebrugh, Russell, Sage, R. Sauford, Schenck, Seaman,,

Seeley, Sharpe, Sheldon, Starkweather, Steele, Swift, Tallmadge, Taylor»

Townley, Townsend, Tripp, Tuttle, Van Buren, Van Fleet, Van Home, A-
Webster, Wendover, Woodward—60.

NAYS—Messrs. Bacon, Baker, Beckwith,Breese,Buel, Burroughs,Child,D.

Clark, Dvckman, Edwards, Fairlie, Hecs, Hogeboom, Hunter, Huntington^

Jay, Jones, Kent, King, Lansiug, Lawrence, Lefferts, Munro, Nelson, Pauld-

ing, Piatt, Porter, Reeve, Rhinelander, Rockwell, Rose, Ross, Sanders, N.
Sandford, I. Smith, R. Smith, Spencer, Stagg, Van Ness, S. Van Rensselaer,

Van Vechten, Ward, E. Webster, Wheaton, E. Williams, N. Williams, Yates,

Yoang—48.

Mr. Van Buren thought we should take the question on separate parts of

the report. Tliere had been twelve days occupied, and nothing settled yet.

Mk. Birdseye moved to amend by striking out the words " subject to taxa-

tion or." Postponed.

Mr. Platt moved to expunge the proviso in the first section, which declares

that no person, '•'other than a white man,'''' shall vote, unless lie have a free-

Iiold estate of the value of j^250. He said, I am not disposed, sir, to turn kniglit-

ernint in favour of the men of colour. But the obligations of justice are eter-

nal and indispensable : and this proviso involves a principle which, upon re-

flection, I cannot concede, or compromise as a matter of expediency. I am
aware of the intrinsic difficulty of this subject. The evils of negro slavery are

deep rooted, and admit of no sudden and effectual remedy. In the act of doing

justice, we arc bound to consider consequences. With such a population as

that of Virginia, or the Carolinas, a sudden emancipation, and permission ta

the negroes to vote, would be incompatible with the public safety : and neces-

sity creates a law for itself. But, sir, in this state there is no grounds for sucli

a plea. I admit, that most of Hie free negroes in our state, arc unfit to be en-

trusted with the right of suffran^e ; they have neither sufficient intelligence, nor

a jjofficient degree of independence, to exercise that riglil in a safe and proper

manner. I would exclude t!ie great mass of them, but not by this unjust and

txlious discrimination of colour. We are under uo necessity of adopting such

a principle, in laying the foundation of our government. Let us attain this

objcctof exclusion, bj- fixing such a uniform standard of qualification, as would

ttot only exclude the great body of free men of colour, but also a large portion

of ignorant and depraved white men, who are as unfit to exercise the power of

voting as tlie men of colour. By adopting the principle of universal sutTiago,

in reg'ard to white men, we create the necessity, which is now pleaded as an

excuse for this unjust discrimination. Our republican text is, Ihat all men are

born equal, in civil and political rights ; and if this proviso be ingrai'ted into

our constitution, the practical commentary will be, that a portion of onrfrco'

citizens s'.iall not enjoy equal riglits with their fellow citizens. All freemen,

-of African parentage, are to be coiistitulioaally degraded : no matter liow \ir-

liious or intelligent. Test tlie principle, sir, by another example. Supp.ose

iiic proposition were, to mak(! a discrimination, so as to exclude the descendanUj

of German, or Low Dutch, or Irish ancestors ; would not o.vcry man be shock-

ed at the hcrrid iujus'icc of the principle' It i'; ir-Vai-n to disguise the fucJ j
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Vie sfiall violate a sacred principle, without any necessity, if we retain this dis-

crimination. We say to this unfortunate race of men, purchase a freehold es-

tate of ^'250 value, and you shall then be equal to the white man, who parades
one day in the militia, or performs a day^s work on the highway. Sir, it is ad-
ding- mockery to injustice. We know that, with rare exceptions, they have.
not the means of purchasing a freeliold : and it would be unworthy of this grave
Convention to do, indirectly, an act oi injustice, which we are unwilling openly
to avow. The real object is, to exclude the oppressed and degraded sons of
Africa; and, in my humble ju<]gment, it would better comport with the dig-nity

of tiiis Convention to speak out, and to pronounce the sentence of perpetual de-
gradation, on negroes and their posterity forever, than to establish a test, which.-

we know they cannot comply with, and which we do not require of others.

The gentleman from Saratoga, who, as cliairman of the committee, reported

this proviso, (Mr. Young,) has exultingly told us, that ours is the only happy-

country where freemen acknowledge no distinction of ranks—where real na-
tive genius and merit can emerge from the humblest conditions of life, and rise

to honours and distinction. It sounded charmingly in our republican ears, and
I have biit one objection to it, which is that, unfortunately for our patriotic

pride, it is not true. I abhor the vices and oppressions which flow from privi-

leged orders as much as any man, but it is a remarkable truth, that in Englandy
the present Lord Chancellor Elden, and his illustrious brother, Sir Williavi,

Scott, are the sons o^ a coal-heaver ; and the present ChiefJustice Ahhot, of the
icings Bench, is the so?i of a hair-dresser. The gentleman from Saratoga, (Mr.
Young',) began his philipic in favour of universal suffrage, by an eulogiuin on
liberty and equality, in our happy state. And what then? Why, the same
gentleman concluded by moving a resolution, in substance, that 37,000 of our
free black citizens, and their posterity, for ever, shall be degraded by our con-
stitution, below the common rank of freemen—that they never shall emerge
from their humble condition—that they shall never assert the dignity of humaa
nature, but shall ever remain a degraded cast in our republic.

The same gentleman recited to us on that occasion, an elegant extract from
an admired poet, (Gray's Elegy,) describing in melting strains, the effects of
humble poverty, and mental depression. Let me ask, sir, who is it, that novr
seeks to " repress tl}e noble rage ;^' and to " freeze the g-enial current of the

soul" ? I must be permitted, to express my deep regret, that the gentleman's
poetry, and liis prose, do not agree in sentiment. I confess, sir, I feel some ap-
prehension, when I anticipate, that the speeches of that honourable member,
will be read by the proud Engli'sh critic ; who will boast, that " slaves cannot
breathe English air ;" that " they touch his country, and their shackles fall."

The gentleman from Saratoga will be justly considered, as a leading patriot and
statesman in our republic ; and if his text and his commentary, his precept and
his practice, are at variance ; we shall be nakedly exposed to the lash of criti-

cism, from the hand of retaliation.

Before we adopt this proviso, I hope gentlemen will take a retrospect of the
last fifty years. Consider the astonishing progress of the human mind, in re-

gard to religious toleration ; the various plans of enlightened benevolence ; and
especially the mighty efforts of the wise and the good throughout Christendom,
in favour of the benighted and oppressed children of Africa.

In our own state, public sentiment has been totally changed on the subject
of negro slavery. About sixty years ago, an act of our colonial assembly was
passed, with this disgraceful preamble : " whereas justice and good policy re-

quire, that the African slave-trade should be liberally encouraged." And with-

in the last forty j ears, I remember, in the sale of negroes, it was no uncommon
occurrence to witness the separation of husband and wife, and parents and chil-

dren, without their consent, and under circumstances which forbid all hope of
their ever seeing each other again in this world. And this was done without
apparent remorse or compunction, and with as little reluctance on the part of
buyer and seller, as we now feel in separating a span of horses, or a j'oke of
oxen. But I thank God, that a sense of justice and mcTcy has in a good mea-
sure regenerated the hearts of men. A rapid emancipation has taken place ;

and we approach the era, when, according to the existing lav/, slavery will be
abolished in this sta.te.^
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But, sir, we owe to that innocent and unfortunate race of men, mucii

more than mere emancipation. We owe to them our patient and persevering

exertions, to elevate their condition and character, by means of moral and reli-

gious instruction. And 1 rejoice that by the instrumentality of Sunday schools,

and other benevolent institutions, many of them promise fair to become intel-

]ig-cnt, virtuous, and useful citizens. Judg-ing from ourexjierience of the last

iifty years ; what may we not reasonably expect, in the next half century ?

Sir, if we adopt the principle of this proviso, 1 hope and believe, that our pos-

terity will blush, when they see the names recorded in favour of such a discri-

mination.

I beseech gentlemen to consider the enlighted age in which we live ! Consi-

der how much has already been accomplished by the efforts of Christian phi-

lanthropy ! During the last forty years, we have brought up this African race

from the house of bondage : We have led tl>em nearly through the wilderness,

and shewn them the promised land. Shall we n<^w drive them back again into

Egypt ? I hope not, sir. The light of science, and the heavenly beams of

Christianity, are dawning upon them. Shall we extinguish these rays of hope ?

Tliis is not a mere question of expediency. Man has no right to deal thus with

his fellow man ; except on the ground of necessity and public safetj'. It is not

pretended that such a reason exists in this case. We shall violate a sacred

principle, toavoid, at most a slight inconvenience :—and, if I do not deceive my-
self, those who shall live fifty years hence, will view this proviso in the same
light as we now view the law of our New-England fathers, which punished

wi4.h death all who were guilty of being Quakers, or the law of our fathers in

the colonial assembly of New-York, which offered bounties to encourage the

slave trade.

As a republican statesman, I protest against the principle of inequality con-

tained in this proviso. As a man and a father, who expects justice for himself

and his children, in this world ; and as a Christian, who hopes for mercy in the

world to come ; I can not, I dare not, consent to this unjust proscription.

Chie? Justice Spencer was opposed to the proviso, although on a former

occasion he had voted to exclude the blacks altogether. His reasons were,

that the rule contained in the proviso was incorrect, because it gave to the

owner of real estate an advantage over a person who might, perhaps, possess a

leasehold estate of the value of ^1,000, or personal property to the amount of

g20,000.
Mr. Van Buren said he had voted against a total and unqualified exclusion,

for he would not draw a revenue from them, and yet deny to them the right of

suffrage. But this proviso met his approbation. They were exempted from

taxation until they had qualified themselves to vote. The right was not deni-

ed, to exclude any portion of the community who will not exercise the right of

suffrage in its purity. This held out inducements to industry, and would re-

ceive his support.

Cor.. Youivfi, would forbear remarks upon tlie uncourteous expression ofthe

gentleman from Oneida (Mr. Piatt) in pronouncing his (Mr. Y's) observations

untrue. But he should repeat that they were true, and that the United States

of America was the only country under heaven, where the humble poor could

emerge from obscurity. If that honoui'able gentleman had adt^erted to those

books of logic which have doubtless formed no small part of his study, he would

hzLve foxind th'dt Exceptio probat rcg-ulam, and the three cases only which he

has cited from Great Britain, evince the truth ofthe general observation.

• Mr. Y. considered the />rot'?A-o as the result of compromise. It had been sty

considered and advocated on Saturday by an honourable gentleman from Al-

bany (Mr. Kent) who a few minutes after voted against it. Another honoura-

ble gentleman from Albany has now given notice, that although a few days ago

he Voted for the fota/ exclusion ofthe blacks, he is now opposed to ihe'ir qitali'

Jied cxch\h\on. Gentlemen had an undoubted right to change their minds, but

he would desire it to be specifically understood, tliat if this proviso was reject-

ed, he should move to insert the word ii:hite in the report and exclude them aito-

gether.
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Chancellor Kent explained. He said that slavery existed in this state at

the time of the revolution, and yet it was not recognized in the constitution.

There was no sucli thing- known in the constitution of tiie non-holding states,

with the exception of Connecticut, as a denial to the blacks of those electoral

privileges that were enjoved by the whites. In Europe the distinction of colour

was unknown. The judges of England said even so long ago as the reign of

Queen Elizabeth, that the air of England was too pure for a slave to breathe in.

The same law prevails in Scotland, Holland, France, and most of the other

kingdoms of Europe.
The question on striking out the proviso, was then taken by ayes and noes

and decided as follows :

AYES—Messrs. Bacon, Barlow, Birdseye, Brooks, Buel, Child, R. Clarke*

Day, Duer, Eastwood, Fish, Hees, Hogeboom, Huntington, Jay, Jones, Kenb

JMunro, Paulding, Pitcher, Piatt, Rhinelander, Boot, Sanders, N. Sanford>

Spencer, Sylvester, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer,

Whcaton, E. Williams, Wooster—33.

NOES—Messrs. Baker, Beckwith, Bowman, Breese, Briggs, Burroughs,

Carpenter, Carver, Case, D. Clark, Cramer, Dubois, Dyckman, Edwards,

Fairlie, Fenton, Ferris, Frost, Howe, Humphrey, Hunt, Hunter, Hunting,

Hurd, Lansing, Lawrence, A. Livingston, P. R. Livingston, M'Call, Moore,

Nelson, Park, Porter, Price, Pumpelly, Radcliff, Reeve, Richards, Rockwell,

Rose, Ross, Russell, Sage, R. Sandford", Schenck, Seaman, Seeley, Shape, Shel-

don, L Smith, R. Smith, Stagg, Starkweather, vSwift, Tallmadgc, Taylor, Ten

Eyck, Townley, Townsend, Tripp, Tuttle, Van Buren, Van Fleet, Van Home,

Ward, A. Webster, Wendover, N. Williams, Woods, Yates, Young—7L

Mr. Birdseye moved to strike out the words "subject to taxation, or"—in

the 26 th line, and after a discussion of the subject at some length by the mover,

and Messrs. Russell, Fairlie, and Van Buren, the question was taken thereon,

and lost.

JMr. Tallmadge moved to strike out the word freehold in the 30th line, and

to insert in lieu thereof the words " real or personal," before the word estate.

Lost.

After a few remarks from Messrs. Birdseye, Young and Fairlie against the

amendment, the motion was put and lost.

A division was then called for on the report, as far as to the proviso.

Mr. E. Williams wished this might be done in committee of the whole; and

on his motion the Convention again resolved itself into a committee of the whole

on the right of suffrage—Mr. N. Williams in the chair.

The first section of the report being under consideration, the question was ta-

ken on the first part thereof to the proviso, by ayes and noes, and decided in the

affirmative, as follows :

AYES—Messrs. Baker, Barlow, Beckwith, Birdseye, Bowman, Breese,

Briggs, Brooks, Buel, Burroughs, Carpenter, Carver, Case, Child, D. Clark,

R. Clarke, Clyde,;ColIins, Cramer, Day, Dubois, Dyckman, Eastwood,Fentoti,

Ferris, Frost, Hallock, Hogeboom, Howe, Humphrey, Hunt, Hunting, Hurd,

Lansing, Lcfferts, A.Livingston, P.R.Livingston, M'Call, Moore, Nelson,

Park, Pitcher, Porter, President. Price, Pumpelly, Radcliff, Reeve, Richards,

Rockwell,Root,Roscbrugh,Ross,Russell,Sage, N.Sfinford, R.Sandford,Schenck,

Seelev, Sharpe, Sheldon, I. Smith, R. Smith, Starkweather, Steele, Swift, Tall-

madge, Taylor, Ten Eyck, Townley, Townsend, Tripp, Tuttle, Van Buren,

Van Fleet, Ward, A. Webster, E. Webster, Wendover, Yates, Young—S3.

NOES—Messrs. Bacon, Duer, Edwards, Fairlie, Fish, Hees, Hunter, Hun-
tington, Jay, Jones, Kent, King, Lawrence, Munro, Paulding, Piatt, Rhine-

lander, Ros"e, Sanders, Seaman, Spencer, Stagg, Sylvester, Van Home, Van
Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Wheaton, E.

Williams, W^oods, Woodward, Wooster—32.

Mr. Bircseye moved to strike out the word " taxation," in the twenty-sixlh

line, and to insert in lieu thereof the words " direct taxation on any assessment

on his real or personal estate."

Mr. E. Williams was opposed to the motion ; and

48



57S CONVENTION OV

Mr. King made a £ew explanatory remarks, when the motion was put, and
lost.

Coi.. Young moved to insert tlie word " direct," in the twenty-sixth line.

immediately preceding- the word " taxation." Carried.

Mr. R. Smith moved to amend, by inserting- after the word " thereon,'* in

the thirty-second line, fhe following woi-ds : " or shall own and possess other
taxable propcrtj' of the value of five htmdrcd dollars." Lost.
The question was tlicn taken on the proviso, and carried by a large majority^

^vilhcut a division.

On the whole '^oction, including- the proviso, the question was taken by ayes
and noes, and decided in the affirmative, as follows :

AYES—Messrs. Baker, Barlow, Bcckwith, Bowman, Briggs, Brooks, Bur-
iroughs. Carpenter, Carver, Case, CMld, D. Clark, Clyde, Collins, Cramer,
Day, Dubois, Dyckman, Fenton, Ferris, Frost, Hallock, Howe, Humphrey,
Hunt, Hnnting, Hard, Lansing-, LefTerts, A. Living-ston, P. R. Livingston,

M'Call, Moore, Nelson, Park, Pitcher, Porter, President, Price, Pumpelly,
Radclitf, Richards, Rockwell, Root, Rosebrugh, Ross, Russell, Sag-e, N. San-

ford, R. Sandford, Schenck, Seeley, Sharpe, Sijeldon, L Smith, R. Smith,

Starkweather, Steele, Swift, Tallmadge, Taylor, Ten Eyck, Townley, Town-
send, Tripp, Tuttle, Van Buren, Van Fleet, Ward, A. Webster, E. Webster,
Wendover, Yates, Young—74.

iVOES—Messrs. Bacon, Birdseye, Bael, R. Clarke, Duer, Eastwood, Ed-
wards, Fairlie, Fjsh, Hees, Hogeboom, Huntington, Jay, Jones, Kent, King-,

Lawrence, Munro, Paulding, Piatt, Reeve, Rhinelander, Rose, Sanders, Sea-

man, Spencer, Stagg, Sylvester, Van Hornc, Van Ness, J. R. Van Rensselaer,

S. Van Rensselaer, Van Vechten, Wheaton, E. Williams, Woods, Woodward,
Wooster~38.

The question was then taken on the -fphole report, artd carried without a di-

vision, whereupon the committee rose and reported.

In Convention, Ordered that the report as amended be printed, and ordered

to lie on the table.

THE APPOINTING POWER.
The Convention tlien resolved itself into a committee of the whole, on the

report of the committee on the appointing power. Mr. Lawrence in the chair.

Mr. Jay, p^arsuant to leave given, moved a reconsideration of the vote on
ihe questiort relative to the election of jnstices of the peace by the people, in

their respective towns. Although he did not pledge himself to vote for that

measure if his motion prevailed, yet he was disposed to give the subject further

consideration, and as it wa"? at best but a choice of difficulties, was inclined, as

at present advised, to risk the consequences of election by tiie people.

GENi Root. It has been claimed that to elect justices of the peace is a de-

mocratic meas'Jre. Sir, I oppose such election, not merely on the ground that

it would produce turmoil and confusion, bat principally on the ground that it

would be the height of aristocracy. I beg pardon of the honourable gentleman

from Albany, (Mr. Van Vechten,) for the u«e of terms so unpleasant to his

car, but the argument requires their adoption. And I say that the plan of elect-

ing magistrates in town meetings, is as destitute of democracy a« the Canton of

Berne in Switzerland, where three or four hundred burghers kindly save the

mass of the people from that trouble. The jurisdiction of a justice of the peace

is co-cxtensivc with the county in which he resides. And you elect by one

town a magistrate who can play the tyrant over all the other towns in the coun-

ty, without any responsibility to those towns. There is no relation between

the elector and the elected, and the few are thus enabled to govern the many,

which I take to be the very essence of aristocracy.

It is said, however, that the other towns, liaving equal powers, may retaliate.

And is this a desirable state of things ? Towns differ in sentiment. They

have conflicting interests, or arc attached to different parties, and a judicial

warfare commences, in which judicial shot are exchanged fi-om town to town,

to the great annoyance of both. But on tlie same principle that towns may
cliwose county ollicers, counties ought to choose slate officers—and are gentle
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aj&fi prepared for tliat ? It may be reserved to Kockbnd to clioosc a governor,

whilst a chief justice may perhaps fall to the lot of Delaware, and a juJge of

the supreme court to the county of Putnam. Such an election as this would

probably find but few advocates ; and yet there is as much democracy in this,

as there is in the plan proposed for chousing justices by the towns. Gentlemeu

seemed to tliink that they had got us into a dilemma ; but I discard such de-

mocracy, where onc-seventeeutli part are enabled to lord it over the residue.

The county of Delaware has twenty-three towns ; the counties of Ontario and

Westchester about the same number. In the latter county there arc towns

where very few persons attend their town meetings, and it may be in the power

of six or eight in one town to elect four magistrates who may exercise jurisdic-

tion over twenty-two other towns to whom they do not bear even the shadow of

responsibility. Gentlemen may arraign me, if they think proper, at the bar of

public opinion, but if this be democracy, I have utterly mistaken its character.

Mr. Burroughs spoke in opposition to the motion. He was followed by

Mr. Eastwood. Although, Mr. President, I was in the minority on this

question, when it was taken the other day, I am opposed to a reconsideration

of it now, or at any time hereafter, for I do think, if we are going to consider^

and reconsider, and consider again, and at such groat length as our considera-

tions are, we shall be detained here till winter, and I am, therefore, altogether

opposed to a reconsideration oi the question at all ; and I shall, at all times, be

satified to comply with the vote of a majority of this Convention, as I heretofore

have been. We have been here a long time, and 1 think the people who see

us, will be tired of the sight, and those who do not see us, will be tired of hear-

ing from us. Indeed, sir, I should regret, that if on my way home I should be

known to have been a delegate to the Convention. But, sir, I rejoice, that

when I get home, I shall be where I shall not be seen nor heard of very soon.

Perhaps our delay here, may in some measure be owing to the proceedings of

the first committee that was appointed after tlie organization of this Conven-

tion—I think that they are entitled to but little credit for their exertions, in re-

commending the whole of our constitution to be submitted to ten committees,

consistingof seventy persons. Did they expect that those cojnmittees would

report, that the different subjects referred to them wanted no alteration, or

might they not have known, that they would be for trying experiments, by

tearing down all the old constitution, and recommending something better, as

they say ; but as I say, in many cases something worse. I do not think that com-

mittee made a very acceptable or able report, although they had a man at their

head as wise as a King. If I am not mistaken, sir, we are doing more than the

people ask, and some things that they do not wish.

Mr. Briggs supported the motion.

Mr. Van Buren hoped the question would not be reconsidered. It had
"been once distinctly decided and it ought not to be reviewed—at least, notun-

iil all hope of substituting a better plan was despaired of. The committee was
now called to the consideration of the single question, whether justices of the

peace should be elected by the towns in Avhich they reside. Should the pre-

sent question be decided in the negative, he had a proposition which varied es-

sentially from that he had heretofore submitted, and which he then read in his

place. He did not offer it at present, as it would not be in order, but he pur-

posed, at a subsequent and proper time, to present it to the consideration of

the committee.
Mr. Edwards remarked, that the opposition to the plan for electing justi-

tices, now rested upon very different ground from what it did when the subject

was last under discussion. Then it was urged that the people would not

discreetly exercise the power—now that it is aristocratical. This is a most ex-

traordinary idea. And how is it attempted to be supported ? Why, it is said

that men may be called upon to answer before magistrates whom they have

had no voice in electing, and that towns will elect magistrates who will oppress

the inhabitants of other towns. The idea that towns will elect magistrates for

the purpose of oppressing each other, proceeds upon the idea that the people

are not only unsound, but absolutely rotten. Sir, I aver, that there is no town

xvhich is so ab'jolutcly a Sodorn, as this assertion implies. Mr. Eilwards thew
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proceeded to sliow, that under the existing organization of the magistracy,

the people were called upon to answer hcfore local juries, selected by local ma-
gistrates, and that no cause of complaint had ever existed. He then proceed-

ed to show how faithfully and how discreetly the people exercised all their

town privileges, and proceeded to express his surprize that their discretion

should be called in question in the face of these facts. The wise men, he said,

who were now here assembled, were selected by the inhabitants of these very

towns in their collective capacities. The people have indirectly chosen a suc-

cession of men to be Presidents of the United States who were not only orna-

ments of their country, but ornaments of human nature; and yet tli«ir ability

to select inferior magistrates was questioned, and by men who but yesterday

were loud in their elogiums upon them, and were for investing them with the

right of universal suffrage. vSome gentlemen seemed to proceed upon the idea

that althougli in their collective capacity the people were competent to the ex-

ercise of any trust, yet, when they were broken into fragments, and acted in

small communities, no confidence was to be reposed in them. To my mind,

sir, there is something very inconsistent in all this, and I am very apprehensive

that considerations are operating which are unworthy of notice. My honour-

able colleague, (Mr. Sharpc) observed a few days since, that before he left his

home he had heard it intimated that we should be influenced by party considera-

tions, and that he had denied it. I also, sir, heard similar intimations which
I always repelled with indignation ; and I hope sincerely that I may not be
disappointed ;—that no gentlemen will for a moment suffer himself to be divert-

ed from the faithful and honest discharge of the duty he owes to tlie whole
community, and to those who will succeed us, by any such considerations. As
it respects myself, I realize most sensibly my incompetency to the task which
is imposed upon me. After doing m}' iitmost to elevate myself above every par-

ly and every selfish consideration, 1 still fmd myself much embarrassed in de-

termining upon the best course to be pursued. The measures which I here

sanction by my vote, will ever be subjects of solicitude to me ; and I shall

ever contemplate tijem with pleasure or pain, as they prove to be beneficial or

otherwise.

Mr. Edwards then proceeded to show that the plan proposed by Mr. Van
iBuren, would still leave in the executive the power of organizing a body of

inen, in every town in the state, v/ho could be materially influenced by him,

and that through them he could produce a vibration in every neighbourhood.

He expressed a hope that the cord which connected them with the executive

would be cut. He then proceeded, to show why it was that the magistracy of

the state was so degraded, and averred tliat it Vvas mairdy to be ascribed to the

fact, that those officers were more frequently bestowed as a remuneration for

devotion to the views of particular individuals, th?,n from a regard to the merit

of those wlio received them. That tliey were no longer considered as testimo-

nials of merit. He contrasted the character of the magistracy of this state with

that ofmany of the sister states, and of tlie mother country ; and then proceed-

ed to shew in what manner they could be made honourable, and worthy of the

acceptance of the most respectable men. The mode proposed of electing them
in towns, he was satisfied was the fcesl. Four j'ears ago he advocated this pro-

position in the legislature. It was tiien considered a wild project. Public atten-

tion,however,has since been drawn to it ; and he was satisfied that two-thirds of

the people of this state were in favour of it. At that time he was in a small mi-

nority in the legislature, consisting of but twenty-four. He had now the honour
offinding himself in a body where his political opponents did not exceed sixteen.

He could not, therefore, be accused of urging this project with a view to answer
any sinister ends ; for upon this point he had pursued the even tenor of his way
through the storms of adversity, and in the sunshine of prosperity.

Mr. KtiVG. If the committee should reconsider the question, it would bind

no one in voting on the question which may be reconsidered— it may be ap-

proved, or again negatived, as the committee shall decide. Another proposal

has been read, which is intended to be offered to the committee hereafter. It

is reasonable to reconsider ; as in this case, as well the proposal which is an-

nounced, as the plan of electing magistrates by town meetings will be before



I'HE STATE OF NEW-YORK. SSl

Vtie committee ; whereas, by refuing to reconsider, the plan of electing- justices

«f the peace in town meetings will stand condemned, and there will be nothing-

before the committee but a sclicme which in clfect will send the appointment

to the seat of government, to be made by the governor.

The chief object is to separate from the seat of government the appointment

of justices of the peace ; whether such appointment be made in town meetings,

or in any other satisfactory mode within the several counties, is not so material

as that it shall be withdrawn from the governor and sent into the counties.

It is not improper to advert to the plan which is to be laid before the commit-

tee ; a double nomination in the several counties is to be made by the supervi-

sors and by the county court—if the nominations agree, the persons so jointly

nominated are to be appointed justices ; and where the nominations disagree,

the double nominations are to be sent to the governor to choose. The conse-

quence will probably be, that the nominations will generally disagree, and be

referred to the governor. In substance, with slight variation, this is the same

project as was some da3^s past negatived, and negatived because it brought all

these appointments to Albany, where the same intrigue and bad influence would

again prevail as were encouraged under the council of appointment.

Cut off the communication with the scat of government, and there will be

little difficulty in making useful and worthy appointments.

It seems to be feared that unless these appointments be made by others than

the people—that disorder and tumult will be excited among the people—but

why more than in the election of supervisors and other town officers ? Whether
the influence or strength of parties will be affected favourably or otherwise bj^

either of the proposals, I am entirely ignorant. But one thing I do know, that

in establishing for futurity the provisions of the constitution, they should re-

pose on principles which are stable, and not on the interest of parties, which

are ephemeral and subject to endless changes. I shall make no mistake iii

confiding the choice of magistrates to the people in town meetings.

It is alleged by the gentleman from Delaware, that the appointment of jus-

tices in town meetings would be aristocratical. Names do not alter things ;

—

if it be aristocracy for one town to elect a justice of tiie peace, who is to try

cases between any of the inhabitants of the county, it is also aristocracy for

any and every other town in like manner to elect justices in tlieir respective

towns—and as all tlie towns are to elect their own justices, all the towns are

equal, and will exercise equal rights. Thus equality and aristocracy mean, in

the language of the debate, the same thing.

Call a country town meeting an aristocracy ! What, then, may it not he

called ! But give to this simple, primitive, and innocent association what bad

name we like, still a town meeting of freemen presents a picture of order, of

freedom, and intelligence, which is the envy of other lands, and which is the

basis and security of our republican system.

The question is, whether a town meeting be competent to elect a justice of

the peace.

What qualification is necessary to make this appointment ? The ability to

distinguish among the candidates, so as to select him who possesses wisdom, in-

tegrity, and learning, sufficient to discharge the duties of the office.

And who are so capable of knowing these qualifications in the inliabitants of

any town, as the inhabitants themselves f

There exists not any body of men who are so able to judge of the merits of the

candidates as their own townsmen : born, educated, and brought up together,

they thoroughly understand, and have measured and compared, every faculty

of their minds and bodies.

From childhood to manhood they have had constant intercourse with each

other, and are therefore above all other men the most capable to select such as

are best qualified for any service to which they may be called. They are also

likely to be impartial towards each other, and to select, without envy, the most

worthy. There is a beauty and simplicity in this mode of choosing the magis-

trates, who, we may presume, will promote peace and order, and arbitrate just-

ly between their neighbours.
" -No political consideration properly belongs to this subject ; no flattery to
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the people is intended by the proposal ; but with the provisions which arc, au3
will be pi'ovided for the education ofour fellow-citizens, we ought to have no
fear in securing to them in their town-meetings, the right of choosing the jus-

tices of the peace throughout the state.

I am for confirming to the people the choice of their own magistrates ; and
confidently believe that we shall thereby obtain a more honest, enlightened and
prudent magistracy than has before existed among us.

Mr. Van Buren proposed to reply hereafter to the observations of the gen-
tleman from New-York (Mr. Edwards.) At present he would only observe,
that when party feeling first disclosed itself on this subject, it was not oa that
side of the house, which now opposed a reconsideration of the question. He
was willing it should be examined and let the blame rest where it ought.
The honourable gentleman from Queens (Mr. King) had deemed a recon-

sideration a matter of courtesy—not involving the final determination of the
question. He could not however but consider it in a different point of view,
and thought it was in vain to disguise it, that a decision on the motion of the
honourable gentleman from Westchester would be substantially final and con-
clusive.

Mk. Tompkins was also opposed to a reconsideration, and wished that th«
question might now be disposed of; but. on motion, the committee rose, report-
ed progress, and obtained leave to sit again, and the Convention adjouraed.

TUESDAY, OCTOBER 9, 1821.

The President assumed the chair at the usual hour when the minutes of yes-
terday were read and approved.

THE APPOINTING POWER.
On motion, the Convention resolved itself into a committee of the whole, on

the unfinished business of yesterday (the appointing power.)—Mr. Lawrence in
the chair.

J\]R. Jay said, that finding his motion to reconsider the question relative to
the election of justices, had produced considerable excitement, and was about
to call forth a protracted debate ; he would wish, for the present, to withdraw
it: reserving to himself the privilege of renewing his motion hereafter, if he
should think proper to do so.

Second section under consideration ; which provides for the appointment of
secretary of state, attorney-general, and all judicial officers, except justices of
the peace, by the governor and senate.

Judge Pe.att moved an amendment which he had proposed some days be-
fore, and vvVjich had been ordered to be printed. This amendment contained
two sections : the former providing for the appointment of some of the higher
officers by the governor and senate, and the latter for the election of a body of
nine in each county, to serve as a council of appointment for county officers.

iMr. Puesident was opposed to taking ap the first section of this amendment
•now.

Judge Van Ness moved to postpone its consideration until to-morrow, which
was agreed to.

The question being taken on the amendment offered by Judge Piatt, by
ayes and noes, the same was decided in the negative by all the members pre-
sent, excepting Messrs. Bacon, Jones, Piatt, Van Ness," J. R. Van Rensselaer,
and ^Voods, who voted in the affirmative.

Mb. Van Bjuiiek tlten offered the following amendment

:

" AVho (i. e. justices of the peace) shall be elected in the manner following-,

viz: That the board of supervisors in every county in this state, sliall once in

every years at such time as the lecj-islature may direct, recommend to the
governor a list of persons equal i'l luimber to the justices of tlie peace, and of all

other county officers who are not d.rectcd to be elected immediately by the peo-
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plo, whose appointment is not otherwise provided for in this constitution ; and

ihc respective courts of common pleas of the said counties shall also recommend

a lisi of tiie like number. And as often as any vacancies shall Jiapp^:n in the said

offices, or either of them, the hoard of supervisors and court of common pleas in

the comities in which such vocancies may happen, shall recommend lists of per-

sons equal to the number of vacancies in such counties. And that it shall be the

duty of the said board of supervisors, and court of common pleas, to compare

such lists at such time and place as the legislature may direct; and if on such

comparison, the said board of supervisors and court of common pleas shall be

found to agree in all or in part, they shall file a certificate of such recommenda-

tion and agreement in the office of the clerk of the county ; and the person or

persons in whom they shall agree shall by such agreement be appointed to the of-

fice for which he was so recommended, and in case of disagreement in whole or in

part, it shall be the further duty of the said boards of supervisors, and courts of

common pleas respectively, t.o transmit the said lists so far as they disagree in the

same to tiie governor, whose duty it shall be to select from the said lists and ap-

point the paid justices of the peace and other officers, and to commission the

same accordingly.

That the said justices of the peace shall hold their said offices for years,

and the other officers for the respective terms following, viz :

And such of them as are appointed by the boiu'd of supervisors and courts of

common pleas, shall be removable by the united votes of the said board and courts

separately given ; and those selected and commissioned by the governor may be

removed by him on the application of those recommending them, stating the

grounds why such removal is prayed for."

Mr. Duer proposed to amend the amendment of the gentleman from Otsego^

fMr. Van Buren,) by striking out all that part after the word, " following,"

and by inserting the following substitute

;

•' That is to say, the judges of tiie courts of common pleas, and the supervisors

of each of the counties of this state, or a majority of the said judges and super-

visors respectively, shall once in every years, severally assemble in their re-

spective counties, at such time as the legislature shall direct, and each of the

said judges and supervisors so assembled as aforesaid, shall openly nominate as

many persons for justices of the peace in the several towns of their respective

counties, is may be equal in number to the seversl justices of the peace to be ap-

pointed therein. The said judges and supervisors shall then meet together for

tbe purpose of comparing their respective nominations, and the persons whose

names shall be found on both lists shall be justices of the peace for the said coun-

ties respectively; and out of the persons whose names shall not be found on both

lists, one half shall be chosen by the joint badot of the said judges and supervi-

sors, to supply the deficiency in the number of justices of the peace to be ap-

pointed.''

The question being taken thereon, the same was lost

Mr. Van Vechten then moved to amend the amendment of the honourable

gentleman from Otsego, (Mr. Van Buren,) by inserting, after the word, " re-

commend/," the word^ following :

—

" Appoint so many justices of the peace for each of the towns in such

county, as the said towns may respectively be entitled to by law; and all other

county officers who are not to be elected by the people, or whose appointment is

not otherwise directed by this Convention; and shall certify a list of such appoint-

ments to the first judge of the county, whose duty it shall be forthwith to issue a

commission under his hand and the se'al of the court of common pleas of the coun-

ty, to the said justices, and other officers to be appointed as aforesaid :—And as

often as any vacancies shall happen, the board of supervisors of the county m
whlcli such vacancies may happen, shall fill the same ; and that the justices ap-

pointed for that purpose, shall be commissioned by the first judge in the manner

aforesaid." Lost.

The question was then taken on Mr. Van Burea's amendment, by ayes an*?

noes, and decided in the negative, as follows :
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NOES.—iVIesErs. Bacon, Baker, Barlow, Brig-gs, Brooks, D. Clark, CoHins,

Dubois, Ducr, Dyckiiian, Edwards, Fish, Hallock, Hees, Hogeboom, Hunter,

Huntington, Hurd, Jay, Jones, Kent, King, LefFerts, M'Call, Moore, Pauld-

ing, Piatt, Porter, Radcliif, Rhinelander, Rose, Sage, Sanders, N. Sanford, R.

Sandtbrd, Seeley, Sharpe, T. Smith, R. Smith, Spencer, Stagg, D. Southeriand,

Sylvester, Tallmadgc, Ten Eyck, Townley, Van Fleet, Van Ness, J. R. Van
Rensselaer, S. Van Rensselaer, Van Vechten, Ward, E. Webster, Wendover,
Wheaton, E. Williams, Woods, Woodward, Wooster—59.

AYES.—Messrs. Beckwith, Birdseye, Bowman, Breese, Brinkcrhoff, Bue!,

Burroughs, Carpenter, Carver, Case, Child, R. Clarke, Clyde, Cramer, Day,
Eastwood, Fairlie, Fenton, Ferris, Frost, Howe, Humphrey, Hunt, Hunting,
Lansing, A. Livingston, P. R. Livingston, IMunro, Nelson, Pitcher, President,

Price, Pumpclly, Reeve, Richards, Rockwell, Root, Ross, Russell, Schenck,
Seaman, Sheldon, Starkweather, Steele, Swift, Taylor, Townsend, Tripp, Tut-
lle, Van Buren, Van Home, A. Webster, N. Williams, Yates, Y^oung.—56.

Col. Youkg moved to reconsider the motion of the honourable member from
Orange, (Mr. Ducr.) Carried.

A division was called upon the passage of the same, which was carried in the
affirmative, as follows :

AYES.—Messrs. Baker, Beckwith, Birdseye, Bowman, Breese, Brinker-
liotf. Brooks, Buel, Burroughs, Carpenter, Carver, Child, D. Clark, R. Clarke,
Clyde, Cramer, Day, Dubois, Duer, Dyckman, Eastvvood, Fairlie, Fenton,
Ferris, Frost, Howe, Humphrey, Hunt, Hunter, Hunting, Jones, Kent, King,
Ijansing, A. Livingston, M'Call, Moore, Munro, Nelson, Park, Paulding,
Pitcher, Porter, Price, Pumpelly, Radcliff, Reeve, Richards, Root, Rose, Ross,
Russell, Sage, Sanders, N. Sanford, R. Sandford, Schenck, Seaman, Seeley,

Sharpe, Sheldon, 1. Smith, R. Smith, Spencer, Stagg, Starkweather, Steele,

D. Southerland, Swift, Sylvester, Tallmadge, Taylor, Townley, Townsend,
Tripp, Tuttle, Van Buren, Van Fleet, Van Home, J. R. Van Rensselaer, S.

Y^an Rensselaer, Van Vechten, AVard, A. Webster, Wendover, Wheaton,
Woods, Woodward, Yates, Young.—91.

NOES.—Messrs. Bacon, Barlow, Briggs, Collins, Edwards, Fish; Hallock,
Hees, Hogeboom, Huntington, Hurd, Jay, Lofferts, P. R. Livingston, Piatt,

President, Rhinelander, Rockwell, Ten Eyck, Van Ness, E. Williams, N. Wil-
liam.s, Wooster.—23.

Whereupon, tlie question %vas taken upon the whole section as amended, and
carried Avithout a division.

The third section v/as next considered. This section provided for the ap-

pointment of tlie clerks of courts, and clerks of counties, by the courts of whicl»

they were clerks ; and for the appointment of district attorneys by the courts

ofcommon picas.

Gi:iN. Root then moved to introduce the following, to come in before the

third section, as it naturally preceded it in order.

" That sheriffs and county clerks shall be chosen by the electors of their re-

srpective counties, once in every t'u-pe years, and as ofien as vacancies shall JKip'

l)en. SherifT's shall hold no oilier office, ami be ineligible for the next three vears
;ifier the termination of thei:* offices respectively. They may be by law required
to renew their security from time to tinte, and in default of giving such new se-

curity, their offices shall be deemed vacant."

Gen. Root remarked, that a great contrariety of sentiment had prevailed with
regard to the expediency of electing sheriffs by the people. He should be op-

posed to it himself were the elections to be annual, and the sheriff to attend the
polls with executions in his pocket, and de|)utips at his heels. But give him
three years for the duration of his ofiice, and make him ineligible for the next
three years ; so that he may not suspend the collection of debts with a view to

his re-election. In this way the correct and faithful discharge of his dutica

woiild be secured, and an important office restored to the peoj)le. His propo-

sition was calculated to give to ttie people some of the A\heat—not tije chalT
ftnlv.
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f»Tft. N. Williams said, he had not troubled the committee with any re-

jnarks on the appointing' power, except in expressing his dissent to the principle

of electing- justices, and he was glad to find that plan discarded by the Conven-

tion. But we are now presented with one which, although not quite so odious,

is to the full as objectionable in many prominent points. He would not b6

suspected, he thought, of withholding from the people the privilege of electing

any officer, properly eligible by the people, upon those plain and clear republican

principles which were compatible with good government ; but it must be ad-

initted, that in every well organized government certain officers should not be

subject to popular elections, but be thrown upon some appointing power at a

distance from the people. He Would adopt this distinction on account of tiie

peace and safety of the community. The chief magistrate of the state, and the

legislative bodies, who were principally engaged in making laws, and in super-

intending their execution, with a jurisdictioh co-extensive with the whole body

politic, should undoubtedly be elected by the people ; but those officers who

were to execute important duties in immediate contact with the people* and

frequentlv in hostility with their feelings and interests, ought never to derive

their power directly from their hands. Such are the judges of every grade, and

the high executive officers in the counties. Officers, whose duties and functions

touch so nearly the business and bosoms of men, ought not to be dependant on

these very men for their commissioas. It did not alter the case much, he said,

that by this plan sheriffs were to be appointed by the supervisors and judges ;

for it was evident, that if these bodies were to make the appointment, the elec-

tion of supervisors would throw the whole people into commotion. And when

elected, an excellent board, with these new duties, would be divided into fac-

tions. [Here Mr. Root informed Mr. W. that the proposition was to elect

sheriffs by the people.] So much the worse, said Mr. W. By these elections

party and faction Avould prevail more "among the people, in a tenfold degree^

than it now does. You cast among them the apple of discord, and much shall

we lament it.

Gentlemen, he said, had expressed a strong desire to cut up by the roots all

motive to party feelings. He was as anxious as any one to eradicate such

feelings, and indeed they ought not to be spoken of by, or influence, any mem-

ber of this Convention. An honourable gentleman from Albany, (the Chancel"

lor) for whom he entertained the highest respect, had even gone so far as to ex-

press his fears lest our progress hereafter would be rapid towards the tempestu-

ous sea of corruption. But was this the way to allay party feelings, or stop our

career? Every gentleman acquainted with tiie country, must know, that, al-

though the sheriff was to be eligible for only one term, yet the object was worth

contending for by the most powerful men in the country ; and his numerous de-

puties, with their retainers, would be for months engaged in making interest and

forming parties in support of their several pretensions to be his successor. In

this way, heat and contention, and petty intrigue would be made the order of the

day, and every county in the state would be thrown into convulsions.

But the evil would not stop here. The sheriff would enter on the execution

of his office, warm from tlie contest with tlie friends and opposers of his election

under his eye, and with his pocket full of paper and parchment sins of the peo-

ple, which he might visit tipon his unfortunate enemies with a most cruel and

destructive vengeance. While, on the other hand, he would be apt to execute

the functions of'his office against his friends with so lenitent a hand, that no

monies v/ould be collected Vrom tliem, except through rules and attachments

almost without end. This, he contended, would be the natural course of thingSj

under such a system. Indeed, we had before us in one state, as he was inform-'

ed, an example of this scheme once tried, and found so fraught with evils that

it was laid aside. He alluded, he said, to New-Jersey.
_

But, sir, there is ane great principle of government, which some of the wise

and learned gentlemen who have spoken on this subject, seem wholly to have

overlooked or neglected. It was one which the greatest writers and states-

men have ever deemed essential to the permanence of every govemnient ; in-

deed, a principle, without which no government could well carry on its plans

or enforce it-: laws. It was this :~Tliat there should be some channel through

49
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which the remotest parts of the state would feel the influence of the central ad-

ministration. Was it so, or not ? Could it be expected, he asked, that with^
out a community of feeling-, without a single tie of interest, any government '

would long hang together ? What ligament, what cement, would there be to

bind the head and the remote parts together ? Without this, the government
tvould be like a rope of sand. By this plan of electing judges, justices and she-

riffs, which some gentlemen seem to dwell upon with rapture, but which, he
said, appeared to him so preposterous and dangerous, you allow none of this in-

fluence to exist. What better channel of influence can be found, than that of the

magistrates and executive officers of the counties ? The chief executive of the

state was hound to have the laws enforced,and it must be done through these offi-

cers-; not that they were to be subject to his commands,but they ought to feel an
interest in complying witli his reasonable requests. The time might come,when
it would be necessary to call in aid some other principle in support of govern-
ment than that of patriotism, which, alas ! had been found, in some cases, rath-

er weak among us. Tlie plan proposed would make our government no better

than a confederacy of counties ; by which we shall have a wheel within a
wheel, or rather a wheel without, not in the least moved or influenced by any
mainspring or machineiy within. It would be somewhat like the confederacy
of these United States, that existed before the present constitution was formed,
and was found so deficient in thi» sound pirnciple of government.
He did not wish to enlarge upon this subject ; and he was thankful that the

committee had indulged him thus far. He considered this a most important
subject, and apprehended that some gentlemen, by avoiding one mischief, were
running directly into another.—He wished to treat every gentleman with deli-

cacy ; but said he could not forbear to observe, that he thought, from the ob-

servations he heard delivered the other day by a wise and experienced states^-

man, for whom he felt the higliest respect and veneration—'he alluded, he said, to

the honourable gentleman from Queens—that the high and elevated sphere ia

which that gentleman had acted for many years, had rendered him less qualifi-

ed than many men of far less talents, to judge of the regulaitions necessary and
proper to be adopted for our country towns and counties. Information of this

sort did not so much depend on great talents as practical experiense. He in-

tended nothing disrespectful ; and concluded by expressing* a strong hope that

the .riution of the gentleman from Delaware would be rejected.

Mr. King stated, that although with regard to justices of the peace he had
thought it proper to vest their election in tlje people, it did not, therefore, fol^

low, that slierijf's were to be appointed in the same manner. Very different con-

siderations were applicable to the two subjects. In the election of the magis-

tracy in tlie different towns of this state, the capacitt/ of the people to choose,-

was alone drawn iti question. There was no unfitness, in the nature of things,

in making the appointment in that mode ; although he was perfectly satisfied

with the plan which had been adopted by the Convention ; the great object be-

ing to dissever and disconnect the magistracy from the central power at the

Seat of government, and to destroy this extensive means of patronage which
might be improperly employed, and vras not necessary to sustain the govern-
ment.

But the case of the sheriffs was far different.

In all the fr-ee governments of this country, it hatl been determined to divide

political power into great departments, or>e of which was the executive. He
was charged hy the constitution with the faithful execution of the laws. He
was responsible to the people for the performance of this trust. If there was
any power which in its very nature required (o be indivisible, it was the exc"

cutive. Tlie unity of the executive was a quality indispensable to the perfec-

tion of that department of the government. To divide that power, is to v.'eaken

and destroy it. The legislative and judicial departments may be wisely divided

and subdivided; but all c^tperience shews, lliat the unity of the executive must
be preserved, in order to preserve its slreiiglli and its efficacy. All schemes, by
which the executive was attempted to he divided, had failed : and that of the

Directory in France was a signal failure, attended with disgrace and disaster.^

The same might be expected froa any plan of a council, presided over by the
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supreme executive magistrate ; or of any other, by which he was attempted ta

be deprived of the ordinary means of executing- the laws.

The appointing power is not in general necessarilij connected with the execu-
tive department. Portions of it may safely and discreetly be given to other de-

partments. But that portion of the appointing power which is executive in its

very nature, must be given to the executive department. Such is the power of
appointing to the office of sheriff". The magistracy is not necessarily connected
with the execution of the laws by the executive department. It is the lowest

order of the judiciarj'. But the sheriffs are ministerial officers, directly connect-

ed with the supreme executive. He is responsible for the execution of the law,

and they are the agents and the instruments with which he is to execute them.

How can he be responsible for the faithful performance of this important trust,

if you deprive him of the only means by wliich he can execute it ? As to execu-
tive offices, you must therefore re-embody and re-unite them with the execu-
tive power, or destroy it by rendering it utterly incapable of performing its high

functions.

The sheriffs should be responsible to the executive, and derive their authority

from that source. What is the analogy of the federal government .'' Tlie mar-
shals of the districts—are they appointed by the states, or by the people in the

respective districts ? No, sir ; they are appointed by the supreme executive

of the union—by the president and senate. Why are they thus appointed ?

Because the president is responsible for the faithful execution of the laws of the

union, and for the supremacy of its power in the several states where the mar-
shals are stationed. And if true in the United States, is not the same thing true

in the several counties of this state ? IIow can the governor be justly held re-

sponsible for the faithful execution of the laws, if he has no control over those

by whom all processes, civil and criminal, are to be executed ; who may com-
mand the |)ower of the county and of the neighbouring counties to their aid ia

case of resistance ? Suppose a peculiar state of property in particular districts

of country—suppose aspirit of insubordination and discontent to exist in certain

counties, which it was a part of the appropriate duty of the executive to repress

and subdae : would you furnish him beforehand with the excuse, that though
he had the best disposition to perform his duty, you had deprived him of the

means of doing it, by vesting in other hands the nomination of the agents

through whom alone he could enforce obedience to the laws ? Is it not risking

the good order and harmony of society thus to weaken the responsibility of the

executive ? In order to secure this responsibility, the executive power must
be united, consolidated, and connected in all its ramifications with the supreme
government of the state. He did not mean by this, that the appointment of

every subordinate, local, and municipal officer, was to be made by the central

snthority here. He had, on a former occasion, expressed his opinion that all

guch officers and magistrates, might safely be elected in the respective cities,

towns, and counties ; and he had still the same desire that this great mass of

patronage and power might be broken up into minute fragments, and disposed

tliroughout the land : but he trusted the Convention would not misapply this

idea, and extend it to officers who were directly connected with the supreme
executive, and essential to preserve its unity—to secure its responsibility, and
the faithful and energetic execution of the laws.

Ge!v. Root would not make use of such arguments as had fallen from his

honourable friend from Oneida, to oppose the proposition. This gentleman,
together with a gentleman from Albany, had expressed great fears that we were
about to launch our political barque into a tempestuous sea of civil liberty. I

have no such fears for our political barque. * I can unite with the illustrious

Jefferson in saying, that I prefer a tempestuous sea of political liberty, to a calm
of despotism. We are told by the gentleman from Oneida, and by the gentle-

man from Queens, that it is necessary to have a connexion between the execu-

tive and these great county officers ; it is necessary there should be some liga-

ment or cement to bind them together : and by whatever other bonds of union

thej- would have them bound, they have not conde scended to inform us. Some
ligament or cement to bind these parties together, as the old council bound its

dependants—to cement the sheriff tp the car of the executive. I should prefe.?
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some of the newly invented hydraulic cement, to this kind that the exeoolire i«

to furnish throug-h his hi^h appointing' authority. But we are told that the slio-

riff is an executive officer, and should therefore be under the direction of the

executive of the state, whose duty it is to see the laws executed. Is the sheriff

to be a Immble tool in the hands of the executive, as an axe or a hammer in the

hands of the carpenter ? The old council of appointment have sometimes un-
dertaken to appoint sheriffs tliat were not very agreeable to the feeling-s of the

g'overnor ; and have not these sheritfs done as well as the humblest tool of the

executive ? Have not the sheriffs appointed the last winter, discharged their

duty as well as if they had been thus cemented to the governor ? The gentle-

man from Queens has told us, that the sheriffs should not be appointed by the

people, because the marshals of the different states are not appointed by the in-

dividual state where they have jurisdiction. The gentleman is well acquainteri

with the confederation of the United States, and the principles of government

;

but would the gentleman compare the counties in our state, with the states in

the union as they respect the general government ? Have we, then, fifty-two

independent republics in this state, all combined in one great confederated re-

public ? Are people to be informed, that because the marshals of the different

states are appointed by the president of the United States, the sheriffs in the
different counties of this state must be appointed by the executive ? The ho-
nourable gentleman from Oneida tells us, that if the sheriffs are elected, they
will visit the sias of their pockets upon the people, which of all otliers arc the
piost terril)le to a man that is in debt—they will collect the seven phials of wraU*
into one great bottle, to pour out upon the heads of those who may oppose their

election. \Yould he be any more likely to wreak his fury on those who opposed
his election, than on those who miglit oppose his appointment by a council ? I

think not. It is proposed that the sheriff shall hold his office for a given time,

and then be ineligible for a time, by wliich means he cannot turn his influence.,

while in o£c^, to the purpose of a re-election.

The gentleman from Oneida is fearful that this method will stir up comnio-
tion at the elections ; and I don't know but fighting, and every tiling else that

is direful.

The little commotion that wouki be excited, would be only that healthful ex-

citement which warms and invigorates. It is necessary that there should be a

little warmth and bustle occasionally, if it does not amount to boxing matches;.

It keeps the pohtical blood in a genial circulation, and prevents it from run-

ning cold, and the heart from ceasing to palpitate. If your sheriff and clerk

arc elected by the y)eople, they will feel a greater duty imposed on them, todi?-

chai-ge their ofnce with fidelity. They will not be necessarily drawn into the,-

political cabals at tlje scat of government. They will not be looking to party

divisions, and sub-division'^, and waiting with painful anxiety to see which pai-

ty is to predominate, that tiiej' may not be found in the minority, as the gentle-

man fi-om New-York, (Mr. Edwards) has told us he was, in the assembl)', there

being but twenty-six of the party to wiiich lie belonged, and he had to wait threp

or four years before his party prevailed. They will look to the people for patron-

age, and I am unwilling to place themin sucli a situation, thatwhen theirpoliticai,

party may happen to be the minority, tliey will be compelled to surrender alK

?ind begin a warfare to build up a new party, and stand ni confusion, wonder-
ing wliich way a political party will shape itself before they know which way
^o go. If they are elected by the people, they will know where to look fou

their support, and how to merit it.

I have no opinion of haying sheriffs and clerks in the countr}', appointed and
removed at the will of individuals in g-reat cities. In the county where I reside,

there have been sheriffs and clerks that could not obtain a majority of votes in

the county. The people were justly displeased, and I am anxious that they
should be satisfied.

A division having been called for on the first part thereof, relating to sheriffjj,

the same was decided in the affirmative as follows :

AYES.—Messrs. Bacon, Baker, Barlow, Bowman, Briggs, Brooks, Burroughs,
Carpenter, Carver, D. Clark, R. Clarke, Collins, Cramer, Day, Dubois, Di>
e;-, Py(^l<;raan, Edwards, Ferris, Fisher, Fr<?st, Ilees, Jlitmphrey, Hunt, HufL;
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tcr, Hunting, Huntington, Hurd, A. Livingston, M'Call, Moore, Park, Pitcher,
Price, Pumpelly, Radcliff, Ilhinelander, Kicliards, Root, Rose, Sage, N. San-
ford, R. Sandfbrd, Schenck, Seelcy, Sharpe, Sheldon, I, Smith, R. SmiLli, Spen-
cer, Stagg, Starkweather, Steele, D. SoiUherland, Swift, Sylvester, Talhnadge,
Taylor,Townley, Townsend, Tuttle, Van Fleet, Van Home, Van Ness, Ward,
E. Webster, E. Williams, Woodward, Wooster, Young—71.

NOES.—Messrs. Beckwith, Birdseye, Brcese, Brinkerhoff, Buel, Child,
Eastwood, Fairlie, Hallock, Hogeboom, Howe, Jay, Jones,, Kent, King, Lan-
sing, P. R. Livingston, Munro, Nelson, Paulding, Plait, Porter, Reeve, Rock-
well, Ross, Russell, Seaman, Ten Eyck, Van Burcn, J. R. Van Rensselaer,
Van VecLten, A. Webster, Wendover, Wheaton, N. Williams, Woods, Yates.
—36.
The residue of the section relative to count}' clerks, was then taken and car-

ried without a division,

Mr. Munro offered an amendment as follows : " But the connty shall uevec
be made surety for (he sheritf, nor responsible for his acts." Carried,
Gen. Root then moved that the word " including'''' he stricken out of the

3d section, and the word " except,'''' be inserted. Carried.

Mr. N. Wir-LiAMs moved to insert the words " cities ancV^ next preceding
the word ^^ counties'", in reference to the offices of the sheriffs and clerks, and
after some debate thereon, he modified the same by proposing to insert after

the words county clerks, " the sheriff, register, and county' clerk of the cit}-

of New-York."
But before any question was taken thereon, the committee rose, reported

progress, and obtained leave to sit again ; and the Convention adjourned.

WEDJ^ESDAY, OCTOBER 10, 1S21.

The Convention assembled as usual. Prayer by the Rev. Di?. Chester',
The minutes of yesterday were then read and approved.

THE APPOINTING POWER.

On motion of Mr. N. Sanford, the Convention resolved itself into a com-
niittee of the whole on the appointing power. Mr. Lawrence in the chair.

Mr. N. Williams. I had the honour to make a motion yesterday, to insert,

after the words, " county clerks," the words, " the sheriff, register, and county
flerk of the city and county of New-York; but really, sir, having no wish to

embarrass the plans of the honourable gentlemen who represent the city of

New-York for its municipal government ; and much less to entail upon the
f;itizens of New-York a principle that will prove so destructive, in my opinion,

to its future peace and happiness, as well as to every part of the country where
it is adopted, I will take the liberty of withdawing the motion.

Mr. Edwards renewed the motion which the gentleman from Oneida ha^
iust withdrawn. Carried.

Mr. Tompkins offered the following amendment

;

•' And the governor may remove any such sheriflT, clerk, or register, at any time
within the said three years for wliicli tlie said sheriff, clerk, or register, sliall be
elected, giving to such sheriff, clerk, or register, a copy of tiie complaint or charge
against iiim, and an opportunity of being heard in answer theieto before any de-

cision or removal shall be made."

JuDfJE Van Ness said, he believed it was agreed on all hands, that it was
necessary to have a power somewhere sufficient to remove sheriffs in case of

incapacity to discharge the duties of that otficc with propriety ; and in cases of

mal-conduct ; although a man might be worthy and well qualified, when he
was appointed, he might, before his term expiredj become bnnkrupt. nr lose
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his character for integrity, which would render it unsafe for him to retain tlie

office. Cases might occur, where local disaffections to the government, might
render it important that this officer be changed. If it was necessary to have
this power any where, it was necessary to have it where it could be exercised

with firmness. It was his opinion that the governor would be the most proper

person to exei-cise this power ; as he could have no possible motive, except
that of the public good, for he could not possess the power of filling the office with

his friend, after it was vacated—even if he could, he would be cautious how he
offended the people of a county, for the sake ofgratifying a friend. It had been
suggested, that the officer ought to have an opportunity to make a defence—and
that the executive should make known the reasons for which he removes ; this,

he thought, might so;r;etimes be improper. There might sometimes be cogent

reasons for a removal, which would be improper to disclose—there might be cer-

tain immoral disqualifications which would be indelicate to make known. The
honourable President of tiie Convention, had added to the proposition which was
offered, such improvement as lie deemed wholesome ; but he did not think there

could be any possible inducement for the executive to abuse this power, if it

was submitted to him alone. His responsibility to the people annually would
be a sufficient guard against an improper exercise of his power.

Mr. Tompkins said that by dividing his proposition, the gentleman from Co-
lumbia might try tiie sense of the Convention on the power of removal without

cause assigned.

Gen. Eoot wislied the cause of removal might be known and assigned.

He was no friend to gubernatorial delicacy. We had seen too much of it al-

ready.

Judge Van Ness modified his proposition, which was, however, withdrawn,

at the suggestion of Mr. Tompkins, and Mr. T.'s was substituted.

Mr. Tompkins jsiovcd tl)(it his proposition be divided into two parts. Carried.

The question on the first part, relating to the removal of sherilfs, was taken

and carried.

The question w^is then stated to be on the second part of the proposition, re-

quiring the governor to assign reasons for such removal, and to give to tiie slieritr

an opportunity of appearing in liis own defence.

Ckanceelor Kent was opposed to the proposition, on the ground that it

ini"lit be expedient for the governor to remove sheriffs without assigning his.

reasons. He thought the executive should have both the appointment and re-

moval of those officers. The governor was the great sheriff of the state, and the

sheriffs should be considered in the light of deputies.

Chief Justice 8pencer approved of ilie proposition. No officer should be

removed for arbitrary cause, nor without good reasons. He could not concur

in opinion with his honyurable colleague, (Mr. Kent.) It was desirable to

break into fragments and disperse tlie appointing power; and tliis Convention

vvould never consent to give the governor the power ofappointing and removing

his own sheiifTs. He thought there was no necessity of departing^ from a valii-

ble principle.

Mr. Tompkins was confirmed in the expediency of retaining that provision

in his amendment. It is the professed object of all to exclude party. But if

ihis clause be rejected, a sheriff may be displaced in secret, and without cause

•Assioned, which may be merely a pohtical one, and thereb}' his character im-

paired by supposing it to proceed from moral disqualifications known to the ex-

ecutive. It would really be conferring the power of appointment on the go-.

Ternor, and introducing that very party spirit which we ought to exclude.

Mr. Kapcliff was opposed to tiie lasti)art of the proposition of the honour-

able gentleman from Richmond.

Gen. Root again expressed himsejf in its favour. He was not in favour of

vicldin"" the reputation of his fellow-citizens to the delicacy of t!ie executive.

Suppose a case in wiiich tlie political parlies in a county are nearly balanced.

He removes the successful candidate, who is opposed to him in politics. He
hein<^ ineligible for the next three 3ears, and not like John Wilkes, capable of

being thryst back upon the executive, and being placed hors combat, is effcc-

hiallv DJcccd in the back groiin'4. The same game is continued, until all the
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popular candidates are laid on the shelf. In tliis way he may vacate the electioa

orihepeople,andrendernugatory the provision vvhicJi theConvention had passed.

The question was then put and carried.

The chairman then read the 10th clause.

Mr. Radcliff moved to strike out the words, " except the (mayor of) the

ditv of New-York."
Mr. Fairlik opposed the motion. He thought it was iuexpedient to make

the mayor the meie creature of the common council.

Mr. "J av was also opposed to the motion of Mr. Radcliff. He said the mayor

of the city might otherwise be opposed to the executive, and it was important

that there should be an union and harmony of sentiment between them. The

mayor of that city has great power, which is more arbitrary within its jurisdic-

tion, than that of the president of the United States. He (Mr. J.) was not in

favour of accumulating- the power at the seat of government, but there was a

moderation to be observed in all things, and he feared we were verging to an

unreasonable jealousy of the general appointing power. The mayor was the

preserver of the peace, and the head of the police of that city. It was proper,

tlierefore, that he should be independent of the city in the exercise of his pow-

er, which might require him to suppress mobs, of which there had been one of

three or four days continuance in that city.

Mr. Mu.nro concurred with his honourable colleague. The proposition

would reduce the mayor to a mere chairman of the corporation.

Mr. Sharpe supported the motion; and hoped if the mayors of other cities

were to be appointed by the common council, New-York would not be an ex-

ception. A great partof his judicial power had been given to the first judge.

Mr. Radcliff had hoped that tlie principle of having officers elected by the

people had been established by this Convention ; and therefore he would not

enter into a discussion of its propriety. Have we not examples on this subject .''

The city of Philadelphia appoint their mayor by the common council, and no

evils are known to result from that method there. In the city of New-York,

tlie duties formerly incumbent on the mayor are now divided. He is merely a

ministerial otficcr, who attends to the police and good order of the city. He,

to be sure, appoints carmen and marshals ; but he should apprehend no danger

from him en that account. With respect to this city being more exposed to

mobs than other places, he did not think it was the case. We have been told

by a gentleman from Westchester, that within his recollection there was a great

niob in that city. It was not a political mob, but a mob of doctors.

Mr. Fairlie said the mayor and sheriff of New-York were charter officers^

and with these we ought not to meddle.

Mr. Jay said there had been tumults in the city of New-York, and it was fair

to argue to the future from the past. He had not said there had been political

mobs, but it was immaterial to him if his Louse was to be torn down, and his

life jeopardized, whether it was done by a political mob, or any other kind of

mob. He was in the political minority, and for that very reason he wished the

executive of the city might act in union with the executive of the state, that the

stronger arm of the latter may be lent to the former, to protect him from out-

rages. It was indeed peaceable at present in that city. He hoped it would so

continue. But it was not correct to say that because the sun shines to-day, we
shall have no storm to-morrow.

In relation to the powers of the mayor— it is true that they have been di-

vided—but he is not divested of them. In that division, all his judicial pow-

ers ai-c distinctly reserved, and it was only to relieve him fiom too heavy a bur-

then that a separation was authorized, but he retains the same powers he ever

had, and may at any time resume their exercise.

Mr. ShaRpe said, if mobs and tumults should arise, a mayor elected by the

corporation would be as well qualified to quell them as a magistrate elected at

Albany.
Col. Young thought that the aldermen and a,ssistant aldermen were not of a

character to encourage or favour tumults and mobs. He believed the corpo-

ration was a very proper tribunal for the appointment of the mayor.
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Mr. Mu.nro said that tlie mayor and corporatioo would completely controJ

the elections of the city, if the former were appointed by the latter.

Mr. Van Buren would vote for the motion, although it was not contemplated

to appoint the mayor by the general appointing pow'^r, as had by some been
supposed.

The Chief Justice remarked, that the corporatiou of New-York had here-

tofore been, and now were, composed of men who would not be likely to en-

courage mobs. A case, however, might occur, when men of a different cha-

racter might be elected, and when nothing could save the citj'. He should,

however, vote for the motion, as he believed the corporation better qualified

tlian any power at Albany.

Question taken, and decided as follows

:

AYES—Messrs. Bacon, Barlow, Beckwith, Birdseye, Bowman, Brinkerhoff,

Brooks, Burroughs, D. Clark, R. Clarke, Clyde, Collins, Cramer, Day, Du-
bois, Duer, Dyckman, Eastwood, Edwards, Feuton, Ferris, Fish, Frost, Hal-

lock, Hees, Howe, Flumphrey, Hunt, Hunter, Hunting, Huntington, Hurd,

Kent, King, LefFcrt.s, A. Livingston, P. R. Livingston, M'Call, MiUikin,

Moore, Nelson, Paulding, President, Price, Pumpelly, Radcliif, Rhinelander,

Richards, Root, Rose, Russell, Sage, Sanders, N. Sanford, R. Sandfortl,

Schenck, Seaman, Seelcy, Sharpe, 1. Smith, R. Smith, Spencer, Stagg, Stark-

weather, Steele, Swift, Sylvester, Tallmadge, Taylor, Ten Eyck, Townley,

Townsend, Tripp, Tuttle, VanBuren, Van Fleet, Van Ness, Van Vechten,

Ward, A. Webster, E. Webster, Wendover, Wheaton, E. Williams, Wooster,

Young—87.

NOES—Messrs. Buel, Child, Fairlie, Hogeboom, Jay, Lansing, Munro,

Park, Piatt, Rockwell, Sheldon, I. Sutherland, Van Home, J. R. Van Rensse-

Jaer, N. Williams, Yates— 16.

Mr. Edavards moved to strike out the words " and clerks."

After some desultory discussion, the question was put and carried.

The fifth section of the report, as amended, was then read.

Mr. Van Buren said, that in the amendment of the gentleman from Orange,

the term of office of justices was left in blank. He moved that the blank be

filled with three years. One, two, and four years were also moved.

Gen. Talmm AI5GE proposed an amendment—that the justices hold their offi-

ces for four years, and a fourth part be elected annually, to give stability to the

magistracy.

Cnir.F Justice SpEr>'CFR said, in some towns there would be but one justice^

in others two and three, kc. It would therefore be impracticable to appoint a

portion of them annually.

The question on four years (the longest term) was putandlosi.

The question on three years was put and carried.

The clause as follows was then read and approved.

'' That any person so appointed a justice of the peace, may hold his office for

three years, unless removed by the county court, or court of common pleas, for

causes parvicularly assigned by the judges of the said court. And that no justice

of llie peace shaM be so removed, until notice is given him of tlie charges made

against him, and :m opportunity alForded him of being heard in his defence."

The sixth section was then read in the words following :

§ 6. That all officers under the authority of the government of this state, in the

eiiy of New-York, whose apijolntment is not vested in the common council of said

cltv, or in the governor, by and with the advice ^nd consent of tlie senate, shall be

appointed in the follo>.ving manner, to wit :—Tlie inhabitants of the respective

v/ards of tiiat city, qualified to vote for members of the legislature, shall elect

one person in ench of the said wards, and the persons so elected, shall constitute

a board of electors for the appointment and removal of all such c>fficcrs. That

immediately after tliey shalUie assembled in consequence of the first election,

thev shall be divided as equally as may be, into three classes. The scats of the

electors of the first class shall be vacated at the expiration of the first year
;
of

tl\e second class at the cNpiratloii of the second year ; and of t^ie third class at
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the expiration of the third year, so that one Ihh-d may be chosen every year
;
and

if vacancies happen by resignation or otherwise, they shall be supplied by llie

wards in which they liappen', in the manner above mentioned. And that no snch

elector shall be eligible to any office within their gift, during the time for which

Jie shall be elected.

Mr. Radcliff had hoped that some gentleman would provide a substitute

for this clause; but as it had not been done, he must move to have it stricken

out, that some other appointing power could be provided for the city of New-

York. If tlie committee would take it into consideration, they would find that

the city of New-York had many oflicers not required in the other parts .of the

state, which rendered it more diflicult to settle the appointing power in that

city than in any other part of the state. The city and county of New-York

were co-extensive—there were no county regulations distinct from those of the

city—which was different from the other cities and counties in the state. This

rendered it necessary that they shotdd have a diflerent regulation from those

places which have both city and county regulations in common. The plan pro-

posed by the gentleman from Orange, for the appointment of justices of tlie

peace, and adopted by the committee, would not answer for the city of New-
York : the court of common pleas, in the city of New-York, was composed of

the aldermen of the city and first judge—they all belonged to the corporation

except the first judge ; therefore, for the court to make a nomination, distinct

from the nomination of the supervisors, would be absurd. The plan adopted

for other places than the city of New-York, does not at all apply to the case of

that city—it would, in fact, amount to this, that the common council should

make the appointments ; and therefore I am of the opinion that it would be the

simplest and best way, to give to the council the appointment of such officers as

are in the counties appomted by the supervisors and judges of common pleas.

As the sheriff, clerks, and mayor "are provided for, we have but one class of offi-

cers corresponding with the officers of counties ; and that is the justices of the

peace. Mr. R. went into a minute description of the different orders of jus-

tices in the city of New-York, and their respective duties. He concluded by

expressing an opinion that the common council would be as proper a body to

exercise this power, in appointing justices of the peace, as any other body of

men ; and he should not object to the first judge associating with them, al-

though it would probably be as well to omit him. With respect to all other ofli-

cers of that city, not otherwise expressly provided for, he should be willing to

leave it to the discretion of the legislature to determine ; and with that view he

would offer his amendment, as follows :

'• That the justices of the peace in tliecity and county of New-York, including

the official jusuces, the justices of the marine court and the district justice, and

the clerks of the said justices, respectively, be appointed by the common council

ot said city; and all oiher officers in said city whose election or appointment is

not provided for by this constitution, shall be chosen, or appointed wiiliin the said

city, in such manner as the legislature may from time to time direct."

Mr. Vais Buren could not discover why the common council which had
been thought a proper body for the appointment of the other officers, was not

also adequate to other trusts. He therefore submitted the following proposition :

" That all the city or state officers in the city of New-York whose appointmehts

are not otherwise provided for in this constitution, shall be appointed by the com-
mon council of the said city and county and shall hold their respective offices du-

ring the pleasure of the said council."

Mr. Munro moved that it be laid on the table.

Mr. Radcliff supported this motion. The corporation had a vast patron-

age ; and it was very questionable whether it ought to be extended. He hoped
that the proposition of the gentleman from Otsego would lie on the tabic.

Col. Youisg would give to New-York the same mode of appointment, and a

like tenure of office, as had been given to the couatrv. He v/onld go so far as

GO
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to expunge the sixtli section. He thoiig'ht the common council equally capa-
ble of making' appointments, as the supervisors. He iras willing', in the event
of a tie, to lot the first judge decide.

JVTii. Fairlie vi^ished it might be postponed till to-morrow.
Mr. Munro hoped we should not dispose of otSces to the amount of half a

'nillion in haste.

Mr. Van Buren concurred with the gentleman from Westchester (Mr.
Munro) in believing that this subject required deliberation.

Mr. Tompkins hoped we should postpone and reflect on this subject. Fron>
his past and present connexion with tliat city, he knew the importance of the

question.

The CHir:F Justice thouglit we should pause before we gave such an enor-
tnous power to the municipal authorities of that city.

Mr. Radcliff thought we might at least take the question on striking out
the clause.

Mr. Jay tVas iA favour of the postponement. Ithe common council, he said.

Was the legislature of that city. They had the power cf taking private proper-

ty for public Use, ahd of assessing others to pay for it. They had power to

make contracts—a power which they had pretty liberally exercised—very ne-
cessary though very despotic powers in relation to the preservation of health

—

and about four hundred offices were already at the disposal of that body. If

state patronage would poison the senate, as gentlemen had supposed, he would
submit it whetlier there was not equal reason to fear that city patronage might
poison the common council.

Judge Pj.att begged leaVd to make One suggestion before the question was
taken. He had voted against making the mayor appointable by the corpora-

tion, and being in the minority he could not move for a reconsideration. He
wished some gentleman in the majority would move a reconsideration of that

vote. The subject was postponed till to-morrow.

The seventh section being under consideration, was read in the following

v/tirds :

§ 7. That all the officers which are at present elected by the people, continue

to be so elected ; and all otlier officers, whose appointment is not provided for by

this constitution, and who are not included in the resolution relative to tlie city of

New-York ; and al5 officers who may be hereafter created by law, may be elected

by the people, or appointed as the legislature may from time to time by law di-

rect, and in sucli manner as they shall direct.

Gen. Tallmadge proposed to amend the section sd as to prohibit the legis-

lature from referring any part of the appointments submitted to their disposal

to the general appointing power.

M». Van Buren was exposed Ui it, and wished to know the reasons that

eould be alleged in its favour.

Gen. Tallmadge went into an explanation of his views iii offering the

amendment. He disapproved of the most that had been done on this subject-

Ni> part should be left to the legislature.

!''Mr. Van Buren said if the gentleman from Dutchess found we were going

wrong, he should have put us in the right way. He was not anxious that the

appointments should be left to the legislature ; but if we interfered with the

discretion of that body, we ought to make sorae other specific disposal of them.

Mil. BmnsETE said a few words, when
Mr. R. Clarke moved that the seventh section, and the amendment there-

to, be postponed till to-morrow. Carried.

TENURE OF OFFICE.

§ 1. The Treasurer to be chosen annually.

§ 2. Secretary of state, comptroller, surveyor, and commissary general, to hold

during the pleasure of the legislature—removable by concurrent resolution.

§ 3. Sheriffs to be appointed annually, ineligible after four years, and to hole.

is?o oth?r office at the same time.
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§ 4. Judges of the courts of common pleas (except the first judge) and surro-

g^ates to be appointed for five years, removable by the senate on the recommenda=

lion of the governor, stattng the grounds on whicli such removal is recommended.

§ 5. Attorney general to liokl his office duruig the pleasure of the governor

and senate, removable by the latter on the recommendation of llie former.

§ 6. Recorders of cities by the same tenure, except that the recommendation

of removal shall state the grounds.

§ 7. Mayors of cities to be appointed annually.

§ 8. Clerks of courts and district attorneys to hold during the pleastife of thf

courts appointing them.

First section read. Carried.

Second section read.

Mr. Van Buren moved to strike out " secretary of state." Carried.

Third section read.

Mr. Van Buren moved to strike out the whole section. Carried.

Fourth section read.

Mr. Munro moved to strike out the words " except the first judge."

After some discussion, Mr. Munro withdrew his motion.

It was moved by Mr. Nelson that the fourth section be postponed till to-

morrow.
Gen. Root opposed the motion, and so did

Mr. Briggs. Should we be wiser to-morrow than we were to-day ? If so,

postpone our business till to-morrow.

^ Mr. 1. Sutherland was in favour of postponement. It would be better

taken in connexion with the judicial report.

The question for postponement was lost.

It was then again moved to strike out the words " except the first judge."

Carried.

Mr. Munro moved to strike out " surrogates."

Mr. Van Buren hoped not ; and after some explanation,

Mr. Munro withdrew his motion.

Fifth section read.

Mr. Van Buren moved to insert " secretary of state and," before attorney
general, theii^, for his—offices, for office. Carried.

Gen. Tallmadge moved to strike out the words " during the pleasure of,"

and to insert " for years, unless sooner removed by." Carried.
It was then moved to fill the blank with three ; and carried.

Mr. Duer moved to strike out " removable by the latter," Sec. Carried.
The section was then read as amended, and carried.

Sixth section read, adopted.

Seventh section I'ead and adopted.

Eighth section read.

Gen. Tallmadge moved to strike out "pleasure of," and insert " for

years, unless sooner removed by." Carried.

Moved to fill the blank with three. Carried.

Mr. Tompkins moved to reconsider the fifth section. Agreed to.

Mr. Van Buren offered the following i-esolution :
" That the secretary of

state and attorney general hold their respective offices for three years from" the
time of their appointment, unless sooner removed by the senate on the recom-
mendation of the governor." Carried.

Judge Van Ness moved to reconsider the sixth section. Agreed to.

Mr. Van Buren moved to strike out the sixth section. Carried.
He further moved to reconsider the fourth section, for the purpose of insert-

ing " recorders of cities," after the words " courts of common pleas." Agreed
to, and tiie insertion made accordingly.

Gen. Tallmadge proposed to reconsider the second section. Agreed to.

He then moved to strike out the words "during the pleasure of," and in-
sert " for years, unless sooner removed by." Carried.
He proposed to fill the blank with three years. Carried.
The question v^as then on filling the bkuik in Mr. Duer's amendment rr

spectingjuslices of the peace.
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It was proposed to fill the blank with three j-ears.

Mr. Munro thoug-ht it Avoukl be better to leave the time of meeting' indefi-

nite. It was not uecessaiy to turn out and appoint at stated times, but merely

to fill up vacancies.

The Chief Justice thought it would be well for the meeting for general

purposes to be once in three years—to fill vacancies, as often as necessary.

Mr. Vax BuREiN moved to postpone the further consideration of the clause

till to-morrow.

Mr. Sreldon proposed to amend in such manner, that the judges of the

courts of common pleas should be elected by the people.

The question was taken by ayes and noes, and decided in the negative as fol-

lows :

AYES—Messrs, Baker, Brinkerhoff, Brooks, Hurd, N. Sanford, Sharpc,

Sheldon, E. Webster, Young— 9.

NOES—Messrs. Bacon, Barlow, Beckwith, Birdseye, Breese, Briggs, Buel,

Burroughs, Carpenter, Carver, Child, D. Clark, Clyde, Collins, Cramer,

Day, Dubois, Duer, ]:)yckman, Eastwood, Edwards, Fairlie, Fenton, Ferris,

Frost, Hallock, Hees, Hogeboom, Howe, Humphrey, Hunt, Hunter, Hunt-

ing, Huntington, Jay, Jones, Kent, King, Lansing, Lefferts. Livingston,

M^'CIall, Millikin, Moore, Munro, Nelson, Park, Paulding, Piatt, Porter,

President, Price, Pumpelly, Radcliff, Reeve, Rhinelander, Richards, Rock-

well, Root, Rosebrugh, Ross, Russell, Sage, Sanders, R. Sandford,

Schenck, Seeley, I Sniitli, R. Smith, Spencer, Stagg, Starkweather, Steel,

D. Southcrland, I. Sutherland, Swift, Sylvester, Tallmadge, Taylor, Ten
Eyck, Townsend, Tripp, Tuttle, Van Buren, Van Home, Van Ness, J. R. Van
R'cnssclaer, Van Vcchten, Ward, A. Webster, Wendover, Wheaton, E. Wil-

jiams, N. Williams, Woods, Wooster, Yates—97.

Mr. ToiM^KI^s then renewed tlie motion of Mr. Van Buren, that it be post-

poned till to-morrow.
Mr. Van Buren proposed to reconsider the Sth section on military appoint-

ments. Agreed to.

He then moved to strike out tlie word " militia" before oflicers, that the ap-

pointment of civil, as well as militia officers, might be by the governor, during

the recess of the senate.

Mr. E. Wilijams opposed, and it was lost.

Gen. Root said the question before the Convention would be on the whole

clause—which he moved to have stricken out. Carried.

Chancellor Kent proposed to reconsider the 4th section on civil appoint-

ments. Agreed to.

The committee then rose, reported progress, and obtained leave to sit again.

In Convention, on motion of JMr. Radcliff, ordered, that the report, as amend-

ed, be printed. CJarricd.

Mr. Yates moved that the committee of the whole be discharged from the

further consideration of the report on the appointing power, and that it be re-

ferred to a select conunittce, and offered a resolution to that effect.

The motion vras opposed by Messrs. Van Buren and Van Vechten, and lost.

JuucjE Van Ness olfered the following- amendment.a

And the supervisors and judges of the court of common pleas, (except in the

cUy and county of New-York,) t,h;dl in like manner appoint llie several officers

following, to wit :—auctioneers, coroners, inspectors of turnpike roads, and inspec-

tors of beef and pork, &c.
Whicli said officers may be removed, and vacancies from time to time filled, in

'ike manner, as is provided in relation to justices of the peace.

Gen. Tallmadge moved that the report of the committee on the legislative

dcriartmcnt, be made the order of the day to-morrow—Carried.

,\Ir. Fairlie offered the following resolution.

liesolved. That the 19lh article of the constitution of this state, ought to be

£.boiis!it;d.
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Uesolved That It be referred to a committee to consider and report to the Con-

vention, what provision be proper to be adopted In relation to the appointment ot

senators of the United States.

Referred to the committee, of which Mr. Radcliff is chairman.

Mr N Williams offered the following: resolution :
" that the secretary of

state be required to lay before tlie Convention, a list of the civil officers in the

city ofNew-York."
On motion of Mr. Root, Adjourned.

THURSDAY, OCTOBER 11, 1821.

The President took his seat at the usual hour, and no chaplain being present,

the minutes of yesterday were read and approved.

The following' communication was received from the secretary ofstate, pur-

suant to the resolution of yesterday :

STATE OF NEW-YORK,

Secretari/s Office, Albany, October 11, 1821.

Sir—In obedience to a resolution of the honourable the Convention of this state,

of yesterday, requesting me " to lay before them a list of the civil officers In the

city of New-York," I have the honour of submitting to tliem, through you, the

enclosed list of the civil officers, holding their commissions In that chy, under the

council of appolntment.-Some of the officers in that list may have ceased to act,

or are disqualified from acting; but there Is nothing m the possession of this de-

partment, enabling me to ascertain their number.

I have the honour to be, very respecttully, your obed't. servant.

J. V. N. YATES, Secretary of State.

The Hon. Daxibl D. Tompkins 7
President of ihe Convention. $

A list of the civil officers in the city of JSTew-York, under the council of appoint-

ment.

I

Xo. of Officers.

First judge,

Mayor,
Recorder,
Surrogate,

District attorney.

Sheriff,

Coroner,

Register,

Clerk of the city and county.

Clerk of the oyer and terminer and

sessions, •

Clerli of the sittings, and circuit court,l

Special for police) justices.

Police clerk,

Justices of the marine court

Assistant justices.

Auctioneers,

Resident physician,

Commission of the health office,

Health officer.

Harbour masters,

Master and wardens of the port,

lirancii pilots by vvayof Sandy Hook, 28

Inspector general of staves and head-

ing, 1

1

1

1

1

1

1

1

1

1

o
1

3
6
36
1

1

1

2
6

Cullers of staves and heading.

Assistant state sealer,

Inspector of flour,

Do. beef and pork,

Do. fish.

Do. fish oil.

Do. pot and pearl ashes,

Do. lumber.

Do. hops,

Do. leather,

Do. distilled spirits,

Inspectors of the state prison at

New-York,
Commissioners of excise.

Directors of the bank of Am.erlca,

Do. do. New-York,

Do. do. Mechanics,

Do. do. Phoenix,

Do. do. Franklin,

Examiners in chancery.

Masters in chancery.

Commissioners to acknowledge

deeds, 8;c.

Public notaries,

Total,
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On motion of Mr. Sheldon, Iba foregoing- commumcation was referred totlie

committee of (he whole, whenou the appointing power, and on motion of Mr.
Van Ness, ordered to be printed.

THE LEGISLATIVE DEPARTMENT.

The Ccnrention tlien resolved itself into a committee of the whole on the

report of Mr. King, from the committee on the legislative department. [Vide

page 141.]—]\]r. Van Buren in the chair.

Mr. King explained the views and principles by which tlie committee, of

which he is chairman, were governed in making their report.

He presuined, the committee would take up the several branches of the re-

port in tlieir order : the first section related to a branch of the constitution al-

ready established, and would require no explanation or arguments in favour

•of its adoption ; it proposes, that the number of members of the senate and
assembly remain as established. The state is at present divided into four se-

natorial districts ; the whole number of senators is thirty-two, who are divided

into four classes, to the end that one-fourth part of the whole number may be
elected annually : giving each district a voice in the new representation. This

number is adequate to serve as a check upon the other branch of the legisla-

ture. He was not aware, that it v/ould be wise to alter the number.
With respect to the assembly, he must confess, it would be more agreeable

to his feelings and views of government, if the number were less than that to

which it might hereafter arrive, viz. one hundred and fifty.

At present the number stands at one hundred and twenty-six ; it is probable,

at the time of tiie next apportionment, it will amount to one hundred and forty

;

On this subject he would submit one or two remarks. There was no precise

rule established as to the proportion between the electors and the elected ; there

were considerations, however, on this subject, which might be worthy of some
attention. It had been shewn, in this country as well as in others, that the

number could be too far extended for the convenience of debate and delibera-

tive discussion ; and large bodies of men were more liable to run into extremes
cf passion and zeal, than bodies less numerous. He was inclined to believe,

that a bod}', not exceeding the present number of the assembly, (one hundred
and twenty-six,) was suflicient for any valuable purpose ; as well with respect
to local as general interests, which would naturally come before the legislature.

TliC local districts, which they would represent, v.'ere not so large but they
might bring together all the necessaiy information concerning their respective

interests and desires. When assembled, they would be numerous enougij to

deliberate and determine with propriety upon the relative merits of general and
local claims.

The congress of the United States was, in his opinion, loo numerous for con-
venience in doing business. The experience of every gentleman must have
shown, that the larger the body of men, the more liable they were to cabals
and factions.

Another consideration :—There is not, perhaps, a country in the world where
Ihey have so many legislators engaged in making lau's, as in the United States.

Wlien we look at the individual states and the general government, we find the
amount of legislation far exceeding that of any other part of the world : it is

salutary and advantageous to the community, periodically to compare all the
different circumstances arising' out of the various interests in society, and to

provide for contingencies which must occur. The representatives of the peo-
ple, by conniumicating >vith each other, bringing together the various views of

the local districts which they represent, and comparing them with the larger
interests of the state, derive mutual benefit from each other—each becoming
acquainted with the condition of every other portion of the community.
As small a nuinber as can consistently effect all these objects would be de-

i-irable, as tlie expense must increase iu proportion to the number.
This body of men are imjiortant, not only as it respects their power of mak-

ing salutary laws, but they have tlie control of the treasury and j)roperty of the

itate ; and it has ^oinctimcs happened, that thev have made a more free use cl'
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'{he public funds than was deemed expedient by the people. Too biiiall a num-
ber oug-ht not to be entrusted witli these important concerns, and if the number

is increased it Avill necessarily increase the expense accordingly.

From these considerations it has seemed proper to tlic committee to recom-

mend the amendment of 1801, as a part of the constitution which wc are about

to form—tliat the number of senators remain as it is, and the number of the as-

sembly increase to one hundred and fifty as provided by that amendment.

Gen. Root moved to strike out the iirst and second sections of the report,^

and to insert in lieu thereof the following amendment :

—

1. The senate sliall consist of thirty-six members, to be elected for three years.

On *the return of every census, the state shaU be divided into twelve districts,

as nearly as may be, equal in the number of electors, and each be entitled to

three senators, one of whom to be elected annuilly. Tlie districts shall be

composed of contiguous territory, and not altered till the return of another cen-

sus

2! The assembly shall consist of one hundred and forty-four members, to be

ekcted annually. On the return of every census, they shall be apportioned

among the several counties, according to the number of electors in tliem, re-

spectively ; and shall not be altered, till the return of another census. But each

r.ounly shall have one member, and no county shall have more tiian six mem-

bers. No new county shall be erected, unless it contuin one one hundred and

forty-fourtli part cf the electors in this state.

In support of the amendment Mr. R. observed, that ho presumed it was well

established, that senators ought to be elected for a longer term than members

of the assembly ; indeed, example and experience had sliown the propriety of

that plan. It was highly important that tlie senate should be a stable and per-

manent body, in order to which it was advisable to have it divided into classes,

by which a certain number of seats might become vacant, and be filled annu-

ally, preserving at all times a majority of old members, by whose experience

the 'new ones might annually be benefited—t!ie whole serving as a salutary

check upon the other branch of the legislature.

He had various reasons for proposing the number of thirty-si.x for the senate,

as there were now thirty-two, eiglit of whom would go out the first of July next,

he would propose that instead of electing eight, there should be twelve elected,

and continue' to elect twelve annually, and vacate twelve seats annually, by

which means there would at no time be more than one-third new members in

the senate.

The arrangement could be so made by the legislature, if not the first year, it

might soon after, that each of the twelve districts into which he proposed to di-

vide the state, would annually elect one senator; whereas by the report of the

committee, seventeen districts are recommended, some of which would be en-

titled to three senators, and others to but one. This was contrary to the prin-

ciples of equal representation, as some districts would have a fresh representa-

tive annually, and others only one in three or four years.

Some had proposed to have thirty-two districts. This was objectionable, as

they v/ould not have an election in the same part of the state oftener than once

in three or four years ; consequently, the voice of these districts would not be

annually heard in the senate ; besides, they would almost forget the time when

an election for senator was to happen.

It would not be as familiar to them as the election of assemblymen, and they

might not care so much about it. The senate would not feel that influential im-

pulse which an election was calculated to give it—this, he thought, was an im-

portant consideration. The senate would be more apt to feel their responsibility

to the people, and reverence their creator, when the public voice was annually

He thought thirty-six members for the senate could not be too many for this

large state ; he was aware that the larger the body of men, the slower, but

more deliberately thev would act. It was a complaint that legislatures were

apt to legislate too much instead of too little. Thirty-six would not be too many

for a deliberative assembly. They would not then )®ok like a select committee
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With respect to the n.ssembl}^, he could not see any g'ood reason for having-

the number increasing-. There was a time when it was proper—when the state

was in some parts a wilderness. The country is now settled, and tlierc will be

no new district of country to be represented ; the only diilerence that will oc-

cur, is in the increase of population. He was of the opinion that one hundred

and forty-four was a very good number for the assembly. It would answer all

the beneficial purposes of a representative g-overnment. One hundred and.

fort^-four in the assembly, with thirty-six in the senate, would be as four to

one, which had been considered a very just proportion.

He did not know that there was any particular mag-ic in the mimber 12,

that should induce him to take a gross for the assemblj', and three dozen for

the senate, having- 12 senatorial districts ; but it was a number that had been

highly respected before the publication of the new system of theology which

had been handed into the Convention yesterday. (Magic liarmonicus.)

There were provisions in the amendment which he offered, by which each

county in the state would be represented in the assembly : and that no two

counties should be united for electioneering purposes. There have been po-

litical parties in our legislature, and there will be again ; I would put it out of

their power to sever counties or to unite them for political purposes, when
their interests for civil ])urposes are not at all connected. There is a provi-

sion that no county shall have more than six members ; if their population shall

entitle them to more than six, let them be divided for the purpose of election.

The injury of a large delegation from one county had been forcibly felt. At
one time the city of New-York sent thirteen members—for the last seven years,

eleven. There was a time when three or four hundred votes in that city chang-

ed the political character of the state, by throwing the majority into the as-

sembly, and the appointing power into the hands oi peace party men, to the

gi-eat annoyance of the patriotic part of the community.

The election in the city of New-York, in 1800, changed the president of the

United States—but should there be a change the other way, even you, Blr-

(Chairman, (Mr. V. B.) would deplore the event.

There was another objection to so great a representation from one county, and

that was with regard to the fractions, which in smaller counties, were thrown

away; but in New-York procured them an additional member—instead of

eleven members, tliey were justl}' entitled to but ten. Besides all this, their

all coming from the same place, with the same interests and same views, car-

ries irresistible force in tiic pursuit of a favourite object. The representation

from New-York could effect great changes in the political aspect of the state,

all acting in concert—eleven in number would make a difference of twenty-

two by going from one side to the other.

There is a provision in my amendment inhibiting the erection of now coun-

ties, unless they have a jjopulation sufficiently large. As for those that arc al-

ready erected, let them remain ; but hereafter let no county be erected until

it is entitled to one member in the assembly. Let the fact be ascertained that

they have one one hundred and forty-fourth part of the electors in the state be-

fore they are set off.

Mr. Briggs was pleased Avith the amendment of the gentleman from Dela-

ware, but he should move to strike out " forty-four," making the number of

members of assembly one hundred, which he thought sufficient for all useful pur-

poses.

Gen. Boot was willing- his amendment should be read in blank.

Gen. Taelmadce wished the subject might be divided, and the senate

taken hast.

Mr. EnwAKDS moved, that the further consideration of the amendment of-

fered by the gentleman from Delaware be postponed till to-moi-row. Wc had,

in too many instances, lost sight of the reports of the select committees, wliicli

had been digested with great labour and care, and wasted much time on crude

and indigested amendments.
Gen. Boot replied to tiic gentleman from New-York, (Mr. Edwards,) and

remarked that if the amondmon! were jio-'lponnl. the two first sections would

n1so be po;-*lioned.
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:,Ir. Edwards rejoined, and spolce for somo time on (.he remarks that had

fallen from the gentleman from Delaware.

GeiV. Tallmadge was opposed to the postponement. It Was unfair to refuse

any member an opportunity ofolfcringan amendment.

Gen. Root again spoke against postponing his amendment.

Mk. Burroughs said that a postponement would amount to a rejection oX

the amendment.
Mr. King could see no benefit to be derived from postponmg till to-morrow.

lie agreed with the gentleman from Delaware, that if the amendment were

postponed, the two sections of the report must also be postponed.

Mr. Edwards said he was willing to relieve the committee from any em

barrassment on the subject of order ;—and thereupon withdrew his motion for

postponement.
Mr. Kino remarked, that in making the apportionment, the select commit-

tee did not include foreigners nor slaves. It was made upon the basis of free

male citizens. With regard to the districts, the committee would have pre-

ferred to make as many as there vvere senators, if they could have found it to

be practicable without dividing counties. As the inhabitants of counties were

associated and brought together for various purposes, they were better iic-

•juainted with each other than they could be with persons ofan adjoining coun-

ty, even if less remote in point of distance. This fact -fras observable in the

intercourse and communication between towns. The committee had therefore

thought it inexpedient to break in upon the counties, and had adjusted the ra^-

tio of population as well as they could consistently with that principle. If a

better plan could be devised, the committee would not pertinaciously adhere

to their own. Mr. K. was disposed to leave as much of the old constitution as

tliey could, and to destroy no part of it without good and substantial reasons.

He thought tlie plan of dividing the state into twelve districts would be found

to be inconvenient. The larger the districts, the more room there would be for

tiie operations of intrigue. The candidates for office were less known by their

constituents, who were therefore less able to judge of their comparative merits.

This evil had been felt in the great western district.

The senate, at present organized, was large enough for alUhe purposes of le-

gislation and appointment, so far as the appointing power is committed to them ;

and certainly large enough for the exercise of its judicial powers. Four years

gives more strength to that body, than a shorter term, and although there was

periraps no rule or standard by which to judge with exactness, yet perhaps we
could not resort to a safer guid"^e than experience. The constitution of the Uni-

ted States fixed the duration of that senate at six years. No inconvenience

was known to have resulted from that more protracted period. Why then al-

ter it to three ? He thought that body ought not to be further weakened by

shortening the term of office.

Gen. Tallmadge Lad been in favour of making the number of districts

equal to the number of senators ; but he was aware of tiie difficulties which that

project presented. He was therefore in favour of dividing the state into eight

senatorial districts, with four senators from each. A great object was to liave

the power cf the elected return by periodical rotation to the people. But he

would preserve the old constitutional term of four years. Jt was important to

give stabihty to that body. But lie was not satisfied with the apportionment

that the committee had made. The district comprising Putnam,- Dutchess, and

C\jluinbia, had a population of 95,000, and were to elect two senators, whilst

Rensselaer and Washington, with a population of only 78,000 were to elect the

same number. It v/as too unequal in its operation, and he could not vote in it?

favour.

Mr. KmsG made a few remarks in reply, when
Mr. Bason proposed to have tliirty-two districts, with one senator from

each.

CoL. YouNGWas opposed to the motion, and was in favour of acting on the

report of the committee. He spoke at some length on the original report and

the amendment.
Mr. Suarpe foresaw that wc should s/ion be inrolred in the same difficulties
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we had experienced on former occasions, by deserting original reports, and
actint^ on amendments. lie hoped we should adhere to the report, and build

upon it.

GE>f. E-ooT ag-ain explained and urged his amendment, and spoke in reply t(*

the gentleman who preceded him in the debate.

Judge Flatt thought we should waste much time by wandering from the

reportof the committee, and acting on the amendment otfered by the gentle-

man from Delaware. He then read in his place, and offered ^tlie following re-

solutions :

Resolved, That the sena'e shall consist of 32 members, to be elected for the

term olfoui- yeurs ; that the stale be divided into 32 districts, to the end that one
sena or be elected in e;ich district ; and that the first apportionment be made ac-

coi ding to ihe last census of free persons under the laws of the United States :

and
llesol-oedftiril:cr. That after the first election, the senators shall be apport ion

ed according to '.lie electors only, and not according to the number of free inhabi-

tani^.

Resolved, That it ought to be referred to the same select committee to settle and
i'epori the dctuils upon the principles above slated.

Judge Van Ness obsei*ved, that the Convention had now approached anotli-

cr important part of its business, and he vras unable to discover a single consid-

eration that should divert their minds from such a plan as might best answer
the purposes of the communitj'.

The number of senators specified in the constitution was, it is true,

apportioned according to the counties ; but this arose from the necessity

uf the case. Our fathers were then organizing a new government, and
no census had been taken of the people on which an apportionment could
rest. The case was otherwise at present The assembly was then appor-
tioned among the electors—the senate among' the freeholders. The latter

distinction has now been exploded, and the electoral census was made the

basis of apportionment. Mr. V. N. was awai-e that the principle now con-
tended for, would diminish the representation of the city of New-York ; and
a peculiar difficulty also arose from the circumstance, that by the last census,

no electoral discrimination was made, as relating to militiamen, and highway
labourers, who are now let in to vote. Tiie census was taken upon the prin-

ciples of the constitution as it then stood. How, then, could we arrive at a just

apportionment in relation to that class of voters ? He tlionght there was a diffi-

culty, which it was not easy to avoid, by adopting either the r.^port of the select

committee, or the amendment of the gentleman from Delaware. Notwithstanding
the profound respect which he entertained for that committee, and for the chair-

man of it, he could not but think that the report they had made was unjust, and
repugnant to public opinion. He was not opposed to the llrst section of the re-

port;—but in relation to the second, he thought it was too unequal in its ope-
ration to be entitled to the sanction of the committee. Mr. V. N. then enter-

ed upon a detailed argument to shew the inconvenience, ineqaality, and con-
sequent injustice of the apportionment as reported by the select committee.
He said a great object which all were desirous to attain, was to bring home to

the people a personal knowledge of the candidate who was to represent them,
and the smaller the district, the more perfect would that knowledge be. He
ihouglit there was nothing of importance to be gained in tiiat respect by
the proposal of the honourable gentleman from Dutchess, (Mr. Tallmadge,) of

dividing- the state into eight districts. It might about as well remain at four as

eight, as it respected the personal acquaintance which the constituent might
he supposed to possess v.-ith his representative. Mr. V. N. was, therefore, iu

favour of dividing tlie state into thirty-two senatorial districts. It would have,
he said, the advantage, among- others, of permanency—and would be altered

but little from one census to another. lie was aware that there were some
well founded objections to thi.i mode ; but he would defy human wisdom to

point out a mode to which there would not be well founded objections. The
^rcat object was to uvail otu-sclvcs cf that v/hich combines the greatest exGct-
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Tencies, with the fewest defects. He thought there was no c^reat practical

benefit to be derived from an annual election, as some gentlemen seemed to

suppose. The only important purpose it could serve, would be annuallj' to

infuse a portion of the existing- public feeling into that body. But if public

sentiment was strongly drawn to a particular object, it would diifuse itself

throughout the state. It would not be confined to a local section, but would
be conveyed to the destined port, as well through one channel as another.

It had been said tliat a minuter division than seventeen di-stricts, would re-

quire a division of counties. In the first place, lie doubted the fact. But ad-

mitting it were so, he would ask whether an arbitrary line would prevent peo-

ple from knowing each other ? He was disposed always to unite contiguous

territory—but was it not a fact, that persons residing near a county line were
often better acquainted with the inhabitants of the adjoining county than with
their own? It was the commercial mart, not tiie divisional county line, that confin-

ed or extended their acquaintance and communication. Mr. V. N. then endea-

voured to shew by a computation, that fewer fractions and inequalities would
result from a partition into tliirty-two districts than by any other division tliat

could be made. He also adverted to the congressional districts, which were
made up of integral counties and parts of adjoining counties, and particularly

referred to that of Columbia, in which three towns from the county of Dutcliess

were included. But no inconvenience, he observed, had resulted from that

association. So, also, the first and second wards in tiie city of New-York had
been added to Long-Island, and no complaints had been heard of its injurious

consequences. Indeed, it might in its operation lead to a more enlarged and
generous sympathy between those wiio had been previously disconnected, and
tend to repress any clanish spirit that might pervade a particular territory.

He was, therefore, in favour of dividing the state into thirty-two senatorial

districts, and also into as many assembly districts as there were members in

that body ; but as it was inexpedient for the Convention to enter into details,

and as they had not the proper and necessary evidence before them, he was in

favour of declaring merely the number of the districts that sliould be made,
and leave its detailed apportionment to the future disposal of the legislature.

Mr. Tompkins enquired of the chair whether it would now be in order to

offer an amendment ?

The Chairman, remarked that if the amendment related to senatorial districts,

it would not be in ordei'.

Mr. Tompkins observed that he had prepared an amendment, which coincid-

ed with the views of the gentleman from Columbia, (Mr. Van Ness.) He read
apart of his plan, which proposed to divide the state into thirty-two districts,

and tliat the basis of apportionment should be a census, to be taken in lC2o.

The Chairman said that the proposition was not in order.

Mr. King thought the plan of the gentleman from Richmond (Mr. Tompkins)
impracticable, since the apportionment must be made before the census would
be taken. He also adverted to another ditticulty that would arise from the di-

visiou of counties, whidi was, that no designation had been made in the late

census of the respective towns.

Mr. N. Williams said, he did not intend to enter very minutely into the

subject before the committee ; but would take the liberty of making a few re-

marks, expressive of his views, which should not detain the committee long-.

With respect to the difficulties anticipated, in dividing the state into districts,

he was confident that more had been feared tlian would be realised. Many of the

counties contained about the number of inhabitants whicli would entitle them
ro a senator, others might be united without dividing them into towns, so as to

have but small fractions ; and in cases, where it was necessary even to divide

counties ; he did not imagine any great inconvenience would result, as tlie ter-

ritory would be contiguous, and of course the manners, habits,and interest ofthe

inhabitants nearly the same.
Could the plan be effected, he should prefer having as many districts as tlicrc

are senators ; as the g-reatest evil of a representative government like ours, was
the inconvenience of having the candidate for office so far removed from many
of his constituents. The only remedy for this evil, was to liave the districts
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small : if, however, the plan which he had mentioned, could not be adopted, he

should prefer the proposition of the g-entlenran from Dutchess, to that of th6

gentleman from Delaware, for this reason, it would preserve the period of ser-

vice at four years, which he considered none too long-. lie would rather see

the time increased than diminished, and \ipon this plan eacli district miglit an-

nually send a new member, which he considered essential and important. He
was pleased with the idea of bringing- home to the people the candidates who
were to receive their suliVage, and with affording- them an opportunity of annu-

ally expressing their sentiments to the senate,through tlie medium of afresli re-

presentative. Upon the plan proposed by the gentleman from Delaware, there

ivould probably be some difficulty in reducing the present incumbents. If it

^vas done by lot, tliey might all fall in one part of the country, which would

leave a portion of the state unrepresented.

One important objection to the report of the committee was, that it would not

provide for an annual expression of the public voice, in the different districts in

the state. By the plan jH-oposed by the gentleman from Dutchess, that evil

would not exist. The difference in the size of the districts could not make a

material difference, whether the plan of the gentleman from Delaware or that

of the gentleman from Dutchess, was adopted.

He did not apprehend so much difficulty in applying any plan to the state ge-

nerally, or the western part particularly, as to the great and commercial city of

New-York, which would, undoubtedly before many years contain half a million

of inhabitants. With respect to that city, there did appear to be considerable

difficulty in the adoption of any plan ; but he hoped they should be able in the

end to adopt soji^e method, which would render the senate a stable and wise bo-

dy ; as on it depended, iu liis estimation, the welfare and prosperity of the state,

so far as legislation could conduce to that end.

Mr. Dukr would make but few remarks, and confine them to a single point,

wliich related to the division of the state into thirty-two senatorial districts.

He was very certain that whether the number of thirty-two or thirty-six

were adopted for the number of the senate, it would be impossible, up-

on that principle, to avoid breaking in upon the unity of the counties-

Ifany gentleman could doubt of this fact, he would discover, by reference t6

the c'en.sus, that it could not be accomplished withbut dividing more than thirty

counties in this state. It would also be worth consideration, that the voice of

the fractional part of one county annexed to another would be entirely lost and

disregarded. Such had been the fact in relation to the very instance to which

the gentleman from Columbia, (Judge Van Ness) had adverted. The annexa-

tion of those towns might be very agreeable to the people of Columbia, but wos

by no means satisfactory to the three towns of Dutchess. Their voice was too

feeble to be heard. He thought gentlemen ought not to call on the committee

to reject the plan'contained in the report, merely on the gro»ind that it contain-

ed objectionalde features, until they had presented a jdan liable tofewer objer-

tions in its various parts, and susceptible of clear and unquestioned practicabili-

ty-

Col. Youno said, that the facts stated by the chairman of the select commit-

tee (Mr. King) convinced him, that it would be impracticable to divide th.t

fetate into thirty-two districts.

Mr. p. U. Livi,nCxSto.\ thought thnt there Viad been enough disclosed to enable

the Convention to act understandingly on the motion of the honourable gentle-

man from Delaware, (Mr. Root.) It had been boldly stated by the gentleman

from Columbia, (Mr. Van Ness,) that no complaint had been made of the an-

pexation of the three towns in Dutchess to the county of Columbia, in the for-

mation of a congressioir^l district. The allusion had been unfortunate. If H

marriage had ever taken place in which there had not been a consent of parlieb,

and where a divorce was devoutly wished for by the fairer, but weaker parl\,

it was in the case to which the honourable gentleman had referred. Mr. Jy.

would not at that time enter into an argutnent on the main question, but moved

that the two first sections of the report of the select committee, together with

the amendment proposed by the honourable gentleman from Delaware, be pot', -

pQijed until to-morrow.
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JuoGK Van Ness replied. The desire of divorce, he said, could not possi-

bly be stronger on the jxirt of the towns of Dutchess, tlj-.in that of the county of

Columbia; that couuty had not sought for the connexion, and had no wish to

continue it. Jle denied, however, that tiiese towns of Dutchess had been op-

pressed ; they had had as great a share ol' the representation in congress, as

their numbers entitled t'nem to.

The question was taken on Mr. Livingston's motion, and carried.

The third section was next under consideration.

CoL. Young moved to strike out the v.ord " inhabitants," in (he Grit lino of

(lie tiiird section, for the purpose of inserting- in lieu thereof the word " elec-

tors."

AIr. Nelson suggested a modification of the motion, so as to read " inhabi-

tants and ejectors ;" to which Mr. Young subsequently assented.

Chancellor Ki;nt thought the question of retaining the term " inhabi-

tants," was entitled to much consideration. It had not indeed been distinctly

brought before the select committee, of which he had the honour to be a mem-
ber, but he was disposed to think it ought to he retained.

There now appeared to exist considerable alarm of the overbearing weight

and influence of the city of New-York. lie had been desirous to restrain the

riglit of suffrage within such bounds as would exclude that kind of population

which, in large cities especially, could not be expected to exercis«2 it with pu-

rity and discretion. But after the limitation was made, the representatives

came into the legislature not merely to represent the electors, but the inhabi-

tants also, male and female—widows and minors—and tile property that they

might respectively possess.

Tlie city of New-York was the pride and glory of the state, and. although dis-

cretion was required in its governance, it was entitled, and ought to enjoy, its

full and proportional weight and influence.

Mk. Edwards. I presume, sir, that it is the intention of this Convention to

distribute equal and exact justice to all the people of this state. This intention

will be defeated by the adoption of the proposition of the honourable gentleman

from Saratoga, (Mr. Young.) Consider, sir, for one moment, the operatic-i

upon the city of New-York, of the rule that representation is to be apportioned

according to the number of electors : In that city, no person is bound by law to

Avork on the highways, and they have but very few higluvays to woils. In the-

i'ountry, every person above twenty-one years of age, is I'cquired by law to work
on the "highways ; you have consequently adopted a rule, with respect to the

^ight of suffrage, whicli must necessarily be partial in its operation. The con-

sequen-ce of it is, that multitudes are admitted to tlie enjoyment of the elective

franchise in the country, when corresponding classes of society are excluded

^Voni it in the city. To make this subject still more pkin, I will suppose that

the elective franchise was confined to those alone who labour on the highways.

The consequence of this would be, that not a man in the city of New-York
would be permitted to vote. Then, if the proposition is adopted that represen-

tation is to be apportioned according to the number of electors, it would lollop'

tiiat that city v.'ould not have a representation in cither branch of the legisla-

ture. Now, sir, if this proposition is adopted, though that city will not be en-

tirely disfranchised, yet it will be, so far as it goes to deprive it of the represen-

tation v/hich it is entitled to in consequence of its comprising a population who
are neither tpixed nor perform military duty, and who, if they resided in the

country, would be required to work oa the iiighways.

it must be fresh in the recollection of every gentleman who hears me, that the

higliway qualification was opposed by most of t!ie members from New-York, .and

among other reasons, because it would be partial in its operation—becavis e it

extended privileges to every man above twenty-one years of age in the ccan-

try, which never would be extended to one half of the men in the city. That
rule, however, was established, and the consequence is, that, so far as it rs-

spects liie choice of the cliief magistrate of the state, tiiat city will not have a

voice by any means in proportion to its population. Now, sir, the gentlem in,

not content with this, is pushing liis points further ; and the very fact of our : ic-

ing deprived of our rights heretofore, is urged as a reason why we should be

deprived cf ony due reprpseutation in the legislature of the sta^«.
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Bill it is urged, that, according' to the present provisions of the constitution,

representation is to be apportioned according- to the number of electors. True :

and it is also true, that, according to the present provisions of the constitution,

certain peculiar privileges are conferred upon the freeiioldcrs.

The patriotic, venei-able, and venerated men who formed our constitution,

did, to be sure, deem it wise to insert that provision. But, sir, we were then

but just emerging from a state of subjugation to a monarchical government.

The principles of civil liberty were then, as it were, in tlieir cradle. We
have had the benefit of practising upon them for nearly half a century ; and I

think I may now say, without giving offence, that they are now better under-

stood. We have, by an overwhelming majority, expunged the freehold qualifi-

cation from the constitution. We have disclaimed the supremacy of property,

as well as of birth, and of privileged orders. We have proceeded upon the

broad principle, ' that all men are free and equal ;' and in regulating the elec-

tive franchise, we have endeavoured to govern it by such rules as would only

exclude tljose whom we v.'erc apprehensive would not exercise it with inde-

pendence or integrity. Wc have proceeded upon similar principles with re-

spect to them, which we have v/ith respect to our wives and children. They
were not included ; not because their riglits were not equally dear to us with our

own, but because public feeling and their good, as well as the good of the whole,

required it. And, sir, because we have not thought proper to invest them with

tlie elective franchise, does it follow, that they are not to be duly i-eprcsented

through those who arc their natural guardians ? because they arc not permitted

to vote, that tliey are not to have any v/eight in the government ? No, sir ; they

are represented by us. So all, who live in the same community with those

who exercise the elective franchise, have a common interest with them, that

the community should have a due representation in the legislature. Laws
must be equal in their operation ; aiul all who live in the same community will

be sure of having their riglits equally respected. People, living- in diiferent

parts of tlie state, in diiferent states of society, and pursuing difterent avocations,

have, of course, as communities, different interests ; and it is equally important

tuthem, whether tlicy are voters or not, that the commuriity in which they re-

side should be duly represented. Sir, have we deprived the freeholders of their

exclusive privileges, upon the broad ground, that we would tolei'ate no privi-

leged orders for the purpose of establishing another class, the electors ? And
are w^e now going to sanction the principle, that the government is made for

the electors, and not for the people ? Are we going to sanjjtion the principle,

that the government is not made for the people, but for a certain privileged

class ? Il so, let the apportionment be according to the electors : if not, it must

be accoi-ding to the number of inhabitants.

I hope, sir, that no gentleman is indulging- any unreasonable prejudice against

the citv of New-York : if any such prejudices exist, a liiile reflection must re-

move them. Pray, sir, what is the city of New-York, and who compose it ?

Why, it is the great mart of your state: it is to that place where you send the

produce of your farms and you*- manufactories ; the inhabitants of it are your

agents, your factors. Tliey purchase your produce, and explore every sea in

searcli of markets for it, and return vith the products of every clime to minister

to your necessities and comfort. It is true that they have accumulated great

wealth : but this wealth is necessary to enable them to transact your business

to your advantage. The inhabitants of that city enjoy no exclusive advantages.

You, and your sons can, at your pleasure, participate in all the benefits attend-

ant upon their local situation. Tlicre is, sir, tliroughout, a community of in-

terest betv.'ecn them and you : the city and country are equally necessary lor

each other, and equally dependant upon each other: and as well might the

bead of the human body jangle with the other members, as the country with the

citv. If great wealth is there concentrated, the country enjoys the benefit ot

it r for the city now jiays one-fourth of the taxes of the whole state.

V/e ask no exclusive privileges. All wc ask is justice; equal and exact

in ilice : we want nothing more. And you can, as consistently with justice,

provide in express terms, that tlie country shall be represented in proportion to

iti population, and that the city shall only be represented in proportion to two-



THE STATE OF NEW-YORK, 407

thirds of ils population, as to adopt the proposition now made ; for tlie etFect will

be tlie same.

After some desultory discussion between Messrs. Sharpe and Younj^, on mo-

tion of tlie former, the "committee rose, reported prog'ress, and obtained leave to

sit ag-ain.

Mr. Briggs moved, that the Convention hereafter meet at iO o'clock.

Mr. Eastwood opposed the motion, and it was lost.

Adjourned.

FRIDAY, OCTOBER 12, 182f.

The President took the chair at nine o'clock, M'hen the minutes of yester.>

day were read and approved.

THE LEGISLATIVE DEPARTMENT.

The Convention then went into committee of the whole on the unfinished

business of yesterday, (the legislative department.)—Mr. Van Buren in the

chair.

The question before the committee, was stated from the chair to be upon

the modified proposition of Mr. Young-, to insert in the third section, (directing

a state census to be taken in 1825) before the word "inhabitants," in the first

line, the words " electors and."

Mr. President hoped that the amendment offered yesterday by the gentle-

man from Saratoga, to make electors the basis of representation, would prevail.

He certainly was not disposed to take from the city of New-York any portion

of the representation to which she should be justly entitled ; but it must be ad-

mitted, that there would always in that city, be a great number of foreigners

who never contemplated to become citizens, and who, therefore, ought not t6

be taken into the account, in determining the representation to which that city

should be entitled. Again—there was now in the city of Nev/-York, a popula-

tion of free people of colour, greater in amount than the whole white population

of the county of Richmond—and this was a species of population which they

had reason to believe would be very large in that city. He could not consent

that this city, from a population of aliens and free blacks, should have a greater

share in the representation of the state, than the county of Richmond would

have for its whole number of white citizens. He should, he said, vote for the

amendment, as aifording a more just, and equitable rule than that proposed by
the report of the select committee.

Mr. King said he saw no reason to object to the amendment proposed, of

inserting the words " electors and" in the first line, it would not vary the plan

of the report.

CoL. Young said be meant to follow up that motion by others, which would
effect the object he had in view. He would move to insert, in the ninth line,

after the word "census," " according to the numbers of the electors in such

districts or counties respectively."

Mr. King. It was not the intention of the committee to have free people of

colour, or aliens, taken into the account, but to limit to the free white citizens:

Coi.. Young. The term inhabitant, used by the committee, would, he said,

embrace both aliens and free blacks. The apportionment of senators, and of

members of assembly, under the old constitution, were both regulated by the

number of electors for each. This rule had not been limited to the apportion-

ment of senators according to the num.ber of freehold electors, as might possi-

bly be inferred from some of the arguments which had been used. An experi-

ence of more than forty years had shown it to be a just and equitable rule ;

why then part with it for an untried scheme? Some of the gentlemen from
the city of New-York, complained of the application of this, because by the

jiialifications established for electors, there would be many admitted to vote,
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and therefore counted in the country, who, if in the city, would not be entitled

to vote, and would not be taken in the estimate of numbers by whicli the ap-

portionment was to be made. But, he would ask how this had happened ? A
large majority of the delegation from that city had voted against extending- the

right of suffrage to this class, and had assigned as a reason, that it would include

an unsound portion of their population, and such as they supposed could not

safely be entrusted with the right of voting. Why, then, find fault with having

them excluded in fixing the ratio of representation ? He hoped they were not

desirous of having this unsound and floating population of the city, placed on the

same footing with the purer population of the country. He contended that the

rule of taking the electors only, was the only just rule, and one which would
operate more equally and uniformly. The population of the city ofNew-York
would vary many thousands, depending on the state of its commerce and its

health. When commerce flourished, they would be crowded with foreigners—

-

when it languished, both foreigners and their own citizens would resort to other

places. So also, in respect to its health—when sickly, great numbers would
leave it, and the footing of a census of that city would vary many thousands,

de])ending on the time when taken.

Judge Van Ness, in reply to some remarks of Mr. Tompkins, thought that

Richmond would not always belong to New-York ; and of course not always be
placed in the shade. There would be no difficulty, however, on this subject,

if his proposition and wishes were regarded, of having as many senatorial dis-

tricts as there were senators to be chosen. He had, he said, yesterday given

it as his opinion, that the apportionment ought to be founded on the number of

electors ; he was now satisfied, that this would be unjust as it regarded the

city of New-York ; the regulation, which had been adopted respecting the

right of suffrage, would, as had been explained, operate very unequally, and
very much against the city. But of this he did not complain : he had yester-

day said, that the country ought to guard itself against the influence of the city ;.

that was his opinion still; but this was not to be done by adopting an unjust

and unequal rule of apportionment. If the state should be divided into eithe:

eight or twelve districts, the one, in which the city of New-York should be
located, would always be controlled by its influence. This ^vas one reason why
he was in favour of having single districts ; then the country will be separatcti

from the city, and will act independent of its control. He would have no ob-

jection to let tlie city remain a district by itself, if the delegation wish it: no
injury could arise from that.

With respect to the apportionment, he thought a rule might be adopted which
would be satisfactory to all. He would suggest the propriety of taking the

/ree white citizenx only , into the account. By this, the large population of fre&

blacks, and of aliens, in the city would be excluded, and the rule would ope-

rate equally over eveiy other part of tlic state ; and if the amendment of the gcu-

tieman from Saratoga, should be rejected, he would move an amendment con-

formable to the suggestions he had just made.
Mr. Van Vechtkn said, the question was, whether the representation should

he determined by the number of inhabitants, or by the number of electors

wnly.

The principal argument in favour of having it determined by the number - ^

electors only, was, that it was the plan adopted in the Convention of 1777, aiul

rocpgnized in tliat of 1801. In determining upon electoral quahticationr,

a large number of the inhabitants in the city of New-York have been deprived

of the privilege cf voting, on the ground of their unvvorthiness to exercise that

power. It is said, that in the country, there are many who are equally un-

worthj', but are admitted to the pnjoymcnt of this privilege from the circum

Ftance of their doing work upon the highways, or paying an equivalent there-

for.

What is the reason these men in the city of New-York do not work on the

highways? It is because they have not an opportunity ; there is no such thing

known in the city. The effect of this, is, to exclude a great number of elec-

tors, by cstabli'^.hing a rule which does not apply to their case. We have, in

the lir.;t jilaco, narrowed the number of their electors by establishing a rule
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which applies to all parts of the state, except the cit^^ of New-York. The
same man who would be a voter in Kings county, by coming- into Ihe city,

would be deprived of voting-, because there is no hig-liway work to be done.

After depriving that city of a great portion of electors, it is proposed to make
the remaining- number a criterion by which to regulate their representation ;

and by so doing, we sliall make a rule that will operate unequally upon the in-

habitants of the state.

We all profess to have the same object in view, that of making an equal

distribution of the privileges and burthens of the community, as far as consti-

tutional provisions can accomplish it. It is alleged that if their representation

is in proportion to their population, it Avill be greater than they are entitled to

have, and because we have done them injustice in one respect, it is right to

follow it up. This is not correct.

The rule of representation must always be more or less arbitrary; but the

the idea appears to have been entertained by some gentlemen present, that

none are represented in our legislature, but those who have a right to a voice

in the election of its members. This is a mistake—all classes are repre-

sented. There may be a vast amount of property owned by persons not pos-

sessing the right of suffrage ; and is this to have no weight, or receive no con-

sideration ? All classes of the community have a right to representation—and

having proceeded thus far in admitting a large portion of voters in the country,

we are bound in duty to render an equivalent to the inhabitants of the city of

New-York. He should, therefore, be opposed to the proposition of the gen-

tleman from Saratoga, (Mr. Young.)
Mr. Briggs replied to the gentleman from Columbia, (Judge Van Ness,)

who, it appeared, was now for making reparation for what had been done

to the prejudice of the city of New-York. The gentleman, said Mr. B. has

fold us, that the result would be the same, whether the one or the other rule

should be adopted. If so, he could not perceive why all the discussion had

taken place, or why gentlemen should wish to depart from the rule established

under ihe old constitution, and forma new one, when they all agreed it would

make no dilTerence in the result. He would, therefore, be in favour of retain-

ing the old rule, which had been tried, and which had been found to answer

very well.

Mr. Russell thought that most persons who are allowed to vote on the

ground of highway labour in the country, would have been admitted on other

principles. But as he was disposed to quiet the apprehensions of the city, and

to grant equal rights to all, he was in favour of the suggestions of the gentle-

man from Columbia, (Mr. Van Ness.)

Mr. Radcliff proposed to amend the amendment of Mr. Young, by ap-

pending thereto the following qualification : " according to the number of free

ibhabitants, excluding paupers, aliens, and persons of colour not taxed."

He contended that there was unquestionable injustice in admitting highway

labour as a qualification, withf)ut any adequate equivalent to the correspond-

ing class of citizens in New-York. He hoped that gentlemen would not be

disposed to put their hands to a constitution that should contain such glaring

and monstrous injustice. He claimed that the character of the people of the

,city was equally good with that of the towns and villages. He thought there

was an unreasonable jealousy of that city. The history of the state would

prove, that the city was comparatively retrograding in its population. Our
houses were empty, and our people retiring to tlie country. Even in the

most prosperous times, it was barely able to retain its ratio. Its good fortune

was connected with and depended on the country. He asked for no advantage

of the country in favour of tlie city—but he did ask, in the name of eternal jus-

tice, that the same measure should be meted out to the metropolis, which the

counties in the country enjoyed.

The Chairman decided that Mr. R's amendment could not be received until

the motion of the gentleman from Saratoga (Mr. Young) was disposed of,

Mb. p. R. Livingston was opposed to the motion of his honourable friend

from Saratoga, (Mr. Young,) and he regretted to witness any expression of hos-

lilitv on the part of country members towards the city of New-York. He be-
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lieved there was uo political jEtna in the city, nor any lion in the countrj-.

There >vas an unity of interest between the metropolis and the other sections Oj

the state that ought to be preserved. And even if the country had the power Oj-

obtaining a paltry, temporary advantage, it would be unworthy of them to ex-

act it. The proposition of the honourable member from New-York was calcu-

lated to place them aH on the same footing, and would receive his support.

Mr. Sharpe had hoped that the proposition of his honourable colleague,

(Mr. Radcliif) would have removed all the objections that had been raised, and

urged by the gentleman from Saratoga (Mr. Young). It would be recollected

that exertions were made to defeat the adoption of a proposition some days ago,

in relation to the militia voters, which would have disfranchised a third part of

the voters in that city, if the attempt had been successful. He had to regr<*t

that, on several occasions, a disposition had been shown to encroach upon the

privileges of that city. He had frec{uently seen the same disposition in the le-

o-islature ; but little did he expect that its spirit would have been manifested in

riiis Convention. The city of New-York, said he, pays one foiirth part of the

taxes of the state. Would it be fair to deprive us of so great a share of repre-

sentation, after having already given us a less extent of suffrage than any other

part of the state, and thus allowed the country to lord it over us ?

The proposition of my honoarable colleague shuts out all paupers, aliens, and

people of colour not liable to taxation ; which is going a great length to meet

the wishes of gentlemen in the country.

There ought to be a mutual affection between the city and the country, for

the city <vas made for the other parts of the state, and the other parts of the

state were made for tlic city. We should consider in this Convention, that if

we oppress that city, we oppress ourselves ; and as we are not acting alone for

Ihe present, we should consider that by doing injustice to that city, we may be

oppressing our children. Let us be able to say hereafter, that if we have voted

wrong in this Convention, we have voted as our consciences told us was right

;

but do not let it be said of the country, that the city members opposed the elec-

tion of justices of the peace, and we have, in return, deprived them of an equal

representation.

Col. Young was opposed to having New-York represented in proportion to

the number of her inhabitants, as she had a much greater share of floating and

unsound population than other parts of the states It appears now, to be gene-

rally admitted that the result, at tiie present time, would be nearly the same,

whether tliey adopted the one rule oi- the other : but sir, said Mr. Young, the

rule, which shall now be established is not for the present time only, we must

take into consideration its probable future operation. The proportion of un-

sound population, which is always found congregated in large commercial ci-

ties, v.'ill continually increase with the growth of the capital, and the influence

which that city would derive, from having this population taken into the ac-

count in settling her representation, would in process of time, prove injurious if

not dangerous to the independence of the country.

The gentleman from Columbia, (Judge Van Ness) had yesterday, he said^

warned them to guard against the growing power and influence of that city.

But to-day, he calls upon us to manifest a spirit of generosity towards it ; he

now thinks that the rule of apportionment, which he had yesterday most point-

edly condemned, should be adopted, as a generous peace offering, to quiet the

complaints which had been made in her behalf. It was not long since, conti-

nued Mr. Young, that a gentleman from New-York, (Mr. Sliarpe) had avowed

his determination to deal magnanimously towards his political opponents ; he

would not, he said, stop to enquire, whether the magnanimity of the one had

produced the generosity of the other ; gentlemen had a right to be magnani-

mous and generous whenever and howev^cr they pleased; he would, for him-

self, rest satisfied with enquiry into the fitness and propriety of the measure un-

der discussion, aside from any considerations of this kind. lie could not see,

that the gentleman, who represented the city of New-York, had any just rea-

son to be dissatisfied with the rule he had proposed; it was not owing to the

country that the regulation, respecting the right of suffrage had not been more

liberal ; they bad ihemsclves zealously opposed a proposition to render it more
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liberal, and they ought not now to lind fault with its operation on the rule of
apportionment. It was not any innovation which it was attempted to introduce ;

but to continue a rule which had existed for near half a century, and which all

ag-reed had never been a cause of complaint.
Mr. President. He would not object to the proposition of the gentleman

from New-York, (Mr. Radcliff':) If the aliens and free peoj>le of colour, were
excluded in the estimate of numbers, he would consent that tlie apportionment
should be made on the basis of population.

Mr. Ross. There is no doubt that we have created an inequality by ad-
mitting labourers on hig-hways to vote. It would therefore be correct, just,

and equal, to admit principles that should restore universal and uniform ope-
ration to the ri^Wit of suffrage. The payment of taxes by that city he did not
think entitled it to any particular privileges, as they were really paid princi-

pally by the consumers of the commodities from which the revenue was deriv-

ed. Still, on the grounds ofequality, he was in favour of the proposition which
had been suggested by the honourable gentleman from New-York, (Mr. Rad-
cliff.)

Mr. Fairlie hoped, really, that the subject might be settled in some way.
In all parts of the house—among old political friends, and enemies, New-York
stared him in the face. For his part, he was heartily sick of the hostility which
had been manifested towards that city. If gentlemen are tired of us, let them
separate us into an independent government. The topic had become extreme-
ly trite and repugnant to his feelings, as a citizen of New-York.
Gen. Tallmadge was in favour of the proposition of the gentleman from

iVew-York, (Mr. Radcliff.) The character of the population of the city of
New-York, was not, probably, difi'erent from that of the country' : nor did he
believe that they had a greater proportion of the vicious and profligate, than in

other parts of the state.

Gen. Root obsei-ved, that he was sorry that the members from the city

should imagine that those from the country were arrayed against them. It was,
indeed, rather singular that when questions peculiarly appertaining to the
country came up, gentlemen from that city, who knew little more of the
country than what they could gather from rambling through the mud of Nas-
sau and Pine streets, should think themselves so wondrous wise and competent
to settle and adjust country concerns. But he could assure those gentlemen
that he felt no hostility whatever to the city ofNew-York.—Of what oppressioa
do they complain ? Do we purpose to take away a vested right ? Or is it

merely to continue a course that has been practised upon for forty-four j'ears ?

If a law, which, during that period, nobody has complained of, be oppressive let

them be oppressed. It was but the continuance of a burthen, of which no one
felt the weight.

Mr. Livingston replied.

Chancellor Kent said that the select committee did not, when the subject
was before thein, advert to the bearing which this question might have upou
the city of New-York. They adopted it, because thej' found the same phrase-
ology in the constitution of the United States There were but two grounds
of apportionment for representation. 1st. According to property, and, 2dly.

According to numbers. And the reason was, that all laws were made to ope-
rate upon the one or the other. If it was to refer to electors, it ought to ope-v

rate uniformly upon all. Freeholds would be the same, whetlier in the city or
the country. But there was an evident inequality when the apportionment
was made upon numbers. A class of voters had been introduced that were un-
known to the cities, and the argument was greatly increased in its force for ex-
tending it to the number of inhabitants, since the extension of the right of suf-

frage had been made.
Mr. Dodge not having been present at the time of the debate yesterday, did

not know but he might make use of ai-guments wliich had been then used, but he
would take the liberty to suggest a few ideas on the subject.

It did not appear to him that improper prejudices existed against the city ol
Nev/-York—he did not know that that city or her representation had ever pos-

sessed greater influence in the legisUUurp. or the CojiventioHj than ker characte;-^
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entitled lier to possess. It was, therefore, unjust at this time to endeavour to

oppress them. If that influence had ever existed, it was in consequence of tlie

superior talents of her representation. It was true that that city paid a large
share of the taxes in the state, and it was a maxim that taxation and represen-
tation should g-o hand in hand.

He would suggest to the gentleman from Saratoga whether it was not incon-
sistent, one day to advocate universal suffrage to ever}' citizen throughout the
state, and the next day to urge that a part of them should be absolutely disfran-

chised ?

In the city of New-York there would be a great number of persons, possessing

property in that city, who would be completely disfranchised. The principle

did not apply equally tliroughout the state. There were the rives of seafaring

men, aliens, and minors, notwithstanding the burthens they may bear in the

support of government, by paying taxes, who will not be considered at all in

the representation of that city. This would be unjust and oppressive
;
justice

was the basis on which we all ought to act. It should be the principle to guide
him in voting against the proposition of the gentleman from Saratoga.

We have already obtained one advantage in creating electors ; and shall we
pursue our victory, and endeavour to take still greater liberties in depriving
them of their just representation ? The gentleman from Saratoga had argued,
that because there were a great many servants and loose characters in the city,

they should not be entitled to an equal voice with other parts of the state. Do
not bad characters live in all parts of the state to a greater or less extent ? It

IS impossible to make any rule which shall exclude the bad and retain the good.
We may deny them the privilege of voting, but we cannot, with justice, deny
their being represented.

The motion was further supported by Messrs. Briggs and Cramer, and op-

posed by Messrs. Buel, Edwards, Tallmadge, and Fairlie, when the question

was taken thereon by ayes and noes, and decided in the negative, as follows :

NOES—Messi's. Bacon, Baker, Barlow, Beckwith, Birdseye, Brinkerhoff,

. Brooks, Buel, Carpenter, Cai-ver, Child, D. Clark, Clyde, Dodge, Dubois,
Duer, Dyckman, Eastwood, Edwards, Fairlie, Ferris, Fish, Frost, Hallock,
Hogeboom, Hunt, Hunter, Hunting, Huntington, Jay, Jones, Kent, King,
Lansing, Lawrence, Lefferts, P. R. Livingston, M'Call, Millikin, Moore,
Munro, Paulding, Plait, Porter, President, Price, RaJcliff, Reeve, Rhinelan-
der. Rose, Ross, Russell, Sage, Sanders, N. Sanford, Seaman, Sharpe, I. Smith,

R. Smith, Spencer, Starkweather, Steele, I. Sutherland, Swift, Sylvester, Tall-

madge, Ten Eyck, Townsend, Tripp, Van Fleet, Van Ness, J. R. Van Rensse-
laer, S. Van Rensselaer, Van Vechten, Verbryck, Ward, Wendover, Wliea-
ton, E. Williams, Woods, Woodv/ard, Wooster, Yates—82.

AYES—Messrs. Briggs, Burroughs, Case, R. Clarke, Collins, Cramer,
Day, Howe, A. Livingston, Nelson, Park, Pumpelly, Richards, Rockwell,
Root, Schenck, Seeley, Sheldon, Taylor, Tuttle, Van Home, N. Williams,

Young—23.

IMr. Radcliff then called for the consideration of his motion, which, after

some discussion of the subject between the mover and Messrs. Young, Fairlie,

and N. Williams, was finally so modiiled as to read " according to the number
of free inhabitants, excluding aliens, persons of colour not taxed, paupers and
convicts," and the question being taken thereon, the same was carried, with-

out a division.

Mr. N. Sanford moved to strike out the word " may," and to insert the

word " shall," in the eighth line of the third section, to the end that it be im-

perative on the legislature to make a new apportionment on the return of every
census. Carried.

Chief Justice Spencer moved to strike out the word " electors," the pro-

priety of wliich no longer existed, since the adoption of the motion of the gen-

tleman from New-York, (Mr. Radcliff.) Carried.

The debate on the first and second section was resumed. It was proposed <o

take the question first on the period for which the senators were to be elected ;

arj, for that purpose, it was moved to strike out four^ and insert three years.\
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riie Chairman stated the quoetion (in its reduced form) to bo on the motioa
to make the senatorial term of .service three years instead of four—and the
number of senators thirty-six instead of thirty-two.

The Chie*" Justice said, he had heard of no reason, why there should be
any alteration in the duration of the period for which the senators were elected.

JExperience had not shewn, that the period, as now fixed, was too long ; and
no complaint had been heard from any quarter against it. He supposed, the
reasons for continuing tlie term at four years were rendered stronger by the
extension of the right of suffrage, and the lessening of the term of tiie executive.
And when they also took into consideration, that the senate constituted a court
of dernier resort, he trusted that the Convention would not deem it advisable

to make any innovation in this respect.

Gen. Root replied. He said, he was sony that he had not been understood
by the honourable gentleman from Albany (Mr. Spencer) yesterday : he had
then explained the reasons for substituting tlirec, instead of four years. The
senators would be responsible to the people: and the principle of permanency
in that body would be preserved by changing only one-third annually. It was,
also, analogous to tlie constitution of the United States, as he had thep ex-
plained it.

Mr. Sheldon called for a division of the question.

Mr. Radcliff observed, that since the extension of the right of suffrage
had been decided upon, there was an additional reason to insist upon retain-
ing an extended term of senatorial service: since that body were now more
dependant than heretofore on the popular will. He also enforced a variety of
other considerations against the motion, and was succeeded by
Mr. Shahpe, who said, that although he was in favour of equalizing the votes

of the people ; yet there was a point beyond which we ought not to go. The
senate should be stable. It was our court of the last resort, and it was an in-

consistency to say, that our county court judges, who were but one remove
above justices of the peace, should hold their offices for five years as we had
already determined, and yet, that the members of our court of dernier resort
should be reduced to three.

The motion was further opposed by Messrs. Spencer and King, and support-
ed by the mover and Mr. Cramer.
The question was then taken thereon, by ayes and noes, and decided in the

negative, as follows :

NOES—Messrs. Bacon, Baker, Barlow, Beckwith, Birdseye, Buel, Clyde,
Collins, Dodge, Dubois, Duer, Dyckman, Eastwood, Edwards, Fairlie, Fish,
Hallock, Hunter, Huntington, Jay, Jones, Kent, King, Lansing, Lawrence,
Lefferts, P. R. Livingston, Millikin, Moore, Munro, Nelson, Paulding, Piatt,
Porter, Pi^t^sident, Radcliff, Reeve, Rhinelander, Sage, Sanders, N. Sanford,
Schenck, Sharpe, I. Smith, R. Smith, Spencer, Steele, I. Sutherland, Syl-
vester, Tallmadge, Ten Eyck, Tripp, Tuttle, Van Ness, J. R. Van Rensselaer,
S. Van Rensselaer, Van Vechten, Verbryck, Ward, A. Webster, Wendover,
Wheaton, E. Williams, N. Williams, Wooster, Yates.—67.

AYES—Messrs. Briggs, Brinkerhoff, Brooks, Burroughs, Carpenter, Carver,
Child, D. Clark, R. Clarke, Cramer, Day, Fenton, Ferris, Frost, Hogeboom,
Howe, A. Livingston, M'Call, Park, Price, Pumpelly, Richards, Rockwell,
Root, Rosebrugh, Ross, Russell, R. Sandford, Seaman, Seeley, Sheldon, Stark-
weather, Swift, Taylor, Townley, Townsend, Van Fleet; Van Home, Woods
Young—40.

Gen. Root thereupon withdrew the residue of his motion ; and so much of
the first section of the original report as relates to the number and term of
service of the senate was put, and carried without a division.

The question, next in order, was upon the second section of the report of the
select committee, in relation to the number and designation of the senatorial
districts.

Mr. Bacon said, that we had now come to the great point which had been
iacjdfntally discussed ditring the debate on otlier parts of (lie ropocr. and which
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the committee were now called upon todeciJe. Believiog', as he did, that the
division of the state into single senatorial districts was on every account ex-
tremely desirable ; that it involved no insurmountable difliculties, but was en-
tirely ]»racticable, he should offer an amendment to the report of tlie seloct
committee to that purpfise. It was conceded on all hands that the principle of
small and sing^le electoral districts was in itself attended with one very eminent
advantage over all other modes, and was confessedly the most friendly to the
proper and intellig-ent exercise of the elective franchise—as it brought the elec-

tor and elected near to each other—enabled the former to judge with much
greater correctness of the qualifications of the latter, and thus more distinctly

carried inio effect the true principle of representation, than could possibly be
expected where they were situated at a great distance from each other, and
might have no real affinity of interests, feelings, or views. Unless therefore,

it could be shewn, that thei-e was some particular inconvenience attending
small and single districts, wliich was sufficient to outweigh these their obvious
advantages, or that they were impracticable, there could be no doubt that
they ought at once to be adopted and established by the constitution. He
had heard of but a single inconvenience which had been mentioned, and this

was, that in order to constitute them, it might sometimes be necessary to re-

sort to a partial division of large counties, by annexing a few of their surplus
towss to an adjoining county, which had a deficiency of the requisite numbers.
Ther^ would, however, it was believed, be but a very few counties, compared
Avith the whole number, where this would be found necessary—but even were
it otherwise, the inconveniences supposed would be very trifling—they existed
more in nnagination than in fact, and were really of very little practical mo-
ment. The amendment which he should propose provided, that such annexa-
tion should always consist ofcontiguous territory, and should infringe as little

as possible upon county divisions. How many were the instances where the
inhabitants bordering upon a neighbouring county were quite as much conver-
sant with tlieir neighbours living in a different one, as much connected with
them in business, and as well acquainted with their public concerns and char-
acters, as they were with the business, habits,and characters of their own coun-
ty ? In many cases they were more so ; and if they were not so already, the
habit of convening, consulting, and voting with them, would very soon bring
them thus acquainted. A greater part of county lines were merely ideal and
Arbitrary landmarks, often very capriciously laid down, and for objects very
different from those which were necessary to take into consideration in estab-
lishing convenient election districts. At any rate, it might be safely said, that

tlie contiguons inhabitants of counties were much better acquainted with each
other, and had greater community of interests and feelings, than the great body
of people residing in the distant parts of the larger districts which it was propos-

ed to constitute ; when it was necessarj^ to bring together from two to four

counties to make but seventeen districts, and many more, if, as some contended,
ne ought to have either eight or twelve districts. In this case, it will be indis-

pensable to connect together inhabitants residing 'sometimes hundreds of miles

from each other, as had been done heretofore, the inconvenience and absurdity

of which was on all hands felt and acknowledged. Another advantage of sin-

gle districts was, that they would be more likely to be fairly laid off, and did not

offer Uiat facility or temptation to be abused for the purposes of party policy, or

to use a word wliich had become a sort of technical, and was a very expressive

one, tliey were not so capable of being gerrymandered as large districts were,

hi the latter case, a prevailing party in the state if already large, could fre-

quently, by a skilful arrangement, and a dexterous transposition of the couu-

fies, so lay off a few great districts as to secure to themselves every senator to

be elected, and coinpietely to cxckule from thatbody every one of their political

opponents. On every account, such a stale of things was dangerous and undo-

.sirable. To the minority it must be galling and unwelcome, and however desi-

rable it might seem to a majority, and however apt they were to take measures

for that end, it was, as he in Ids conscience believed, and as had often turned out

lobe the case, equally impolitic and dangerous, even for them. A minority to

some citf^at, wn, not onlr dosirable for the general interest of the pablic, bivt.
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^fen for the well being and long' continuance of the majority itself. It was ne-

cessary to keep them in healthful action, and to prevent them from falling to

pieces by their own weight. Under the predominance of what political party

the proposed constitution was, in all probability, to be carried into effect, it was

not, perhaps, difficult to foresee, under any arrangement of our electoral dis-

tricts whatever ; but he submitted it to the good sense of gentlemen, whether it

was advisable to leave this power of districting the state open to the abuse of

any party whatever, when it was not called for by any considerations of neces-

sity or utility. Without entering more at large into the question at present, he

would submit the amendment^to the discretion of the committee, which was to

strike out the word " seventeen" in the first line, and to insert " thirty-two,"

and after the word " districts," in the fourth line, insert the following :

" That each district shall elect one senator, and shall be composed of contigu-

ous territorv, shall conform as near as may be to county lines, and be laid off", and

the senators apportioned by the present legislsture at their next session according

to tlie number of free inbabitants, and excluding aliens, persons of colour not tax-

ed, paupers and convicts, in each district ; vvblch apportionment shall continue

until a census of the inhabitants of the state shall be taken as hereinafter direc-

ted."

Col. Youns remarked, that he was in favour of the greatest number ofsena-

torial districts that could be formed without breaking up counties ; but he was

•convinced that it was inexpedient to dissolve and disunite those associations. It

had been said yesterday, by two honourable gentlemen, that the towns in

Dutchess were anxious for a divorce from Columbia, whilst an honourable gen-

tleman from the latter county (Mr. Van Ness) had replied that the wish was re-

ciprocated. This convinced him that it was expedient to preserve the counties

entire.

Mr. E. Williams said, there had been a general expression in favour of

having single districts, if that object could be effected without disturbing the

lines of counties. The honourable Chairman had been expressing himself in

favour of such an arrangement, ifthe plan could be devised for doing so, with-

out dividing and cutting up counties, or making them too unequal. But he

has told us that this cannot be done ; and another gentleman had assured them,

thata division of the state into thirty-two districts, would require the cutting up

of thirty counties. Mr. W. said he had carefully examined this subject, and

had made what he believed to be an accurate calculation ; and he had found

that single districts, with the exception of the city ofNew-York, might be made

by dividing only three counties. By the calculation he had made, there would

be one senator for every 45,335 souls, excluding those which it had been de-

termined by a previous vote, were not to be counted.

Suffolk and Queens together, he said, contained about the requisite number
for one senator ; and he would make them one district. He would unite the

city of New-York and the counties of Kings and Richmond, into one district,

and give them three senators : there was such a close and constant inter-

course between these places, that the inhabitants were very generally acquaint-

ed with each other. Westchester and Putnam one ; Rockland and Orange

one. Here, he said, would be a surplus of 10,000 ; and if that was thought too

great, they might annex a few towns of Orange, to Ulster and Sullivan, as they

would fall about 3000 short of the number required for one member. Dutchess

more than enough for one. Columbia a little short. Greene and Delaware

one ; Otsego one ; Albany one ; Schoharie and Schenectady one ;
Saratoga

one ; Montgomery one ; Warren, Clinton and Franklin onci Rensselaer one ;

_ Washington one : St. Lawrence and Jefferson one ; Lewis and Herkimer one ;

Oneida would have a large surplus, but it was better to let large counties have

but one, though they might have an excess ; their representation in tlie other

house, would make up for the deficiency in the senate. Or, if thought best,

a few of the towns of Oneida, might be added to Herkimer. Madison anti

Oswego one ; Onondaga one ; Clienango and Broome one ; Cortland and Tioga

.,one ; Cayuga one ; Seneca and Tompkins one ; Steuben, Allegany, and Catta-

ragus one ; Ontario one ; here, too, there would be a large surplus ; and a few

towns might he taken from this county and added to an adjoining district. Living-

ston and Monroe onf ; Qenesef* one :.and ©Niagara, Erie, and Chautauque one.
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SINGLE DISTIUCTS,
Proposed by Mr. JVillinmx, and contrasted

tvilh the above.

Tlie dislricis, he admitted, would not be exactly equal ; but the difference be-

tween any two, would not be greater than would be the case, by adopting- the

report of the committee. And he would beg- leave to call the attention of the

honourable Chairman of the select committee, (Mr. King) to this subject ; he

could, he well knew, enforce more strongly and clearly than himself, the ne-

cessity of having- small districts, that the electors and the elected might know
each other; that the electors might know the moral and religious character of

of those for whom they voted.

The following is the table and estimates submitted by Mr. Williams.

Sins^le districts, contrasted with the seventeen districts, as reported by the select

Committee.

Free white inhabitants in this state, 1,332,744

Deduct aliens, 15,101

1,317,643

Divided by thirty-two, the whole number of senators, gives 41,176 to each.

The population of each county, as hereinafter expressed, is tlie entire num-

ber of free whites, excepting only foreigners not naturalized.

DOUBLE DISTRICTS,
Proponed by the Select Committee, (of

whicli Mr. King ivas ChairmanJ in

their report.

1st. ilislrict. Suffolk, 22,42D, Queens, lF:.2f)0,

KiiiEs, 0,118, Westcliester, 30, S2S _ 80,332

Two senators require 82,352 ; minus 2,020

2rf. district, New-York, 107,430, Richmonil,"
, 5520 112.Q50

Three senators require 123,S23 ; minus 10,578

3r(A district, Rockland, 8,246, Orange, 38,944.

Ulster, 28,709, Sullivan, 8,729, 84,628

Two senators require 82.352 ; plus 2,276

4th. district, Yatnam, 11,014, Dutchess, 43,910,

Columbia, 36, 333, 91,307,

'Iwo senators require 82.352 ;
pins 8,955.

Sth, district, Greene, 22,144, Delaware, 25,891,

etsego, 44,234, 92,319

Two senators require S2,3S3; plus 9,967

etfi. rfWrirr, Albany, 36,524, Schenectady, 12,126

Schoharie, 22.523, 71,173

Two senators require 82,352 ; minus 11,179

7th. district, Saratogra, 35.167, Montgomery, 36,

55S, Kainilton, 1,-243, Warren, 9,327, 82,295

Two senators require 82,352 ; minus 57

srfi. district, Rensselaer, 38^844, AVashinpton,

38, 194 77,038

Two senators require 82,352; minus 4,138

9th. district, Kssfx. 32.591, Clinton, 11,911,

Franklin, 4,244, St. Lawrence, 15,025, 43,771

plus 2,595

10th. district, Lewis, 9,050, Jefferson, 32,025,

41 085; minus 91

nth. district, Herkimer, 30,432, Oneida, 49,

675 80,107

Two senators require 82,352 : minns 2,245

Wh. district, Mailison, 31,949, Onondaga, 41,114

Oswego, 12.211 85,274

Two senators require 82,352 ; plus 2,922

nth. district, Chenango, 31,007, Cortland 16,

435, Broome, 14,204, Tioga, 16,731 78,377

Two senators require 82.352 ; minus 3,971

14^/j. district, Cayuga, 38,447, Seneca, 23.348

Tompkins '20,589 8:i,354

Two senators require 32,252 ; plus 2
\5th. distiict, Om&x'io, 60,951, Sleuben, 21,658

Allegany, 9,271 91,880

Two senators require 82.352 ; plus 9,528

Idth. district, Munro, 26,695, Livingston, 18.155

Genesee, 39,998 85,048

Two senators require 82,352 ; plus 2.695

17^/; district. Niagara, and Eiie, 22,843, Catta-

rapus, 4,084 Chautauque, 12,553 39,480,

minus 1.696

\st.di.Hrict, Suffolk 22,429, Queens 13,260—40,
689; minus 1,587.

2f/. district. Kings 9,118, New-York 107,430.

Richmond 5,520 122,068

Three senators require 123,528 : minus 1,460

3d. district, Westchester 30,525, Putnam 11,014

—41.539, plus 363; or,

Westchester 30,525, Rockland 8,246—38,871 ;

minus 2,405.

4th. district Orange alone 38,943 ; minus 2,232;

or.

Orange 38,944, Rockland 8,246—47,190; plus

6,914.
Sth. district, Ulster 28,709, Sullivati 8,729—

37,438 ; minus 3,738.

f>th. dntrict, Dutchess alone 43,910; plus 1,734.

7th. district, Columbia alone 30 383; rainu'i'

4,798.

6th district, Greene 22,144, Delaware 25,891;

plus 6,859.

9^/). district, Otsego 44,284; plus 3,108.

10/A. (/i>ir/rt, Albany 36,524 ; minus 4,652.

Wth. district, Schenectady 12,129, Schoharie
22.'523 ; minus 6,S'27.

12///. district, Saratoga alone 35,167; minus
6,006 ; or,

Saratoga 35,167, Warren 9,327 ; plus 3,318.

lc,th. district, Montgomery 36,558, Hamilton
1,213—37,801 ; minus 3,375.

Uth. district, Rensselaer alone 38,844; minus-

2,332.

I Sth. district, Washington alone 38,198; minus.

2,982.

district, the same as ninth,

district, the same as tenth.

district, Herkimer, 30,452 ; minus lC,'r44..

district, Oneida, alone 49,675 : plus 7.499.

district, Madison, 31,919, Oswego, 12,2U :

plus a,984

21 j^ district, Onondaga, 41,114 ; minus 62
2'id. district, Chenango, 31,007 ; Cortland Iff,

435 ; plus 5,276 ; or
Chenango, 3;,007. Broome, 14,204 ; plus 4.035

23;v/ district, nroome, 14,204, Tioga, 16,732,

31,935 ^ minus 9.241 ; or
Tioga. 16,731, Corlland, 16,435, 33,166

minus 8.0

24.'/(. district. Cayuga, 33.447 minus 2,729

25th. district. Seneca, 23,318, Tompkins, 20,

589-4'!,907- plus 1,73 1.

26;/(. district, Ontario, 60,951 : plus 18,775.

27//i. district. Steuben 21,658, Allegany 9,27),

Cattaraugus 4084—35,213 ; miuus 6163.

2S//i district, INIonroe 26,695, Livingston, IS,

355—46,050; plus 3,847,

20//;. district, Genesee 39,998 : minus 1178.

30th district, Ni.'igara and Krie 22,843, Chaa-
tanque 12,553—35,396; minus 5780.

I6th.

vth.
IHlh

\9th

20th.
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the usual hour of adjournment having- arrived, the committee rose, reported

|)l'og-ress, and obtained leave to sit a<i;'ain.

hi Convention, Mr. Spencer asked leave ofabsence for a fortnight for himself

and Messrs. Van Ness and Piatt, whicli was granted, nem con, and the Conven-
tion adjourned.

SATURDAY, OCTOBER 13, 1821.

Prayer by the Rev. Mr. De Witt. The minutes ofyesterday read and apt

proved.

Mr. p. R. Livingston, after some remarks on questions of order, and the

unnecesary waste of time, which had already taken place, offered the following

resolution

:

Jiesolved, by this Convention, th.at no member be permitted to speak more than

!;\vicc, on the same question, when in committee of the whol^.

The resolution was opposed by Mr. Young. Adopted.

I\Iii. Radclipf, from the committee on the parts of the constitution, notre«

fcrreJ to any particular committee, reported in part as follows :

I. That the proceeds of all the lands belonging to this state, not otlierwiseap.

propriated, which shall liereafter he sold or disposed of, under the authority of the

legislature, together with the fund, denominated the common school fund, shall

constitute and remain a perpetual fund, the interest of which, shall be inviolably

appropriated and applied to the support of commgn schools, throughout this

state.

II. That no lottery shall hereafter be authorised in this state : and the legisla-

ture sliall pass laws, to prevent the sale of all lottery tickets, within this state, ex-

cept in lotteries already provided for by tUem.

ill. That the thirtieth article of the constitution of tiiis state, ought to be abol-

ished.*

iV. That the fortieth article of the constitution, ought also to be abolished ; and

that instead thereof, the following be adopted.
" The militia of this state, shall, at all times hereafter, be armed and disciplin-

ed, and in readiness for service ; but that all persons belonging to any sect or de-

nomination, holding it unlawful to bear arms, be excused therefrom, and to pay to

the atau% such sums of money, in lieu of their personal service, as the same shall

be worth.''

y. Tliat the legisUture shall not pass any lavi's, by which any person shall be
compelled to attend upon, or support any place of public worship ; or to maintain

any ministry againsL his consent ; or which shall, in any manner, restrain the free

exercise of religious profession or worship.

VI. Tiiat no new county shall be erected or established, which shall reduce tht&

county or counties, from which it inay be taken, or either of them, to less than the

couteiits of square miles ; nor shall any new county be established of less

contents.

VII. The committee have considered tlie resolution of the honourable the con-

vention, of the lOlh uistant, by which it was referred to them to report what pro-

vision, if any, is proper to be adopted, in relation to the appointment of senators

of this state, in the senate of the United States, and are ofopinion, that the mode of
appointing the said senators, is prescribed by the constitution of the United States,

and depends on the just construction thereof: That the constitution of the Unit-

ed Scates, and tlie true construction of Its provisions in relation thereto, mnst
control this question, and that therefore it would be useless and unavailing, to make
any provision on the subject.

On motion of Mr. Van Buren, the report was referred to the committee of thp

whole, when on the legislative department, aud ordered to be printp<}.

* Mode of appointment of delegates to the general congress,-'

53
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THE LEGISLATIVE DEPARTMENT.

The Convention then resolved itself into a Committee of the whole on the-

unfinished business of yesterday, (the legislative department.) Mr. Van Buren
in the chair.

The Chairman stated the question before the committee to be' on the propo-

sition of Mr. Bacon, for dividing the state into thirty-two senate districts.

Mb. King presented the following statement, shewing the result of dividing

the Slate into thirty-two senatorial districts, of equal numbers and contiguous

territory :

—

1st district, Suffolk 22,429, Queens,

18,260 40,689

2d district. Kings 9118, Richmond
5520, part of New-Yoik 26,4:18 41,176

3d district. Part of New-York 41,176

4th district, Pari of New-York 39,816

5th district, Weslchesler 30,525, PiU-

nam 11,014 41,539

6th (Ustrict, Part of Dutchess 41,176

7th district. Part of Dutchess 2734,
Columbia 36,383, part of Rensselaer

2059 41,176
8/A district, Part of Rensselaer 36,825,

part of Washington 4351 41,176
9th district, Part of Washington 33,

843, p:.rt of Wamn 7127 41,170
10;A district, Wurren 2000, Essex 12,

591, Clinton ll,01t, Frai.klin 4244. Ha-

milion 124J, part of Saratoga 10,100

41,^189

ll//i dstrict. Part of Saratoga 25,067,

pan of Montgomery 16,109 41,176
12th district. Part of Montgomery 20.

436,pur< of Schoharie 20,637 41,176
13.'/j district, Sciiohane 1886, Sche-

nectady, 12,126, part of Albany 27,

164 41,176
lith district, Albany, 9,360, Greene,

22,144, pan of Ul^-ter, 9 672 41,176
15M district, Ulster, 19,037, Orange,

6,014, Sullivan, 8,559, Delaware, 7,566

41,176
I6th district, Rockland, 8,246, Or-

ange, 3C,9.jO 41,176

17th district, Delaware, 17,325, Otse«

go, 23 851 41,176
18;/j district, Otsego, 20,433, Clienan-

go, 20,743 41,176

I9th district, Chenango, 10,264 Broome,
14,t204, Cortland, 16,435 40,903

2\4h district, Herkimer, 30,432, Onei-

da, 10,744 41,176

21st district, Oneida, 24,810, Madi-
son, 16,366 41,176

22d district, St. Lawrence, 15,025,

JeflTtTson, 26,151 41,176

25d district, Jefferson, 5,884, Lewis,

9,060, Oswego, 12,211. Oneida, 14,021

41,17&

24th district, Madison, 15,503, Oi»on-

daya, iO,iJ83. 41,176

25/A district, Onondaga, 15,531, Cayu-
ga, 25,645 41,176

26th district, Cayuga, 12,802, Seneca,

23,318, Tompkins, 5,056 41,176

27th district, Tonpkins, 15,533, Tio-

ga, 16,776j Steuben, 8,867 41,176

28th district. Steuben, 12,791, Alle-

gany, 9,271, Livingston, 18,400 40,462

29th district, Ontario, 41,176

3y)th district, Ontari--, 19,924, Mon-
roe, 21,256 41,176

Slst district, Monroe, 5,504, Genesee,

35,672 41,175

o2d district, Genesee, 4,428, Niagara,

and Erie, 2-2,843, Chautauque, 12,555,

Cattaragus, 4,084 43,810

Mr Tompkins was opposed to incorporating any specific regulation in the

constitution on this subject. He would fix the general principle, and leave

the rest to the legislature. His plan was to insert in the constitution a clause

making a provision, that there should not be less than eight districts, nor more
than thirty-two senators, leaving the number of districts and the apportionment

to the legislature.

Mr. KijNG objected both to the proposition of Mr. Bacon and of Mr. Tomp-
kins. The former would bo attended with many difficulties, and the latter ap-

peared impracticable, since the constitution must go into operation before the

legislature under it could be elected He thought, also, that it would lead to

party contests in the legislature. On the whole, he believed the report of the

committee liable to as icw objections as any plan that had been submitted.

Mr. Tompkins disclaimed being influenced by party views, or by any wish

to treat the committee with disrespect.

Gen. Tallmadge proposed to postpone the subject. He wished to submit

a proposition, after the amendment of the gentleman from Columbia, [see pro-

ceedings of yesterday,] was laid on the table.
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Mr. Van Vechten offered the following amendment :

—

" That the state shall he divided into thirty-two senatorial districts, to he com-

posed of contiguous territory, and tliat one senator shall he elected in each dis-

trict; Provided that it shall be competent for the legislature, in case it shall be

deemed expedient to form the ci;y and county of New-York, and the counties of

Kings and Richmond, into one district, for the purpose of electing two senators,

to reduce tie number of said districts to thirty-one, and to authoiise the election

of two senators in the said distnct, to be composed of the city and county of New-
York, and the counties of Kings and Richmond.''

Mr. E. Williams made a few remarks in reply to the objections offered by

the gentleman from Queens.

The question on Mr. Tallmadge's motion for postponing the 2d section of th£

report with the amendments of Messrs. Williams, Bacon, and Van Vecten till

aionday, was taken and carried.

Mr. Tompkins wished the committee might rise and report, for the purpose

of directing the amendments to be printed.

Before the motion was put,

Gex. Tallmadge offered the following resolutions."o

Resolved, That the state shall be divided into eight districts, to be denominated

.senate districts—and that the thirty-two senators be elected in the said districts,

in eijual proportions, that the said districts be contiguous in territory ; and as

nearly as may be equal in population, excluding atiens, persons of colour not tax-

ed, paupers, and convicts.

Resolved, That it be referred to a select committee, to report a division of the

state into eight senatorial districts, upon the principles conta.ned in the preceding

resolution, and that ihey report to the Convention.

Mr. Tompkins offered the following amendment.

That the state shall be divided Into as many districts as the legislature shall di-

rect, not less than eiglit, and that thirty-two senators shall be elected in said dis-

tricts.

The committee then rose and reported

On motion of M. Sharpe, ordered that the several propositions be printed.

The Convention then re-resolved itself into a committee of tho whole on the

unfinished business ofyesterday—Mr. Van Buren in the chair.

The third section was read, and postponed till Monday.
The fourth section was then read.

Mr. Wheaton stated that though he had not the honour to be a member of

the select committee who reported this clause, yet he understood that it was in-

tended to determine a doubt which had sometimes arisen, whether a money
bill could originate or be amended in the senate. By the ninth article of the

constitution of 1777, the liouse of assembly was to enjoy the same privileges,

and proceed in doing business in the same manner as the assemblies of the co-

lony of NeAV-York had formerly done. Under the colonial government, the

council was appointed by the crown, and as the colonial legislature was con-

structed on the model of parliament, no money bill could originate or be amend-
ed except in the assembly, the members of which were the immediate repre-

sentatives of the people. By the constitution of parliament, as it had stood ever

.since the knights and burgesses began to sit in a separate house, the commons
had uniformly asserted their exclusive right to originate money bills, and had
uniformly resisted the right of the lords even to amend them. But as our le-

gislature was constituted, there was no reason why any doubt should be enter-

tained whether the senate could originate or amend such bills. Both houses

were the immediate representatives of the people, and both might be consider-

ed as equally representing the taxable property of the country. The analogy

of the United States' constitution did not apply, because in that government re-

prcsentntives and direct trvxes were to be apportioned simong the several states
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by the same rule. It was therefore fit that the house of representatives in con-

gress should have the exclusive right of originating revenue bills.

Col. Young replied, when the question was taken on the section, and car-

ried without amendment.
The fifth section was then i-ead.

CoL. Young moved that it be postponed, as he wished to offer an amend-

ment making- the pay of members two dollars per day.

Mr. E. Williams hoped the section would not be postponed—the gentle-

man from Saratoga could write two dollars in a moment.
Mr. King said that no sum, could witli propriety, be fixed in the constitu-

tion ; the sum proper to be paid would depend upon the state of the times. Two
dollars at one time, would be a better compensation than four at another. It

was best to leave that subject with the legislature, under the restriction that no

legislature should regulate its own pay. Public opinion would then always

regulate the sum, and it would be such as would be reasonable.

Mr. IIallock called for the CQUsideration of a substitute for this section,

wliich lie had offered some time since, and which had been committed lo the

committee of the whuie when on this subject—the object of which, was tu pn/-

vide that the pay should not, for the present, exceed a certain sum, which could

not be altered until after a certain number of years, the sum and number of

years left in blank. The sum of two dollars, two and a half, and three dollar-,

were mentioned, as sums with which it would be proposed to fill the first blank
;

and five years was also mentioned as a proper period with which to fill tiie se-

cond blank.

Mr. Sharpe was in favour of the section as reported by the select commit-

tee. He hoped they would not, in making a constitution, attempt to run a race

of popularity. Witli the restriction provided by the report itself, the legisla-

ture might safely be entrusted with the regulation of their compensation. lie

had, lie said, seen two dollar men, three dollar men, and from that up lo five

and'six dollars. The courting of popularity in this way, he had aUvays consi-

dered as disreputable, and generally, he believed, it had proved unavailmg. lie

had known one remarkable instance of tliis kind : two members from the coun-

ty of Saratoga, two years ago, had been the strenuous advocates for lessening

the pay of the members of the legislature, in which, however, tliey had failed.

Tliev received their pay from the public treasury, but on arriving home had de-

posited in the county treasury of their county, about one hundred dollars eacli,

being what they supi)osed the excess, or what was more than a reasonable com-

pensation : both the gentlemen were candidates for are-election, but the elec-

tors of Saratoga thouglil proper to leave them at home, notwithstanding the de-

posit of Uieir hundred dollars each for tlie beiie^t of the county.

Mr. Duer lioped the gentleman from i\ew-York would not impute to liim-

sclf and his honourable colleague, a desire of securing popularity ;
if he did,

such imputation would be unjust and unfounded. He thought they had suf-

ficientlv' sliown that they were not aciuatcd by such motives, and he hoped

the proposition of his honourable colleague would be adopted. Tlie great evil,

of which the people had complained, was, that the members had been allowed to

fix their own pay ; and that motives of self-inlerest had prevailed over tlieir

popularily, insonmeh tiiat they had generally fixed their wages higher tlian the

people thought proper ; and uotv/itlistandiug, each successive legislature has

pursued the very course which public opinion lias condemned and reprobated.

What is to be the remedy ? To take it out of the power of the legislature to

be led by their own private interest, to pursue a course different from, the wishes

of tlie peo|)le. It was supposed by some, that the report of the select commit-

tee contained a provision which would answer every purpose ; for his own part,

he could not concur in that opinion. Tlie members of tlic legislature would

generally expect a re-election ; and although they would not have the power

of fixing it for their present compensation, tlicy would fix it in expectation oi

receiving the benefit in future. He w as satisfied it would not be wise to fix the

price for a long term, but there could be no danger in fixing it for five years,

and for these reasons he thought the substitute ought to be adopted.

Col. Young said he would be opposed to regulating the pay of the members,

gf the legislature fgr any lon^ term of j'cars. Let one veaY intervene between
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the legislature making' the provision for the pay, and that to which such pro%-i-

bioa snould apj)iy. He thought it necessary that some reg-ulatiuu should be

made in the constitution, for the compensation to be received for the two iirst

years. This would be necessary, to quiet tlie public discontent which had

gro-.vn out of the large compensation which the legislature had heretofore voted

for tiiemselves. It Avas customaiy for the supervisors of counties to receive

two dollars per day for tlit-ir services ; he did not know why tliat ought not to

be considered as acriterion by which to regulate the pay ofmembers of the Ic-

g-islature. It was true that the latter were put to more expense and liad to pay

more lor their boaid, than the former, but the length of time for which they

were employed, would be an equivalent for that difference ;
perhaps it might be

well enough to fix the sum at two dollars and fifty cents per day.

The honourable gentleman from IS ew-York (Air. Sharpe) had alluded to a

circun.scance which had occurred two )'ears ago in Saratoga county. He had

attributed the loss of the election of two gentlemen in that county, to the cir-

cumstance of their having paid into the treasury of their county, apart of the

compensation they had received as members of the legislature. Mr. Y. did not

thintt this a fair conciilusion. He thought it would have been more charitable

for the gentleman to have attributed their defeat to some other cause. 1 have,

sir, conlinued Mr. Y. known candidates to lose their election, who had not part-

ed with any portion of the pay they had received in tlie legislature.

Gkn. JlooT said, when the proposition of the gentleman from Orange, should

be negatived, (which he believed would be soon) he should offer an amendment,

that no legislature should increase their pay during the year for which they

were elected. It might not be improper for the next legislature, to instruct the

attorney general to collect the money that was received unlawfully at the last

session.

A gentleman at Catskill, had three or four years ago, offered to serve the

t^tate as a legislator, for sis shillings per day ; or, if they would board him, for

four shillings per day ; but they must make an advance sufficient to enable him

to purchase a suit of clothes. The gentleman from Orange has it. lie denies

that he votes for the sake of popularity. I will admit that I vote for popularity.

I vote to please the great mass of the people in the state, including my consti-

tuents, the yeomanry, and mechanics ; (and I might say some mercliants too)

but more particularly, agriculturists, and when I vote to please all these clas^

pes, I \ote to please myself also. Members that are calculating on a re-elec-

tion, \7iil generally be cautious how they vote for higtier wages, on account of

their popularity ; and those who do not expect a re-election, will not feel so

much magnanimity, as to vote for paying others more than they receive them-

hAvcs.

Mr. J. Sutherland said that much discontent had certainly existed re-

specting the compensation which the members of the legislature had hitherto re-

ceived. He believed that it would not be amiss to fix the pay for a few years.

The fluctuation in that period could not be so great as to make any serious dif-

ference ; the compensation had been unreasonably high. No more should be

given, than a sum which would compensate men in the common walks of life

for their time, and he supposed two and a half dollars per day, as the times now

were, would be sufficient.

Mr. R. Clarke was opposed to fixing any sum by the constitution, and he

wds so, he believed, from a just regard to the public interest. He would not,

he said, have the pay so large as to be an object of cupidity, or so low as to pre-

vent men in tlie middling paths of life from attending without great sacrifice of

private interest. Fixing the compensation at a very low sum, would operate to

fill the legislative assemblies with two opposite classes of men—nabobs and

those having no iionest employment to keep them at home. It would drive from

the legrduture all the honest yeomanry of the country, who could not afford to

bestow their time without a reasonable compensation.

Gex. Tallmadge proposed to fix the pay of members for a certain period,

before the expiration of which it should not'be altered. He thought two years

•would be a proper term for an experiment, during which no great changes in

i.hp relative prices of labour ?nd money could take place.
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Mr. Nelson moved an amendment limiting- the pay regulation of tlie mem-
bers to two years, and until after the meeting of the next succeeding legisla-

ture.

Gen. Root called up the resolution which he had offered at an early part of

the session, and which had been permitted to lie on the table. He replied at

considerable length to the gentlemen who had preceded him in the debate.

Mr. Duer regretted that the prejudices of an early education prevented his

replying to the langupge of a gentleman in a public assembly, which he should

be ashamed to use in a private circle. The epithet of "sober-minded," which

he had unfortunately used a few days ago, had given great offence to the gen-

tleman from Delaware, and had drawn down his indignation upon him. The
gentleman tells us (but the avowal was unnecessary) that he is directed by po-

pularity in voting—that his conduct in this house is controlled by a desire to se-

cure popularity. I deny that to be tlie case with me. I will endeavour to be
directed by what I conceive to be for the interests of my constituents, without

regard to their prejudices ; although by such a course 1 may deprive myself of

that popularity which is the idol of the gentleman from Delaware. I flatter my-
self I shall preserve their permanent esteem, which to me is much more desira-

ble. The gentleman has requested us to take a course, which, I th.nk, were we
to pursue it, would be an honest one—nay, more so than to endeavour to de-

stroy the popularity of those who have voted on similar grounds, and then pock-

et i;^t,500 himself. Should we take this course, it will be full as honest and as

disinterested as to exclaim against those who have fixed a rate of compensa-

tion, and then without scruple receive pay to the full amount, after being ab-

sent during half the session.

I trust the proposition which has been submitted by my honourable colleague

will not be so spcedilj- rejected as the gentleman from Delaware may imagiue ;

although I have no doubt he wishes it to be the case, as it may interfere with a

Javourite proposition of his own, and he is always anxious to appear to the peo-

ple as being the author of all popular propositions.

Mr. D. said he was very thankful to the gentleman from Saratoga for the

support which he had given. He was in favour of filling the blank with the

smallest sum mentioned, or a sum barely sufficient to pay the expenses ; and by

adopting such a course the character of members would be improved. The
place would not be sought after for the emolument which it would afford.

Gen. Root explained at length in relation to the subject referred to by Mr.

Duer.
Mb. Duer expressed his entire satisfaction with the explanation that bad

been given, and hoj^od heieafter that the gentleman from Delaware would be

inclined to extend the same charity to others that he claimed for himself.

The amendment offered by the gentleman from Rensselaer, (Mr. Hogeboom)
and i-eferred to the committee of the whole when on this subject, was read by

the chairman.
Mr. Cramer hoped the compensation of members would be fixed by the con-

stitution.

Mr. Dodge wished that a maximum might be etablished, and offered an

amendment to that effect.

Mk. BRifics hoped we should not disfigure the constitution by fixing on'tho

face of it dollars, shillings, cents, farthings, and mills. It was descending from

great and fundamental principles.

Mr. Russei.l was opjTOsed to the amendment. It was going too much into

detail, and had better be left to the legislature.

Mr. Sharpe announced his intention to vote against the amendment.

Mr. Bacon said, that he was, upon the whole, in favour of fixing in the con-

stitution tlie pay of members of the legislature, at a sum which shouhl be unal-

terable for a short period. It was true, that there might be some little inequality

in different yeai-s in the real value of the sum which was fixed, owing to a va-

riation in the price of commodities for that period ; but, as but a short period

was proposed, it could produce no material inconvenience or injustice, and

would be more than counterbalanced by the benefits which would grow out ot

it. And those were that it would put at rest, for a while at least, tliat bail o!
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popularity v/hith was ever bandying- about between the rival parties of the

state, ou the subject of salaries and compensations. The controversy general-

ly was, who should play this ball the most successfully. The gentleman from

New-York, could probably have no adequate idea of the degrading and alflic-

tive scenes to which it often led in the country ; that it was made the hobby-

horse of ambitious demagogues, and peddling politicians, and in the contest

about it, the great questions which affected the vital interests of the state were

too often absorbed or overlooked. It was mortifying and degrading, to

witness how a little question of this character was too often managed; one

party gave out their notice for a county meeting, to nominate their members of

assembly, and by the way of securing their popularity, took care to put in some-

thing about the wages of members; the other party equally cunning, and about

equally sincere, when they came to give their notice, were sure to bait their

trap with the same catchmg topic. The members nominated by each, must al-

ways be understood to be pledged to lower the wages, and this was most gene-

rally the last of it. until another year, when the same game was played over

again. He wished to see this small political trading broken up, even at the

expense of preventing the legislature for a short period, from reducing the

compensations, at least, of their immediate successors ; for even this had been

within our own short recollection, improved as a net with which to catch a lit-

tle popularity, and to all appearances, succeeded admirably. We had all seen

tlie indecent and barefaced spectacle, of a legislature taking four dollars a day

to themselves, at the same time reducing their immediate successors to three,

and tlien returning home with the boast, that they had proved themselves the

friends of the people and of low wages, and as it would seem, gaining to them-

selves an increased fund of popularity, by that very act. They answered, in

general, when enquired ofby their constituents that they had reduced the wages,

as the journals had not yet arrived to show how the fact was. Indeed, on these

sort of questions, the journals generally tell no individual tales, for upon search-

ing them, it will be found, that no one often cares to call for the ayes and noes.

Those who choose to vote for a little additional compensation are very welconie

to do it, and the rest are sure to make no noise abou t it. In order to prevent in

some measure, the successful practice of acts like these, he was for frxing the

compensation by the constitution, for a short period—alterable only period-

ically, as contemplated by the amendment proposed.

Mr. King again urged several considerations in favour of leaving the sub-

ject to the legislature. If the pay of the members %vas fixed for two, three,

four, or five years, what then ? Should we call another Convention to amend

the constitution ? We must after all leave it to the legislature.

The question of Mr. Duer's amendment was then taken by ayes and noes,

and decided in the negative, as follows :

NOES—Messrs. Beckwith, Birdseye, Bowman, Breese, Briggs, Brinker-

hoff. Brooks, Burroughs, Carver, D. Clark, R. Clarke, Dodge, Dubois, East-

wood, Fairlie, Fenton, Fish, Frost, Humphrey, Hunt, Hunter, Huntington,

Jay, Jones, Kent, King, Lansing, Leiferts, A. Livingston, M'Call, Millikin,

Munro, Nelson, Park, Paulding, President, Price, RadclifF, Rhinelander, Root,

Rose, Rosebrugh, Russell, Sage, R. Sandford, Sharpe, I. Smith, Starkweather,

Swift, Sylvester, Ten Eyck, Tripp, Van Fleet, S. Van Rensselaer, Van Vech-

ten. Ward, A. Webster, E. Webster, Wendover, Wbeaton, E. Williams,

Woods—63.

AYES—Messrs. Bacon, Baker, Barlow, Carpenter, Case, Child, Clyde, Col-

lins, Cramer, Day, Duer, Dyckman, Ferris, Hallock, Howe, P. R. Living-

ston, Moore, Pampelly, Reeve, Richards, Rockwell, Sanders, N. Sanford,

Seaman, Seely, Sheldon, R. Smith, Steele, I. Sutherland, Tallmadge, Taylor,

Townley, Townend, Van Home, J. R. Van Rensselaer, Verbryck, Wood-
ward, Wooster—39.

The question next was on the amendment offered by Mr. Nelson.

Gen. Tallmadge proposed a slight alteration in the amendment, to which

Mr. Nelson assented.

Gen. Root was opposed to the proposition, on the ground that the legisla-

tiveyearswas not defined, and difficulty might arise inascertaiDingtheliraitatioH

of the provision.
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The question on Mr. Nelson's amendment was then taken by ayes and noeSj

and decided iu tlie negative, as follows :

NOES—Messrs. Birdseye, Bowman, Breese, Brinkerhoff, Brooks, Buel, Bur-

roughs, R. Clarke, Day, Dodge, Fairlie, Fenton, Ferris, Fish, Frost, Hunt,

Hunting, Jay, Kent, King, Lefferts, M'Call, Millikin, Park, Paulding, Presi-

dent, Price, Radcliir, Reeve, Rhinelander, Root, Rose, Rosebrugh, Russell,

Sage, R. Sandford, Seely, I. Smith, Swift, Ten Ej'ck, Tripp, Van Fleet, Van
Home, S. Van Rensselaer, Van Vechten, A. Webster, E. Webster, Wendover,

>Vheaton, E. Williams, Wooster.—51.
AYES—Messrs. Bacon, Baker, Barlow, Beckwith, Briggs, Carpenter, Car-

ver, Case, Cliild, D. Clark, Clyde, Collins, Cramer, Dubois, t>yckman, East-

wood, Hallock, Hees, Howe, Hunter, Huntington, Jones, Lansing, A. Living-

ston, P. R. Livingston, Moore, Munro, Nelson, Pumpelly, Richards, Rock-

well, Sanders, N. S*iford, Seaman, Sharpe, Starkweather, I. Sutherland, Syl-

vester, Tallmadge, Taylor, Tovvnley, Townsend, J. R. Van Rensselaer, Ver-

bryck, Woods, Woodward, Young—47.

The question on liie amendment offered by Mr. Dodge was then taken, and

decided in the negative.

After a few remarks from Messrs. Root, King, and Burroughs, the 5th sec-

tion was passed.

The 6th section was then read.

Mr. Birdseye then moved the following amendment

:

" No member of tiie legislature shall receive any civil appointment from the

governor and senate, or from the legislature during the term for which he shali

have been elecied."

Mr. King assented to the substitute of Mr. Birdseye.

Mr. E. Wili>iams considered this a very salutary provision, and he hoped it

would be adopted. It did not apply to the great mass of officers, as had been

stated by the gentleman from Delaware; from the first office in the gift of the

state down to a path master. It referred to those only who were to b« appoint-

ed by the governor and senate. These were few in number, and the olfices

were desirable both for the honours which they confer, and the emoluments

which are attached to them. The judiciary officers, the attorney general, the

comptroller, the secretary of state, canal commissioners, &;c. are the great, ho-

nourable and valuable otlices, to which, we may well suppose, the members of

the legislature, without degrading their dignity, might aspire. Experience

has sufficiently shown that they have done so; and on an examination of the

subject, it will be found, that nineteen out of twenty of these offices have been

filled out of the legislature from year to year. It has been continued till the

people have expressed their disapprobation, from one part of the stale to the

other ; and although they have selected in many instances fit and suitable can-

didates for office, yet inasmuch as they were taken from the legislature, the

body who superintend and manage the appointing power, they have been con-

sidered as improper selections. An idea is entertained that the legislature has

been rendered subservient to the appointing power, for the promotion of politi-

cal views and the advancement of individuals in thai body. This has been

witnessed with horror ! And is it wise, or is it prudent, to let members of the

legislature be pruojoted to fill these important offices ? It may be said, the case

.will be ditTerent now, from what it was when the appointing power was in the

liands of the old council ; but where is there an objection that would lie against

the principle then, that will not apply with equal force now ? Then you had

only tocontract with the governor and four individuals—»ovv you liave the go-

vernor and thirty-two senators. If appointments have been obtained by tra-

ding and bargaining—by conferring legislative benefits for political appoint-

rnents— is it not probable that something of the kind will continue to be prac-

tised? There are, to be sure, thirty-two senators, a niajority of whom would

be seventeen, to be consulted; but "let a man come, like the iionourable gen-

tleman from Delaware, with his powerful eloquence pouring like a mountain

torrent upon that bodv, and who could withstand it ? If, then,, it be true, that
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this has been the practice between the legislature and the appointing" power, is

it not dangerous in effect, and ought we not in our wisdom to provide by a con-

stitutional provision, that this ini((uity he no longer practised, to the disgrace of

our legislature ? Let it not be iiereafter said tliat the governor and council

were obliged to select an attorney general from the floor of the legislature.

Let it not be said that because lie was a prominent member of that body, he
was selected from among his compeers as an individual who ought to receive

that office. Let it not be said that a secretary of state was taken from a par-

ticular county or section of tho state, not because he was worthy of the office,

but because a political party to which he was attached must be propitiated.

There was much good sense in what the gentleman from Delaware had stated

with respect to the seventh and eiglith sections. Experience had shown that

laen would barter for office, without regard to tlic public interest. The provi-

sion in the constitution of the United States has proved sufficient to prevent this

bargaining for offices. You have seen men sent from an individual state,

urging propositions approved by their own consciences, and sanctioned by the

principles of religion and humanity—you have seen tliem advocating these doc-

trines, and declaring that their consciences would not allow them to depart

from them, because they were clothed with directions from the legislature, con-

ferring on them the instructions of tlieir constituents. They have gone on till

near tlie expiration of their time, when their consciences have suddenly re-

laxed, and their moral sense has undergone a change ; when their term expired,

they have pocketed their commissions, and gone home. He would not permit
tiiis to be done ; he would cut it up by the roots. He would give them the re-

ward which they ought to receive—the compensation allowed them, and the

gratitude of their constituents.

Mr. Sharpe. This will not reach the evil. It will be necessary to go fur-

ther, and say that no member shall receive any appointment the year after.

Bargains made during the session, were sometimes consummated afterwards,

and he would provide against that also.

Mr. Bacon said, that he was thankful, that his dealings with the departed
. council of appointment, had been pretty limited, he could not, therefore, enter

into those sensibilities which were attempted to be excited in favour of theii*

memory by the honourable the President.—That their trials and afflictions had
been many and deep, as depicted by him, he thought probable ; as had likewise

been those of their sycopliants, and persecutors for office—that they had each
lived mutually tormenting and afflicting each other, there could be no doubt ;

such was always the lot of the wicked, and such it ought to be.—The section

imdcr consideration met with his approbation for this general reason, that it

went to prevent a multiplication of offices in the same person which there was at

least no use or necessity in uniting. There was in this country no dearth of mate-
rials with which to till all our public offices, and that too with persons who were
competent to them,— it might, perhaps, sometimes happen, that in point of ta-

lent and capacity, a member of the legislature would be rather better adapted
to some executive or judicial office which was to be filled, than any other per-

son to be found, who was not a member, but the case would not be so frequent,

nor the disparity so great, as to produce any serious public inconvenience or

prevent the state from being at all times well served.—While on the other

hand, the effect of the exclusion upon the integrity and reputation of the le-

gislature itself was of much moment.—Whether its character had heretotore

been tarnished by sacrificing its independence to the desire of office, and whe-
ther subserviency to the purposes of party had been made the price of a com-
mission from those who had it to bestow, it might, perhaps, be difficult directly

to prove, and he would not, thei-efore, undertake to assert, but when we see, as

we have done at no remote period, more than one third of a legislative body
returning home with their commissions in thei.r pockets, the people would in-

evitably draw from it some unkind inferences.

Messrs. Brooks, Root, and Tompkins, also expressed their sentiments re-

spectively on the subject, when the question was taken on the afne-ndment,

and carried,

54



4^6 COiNVENTiON OF

Mr. JVIuisRo offered the following' amendment :
" But a re-appointment to

any office held at the time of his election is not hereby prohibited." Lost.

The question was then taken on the sixth section, as amended, and carried.

Whereupon the seventh section being' under consideration, Mr. I. Suther-
j.A>-D offered the following' amendment

:

" No person, being' a member of congress, shall be elif^ible to a seat in the le-

gislature; and if any person shall, wliile a member of the legislature, be elected

lo congress, or appointed to any office, civil or military, vmder the government of

Vhe United States, his acceptance tliereof shall vacate his seat."

Coi,. YouNC was in favour of the latter branch of the section ; but opposed

to the fust part of it. The operation of this section and the next, would, he

said, if applied to tlte Convention, have excluded one half ofthe members ; he

considered it unnecessary, and an unreasonable restriction on the right of

choice by the people ; it would be well enough to say that the acceptance of

an office under the general government, should vacate the seat of a member
elected before he received such appointment ; but if the people chose after-

wards to confer their votes on a person holding such office, he could not conceive

Avhy thej' should not have the privilege of doing so ; it belonged to the electors

to say whether they would confide in one holding an office under the general

government. They might believe such person to be best qualified to promote

their interest in the state legislature. He did not believe that any evil could

possibly grow out of leaving this discretion with the people themselves.

J\Ir. King opposed the amendment, and adverted to the complex nature of

our government generally, and of the independence of the state governments
for certain purposes, as well as that of the general government. The state of

jVew-York is in some respects independent of the general government ; in

others she is not. We are members of both governments. The question be-

fore the Convention is, whether, as these governments are independent in them-

selves, as far as relates to the appointment to office, and as we are now called

on to make a general law for this state alone, it will not be wise in us to pre-

serve that distinction, which the independent nature of our government natur-

ally suggests ? Is it not important, in order to preserve the independence ot

the tAvo, that their officers be kept distinct ? If it is, the report of the select

committee on this subject goes no farther in providing for this distinction, than

the nature of the case requires. The gentlemen of this Convention, when they

take into consideration the manifest importance of sustaining our independence

in our own government, as well as in that of the federal union, will not doubt

the correctness of this positron. Many of the offices under the general govern-

ment are of an important nature ; and a man entrusted with the discharge oi

such important offices, ought not to be anxious to bnrthcn himself with the dis-

charge of duties under the state government. In attempting to serve the two»

one or the other will be neglected.

We have no right to saj-, that if a man holds an office under our state govern-

ment, he shall not hold one under the general government ; but we can say, if

lie holds an office in the United States government, he shall not hold one in

this state. It is my humble conviction, that it is important to the interest ot

this state, that the two governments, in this respect, be kept distinct ; and I

put it to the consideration of this Convention, whether there be not, in this

state, a body of men sufficiently large to select for both purposes, leaving their

duties unmingled ? The answer to this must be manifest.

Witli respect to the remarks of the gentleman from Saratoga, to which 1

always listen with attention, finding them generally fraught with much good

sense, does he not carry the prtnciple too far when he says, that by restraining

individuals, you limit the privileges of electors ? If thus, by restraining, we limit

the riglits of electors, is it not the same when we say, that the judiciary shall-

not be permitted to mingle with the legislature ; or the executive with either?

We have no complaint on this ground : and with the same propriety may we
say, that a man, holding an office under the general government, shall not liold

an office under the government of this state : botli being upon the principle of

Expediency, and both alike justifiable.
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It is said, that we are jealous of the general g-overnment, and that it is with-

out a cause. I am not jealous of tliat government. I should be rather disposed

to increase its powers than to abridge them, had I not lived long enough to know
that they are sufficiently strong already. I liave not a doubt of the govern-

ment of the Union being strong enough. 1 believe, that great power has a ten-

dency to increase, rather than to diminish, and those acquainted with the pro-

gress of that government must understand the manner in which it will increase.

I am not apprehensive, that the rights of this state are about to be swallowed

up in the rights of the United States ; but I believe, that the time has arrived

when the welfare of the individual states and that of the United States call for

vigilance, and that we ought to look well to the independence of our state. I am
aware, that the independence and happiness of the individual states depend on

the independence and prosperity of the United States ; but the progress of the

power of the general government is such, that we are warned to be on our

guard with respect to the interests and liberty of this state. Give to those,

who may be called on to discharge duties under the general government, the

privilege of serving this country in that way ; but let them have nothing to do

with the government of this state. The more gentlemen reflect upon the pro-

priety of this principle, the more will they be convinced of its correctness. The
period has arrived in which some rule ought to be laid down on this subject.

Mr. Bacox said, that he rose to vindicate this pi'ovision from the iniputations

which had been cast upon it by the gentleman from Delaware.

It had been alleged by him, that the principle here recommended, was a

novel one, that it had grown up in this state only a few months since, out of a

certain executive exposition,—and that it was indicative of a temper of dis-

loyalty and hostility to the general government. As to these loud professions

of loyalty to the general government, which were now so common, they had
become in these days quite too cheap to be worth any thing. There was a
time when they cost something since they exposed him, who made them to

some little hazard, and, of course, were not quite so plenty,—but times had al-

tered, thej' cost or hazarded nothing now, the general government was strong

enough to stand without any more friends, and like a private individual who
has no need of them, they had now no difficulty in finding them in great abun-
dance. A reasonable degree of jeaioysy of the influence and encroachments
of the national government upon the interests and independence of those of

the several states, and a sedulous care to preserve the latter in all their vigour,

was once a favourite and distinguishing republican doctrine, it was that of the

political school in which he was educated, and he was not for being driven

from it now by the modern cry of disloyalty and disaffection. In the early pe-

riods of our government, when its means of influence and of patronage were
comparatively few and feeble, (his doctrine may, perhaps, have sometimes been
carried too far. But how was it now ? Could any man be blind to the enor-

mous increase of patronage and influence, which, in the course of events, and
in the short period of thirty years the national government had acquired to it-

self,—to an amount which would once have startled even its warmest admirers.

It was but a few years since, that tlie hand of that government was hardly felt

at a short distance from its centre, and its existence as an operative machine,
was hardly known beyond the sea-board. Few men in the interior of the

country either knew or cared any thing about the offices which it could confer.

How different was the case now. By means of its military, its naval, and its

civil departments, it had spread itself over the whole surface of the country.

—

There was hardly a town or district in any state which did not furnish young
men, who aspired to wear the epaulette of the United States, or to become a
midshipman, a lieutenant, perhaps a commodore in the navy. Its civil offices

of one grade, or another, had become an object of desire and ambition in al-

most every log hut in the interior of the country. In fact, it came home now
»n one shape or another, to a great part of the business and concerns of the

people. With its post-office department alone, which had been tlie subject of

remark, it penetrated the inmost recesses of everj^ state, and in the six or seven
bundred officers attached to it in this strife alone, it possessed a corps of almost



428 CONVENTION Of

irresistible force, whenever it chose to bring them into operation,—and it might
safely be said, that no single state which was anything like nearly divided in
itself as to its own political concerns, could, for a single year, resist the influ-

ence and force of the general government, should it be brought in earnest to

bear upon them. Against whatever state party it was thrown in, that party
must inevitably kick tlie beam. Should we then be deterred from looking
this state of things in the face by any imputations of disloyalty to the union, and
disaffection to the general government, or hesitate to provide such guards
against its effect upon our state institutions, as had been thought expedient by
nearly all the states wlio had formed or revised their constitutions witliin the
last twenty years ? And when we find that such is the fact, with what propri-

ety or correctness can it be pretended, that the introduction of such a principle

is a novelty and a heresy, tiie giowth of a few months past. In looking over the
several state constitutions it will be found that at least tliirtccn out of the twen-
ty-four, being nearly all which have lately been adopted or revised, have this

provision in its full exteiit,—not Massachusetts and Delaware, Avho may be
supposed to be disloyal, but New-Hampshire, Connecticut, Vermont, Mary-
land, South-Carolina, Georgia, Kentucky, Tennessee, Louisiana, Indiana,

—

and above all, old Pennsjdvania, the key stone to the union as she has been call-

ed, who is proverbially not only loyal and faithful to the union, but who has
ever been thoroughly sound and democratic to the very core. Can it then be
deemed either hostile or imcourteous as has been suggested, tor New-York to

assert the same principle. He begged llie committee as well as the people of
this great state, to think well of the duties they owed to themselves and their

own characters and interest, and not through any squeamish fear of being con-
sidered as opposed to the general government, and from a hope, that they might
be taken into the ranks of the loyal, rush blindly to an extreme on the other
hand, which would only manifest our servility, and our forgetfulness of what
was due to the standing of the great state for wliom we are acting.

The amendment "was further supported by the mover, and Messrs. Young and
Root.

The hour of adjournment having arrived, the committee rose, reported pro-

gress, and obtained leave to sit again.

Mr. Fairlie moved to meet hereafter at 10 o'clock. Lost. Adjoui-ned.

.MOMJDAY, OCTOBER 15, 1821.

The C'onvenlion met at the usual hour, when the journals of Saturday tvere

read and approved.

Mr. Van Buren said, that before tiic Convention resolved itself into a com-
mittee of the whole, he wislied to submit a plan, for the ultimate division of the

i^tate into senatorial districts, and to provide for their election until that was
done. Being chairman of the committee of the whole, this, he said, was the

only course ibr him to bring it before the Convention, and without entering in-

to a discussion of the merits of the various projects before them, he would con-

tent himself with a very brief explanation of the one he was about to propose.

He liad not, lie said, anticipated much difficulty on this subject, or any other

connected witlithe report of the legislative committee. Without having care-

fully examined or minutely scrutinized the plan for the election of senators, re-

ported by the select committee, he had acquiesced in its propriety, chici5y from

the respect he felt for the very intelligent committee who had reported tit. The
discussion, however, wliijli had already taken place in committee, had satisfied

him, that though he would still prefer it to some of the plans suggested, it wac

however liable to such serious objections, as to render it extremely desirable

liiat another and better should be attempted. Under these impressions, he had

thought favourably of the course wliich had been suggested by the gentleman

from Dutchess (Mr. Tallmadge) and had intended, as far as his situation would

admit of his interference, to give it his support. The remarks of the honoura-

Me Prciicioat vesterdav, however, had entirely satisfied him. tlint it would b*'



THE STATE OF NEW-YORK. 429

unwise to attempt a division of the state into senatorial districts in the constitu-

tion, but that it oiig-ht to be left to the legislature. He was persuaded, that this

was the only wise course : and to carry the resolution and suggestions of the

President into effect, he had prepared a plan, which embraced also as much of

the report of the select committee as was consistent with a future, instead of a
present division, and which he would read.

" I. That it shall be tiie duty of the first legislature, under the amended con-

stitution, to divide the state into districts not lews than eight in number, to be de-

nominated senatorial districts ; and to make a just apportionment of thirly-lwo

senators, among the said districts. If the said division and apportionment, shall

not be efll-cted by the said first legislature, the same may be completed by the

succeeding one.
" IT That the said districts, shall not, hereafter, be less in number than eight ;

but their number may be increased. They shall consist of as equal a number of

inhabitants, as may be, (excludmg aliens, paupers, persons of colour not taxed,

and convicts.) If a district shall consist ofmore tlian one county, the counties shall

be contiguous to each other; and no county shall be divided in the formation of

a senatorial district.

" HI. That the first senate, under the amended constitution, and until a new
division and apportionment of, and among the senatorial districts be made, shall

be chosen by the four great districts, as they at present exist, in the following

proportions,' viz : The southern district, seven senators ; the middle district, se-

ven senators ; the eastern district, seven senators : and the western district, ele-

ven senators.
" IV. That as soon as the senate sliall meet, after tlie first election, to be

held in pursuance of the amended constitution, they shall cause the senate to

be divided, by lot, into four classes, eight in each class, and numbered one,

two, three, and four ; and tlie seats of the members of the first class, shall be

vacated at the expiration of the first year ; of the second class, at the expiration

of the second ; and so on continually ; to the end, that the fourth part of the se-

nate shall be annually chosen.
" V. That when the state shall have been so divided into senatorial districts,

by the legislature chosen under the amended constitution, it shall be the further

duty of the legislature, making such division, to make a just apportionment of the

senators elected, among the said districts.

Mr. V. B. said it would be perceived, that he left it in the discretion of the

legislature, to divide the state into as many districts as they thought proper, not

less than eight. He wished, however, to be distinctly understood, that he was

opposed to thirty-two districts. He would not enter into the discussion on that

point, because he should not be on the floor when the subject was under debate,

and also, because he knew, that the reasons against such a measure would be

urged by gentlemen, fully adequate to the task. He would therefore only say,

that in his opinion, the notion of dividing the state into small districts, for the

purpose of bringing the elected home to the electors, would, if carried into ef-

fect, share the fate of most popular 'notions ; it would be running into an un-

wise and pernipious extreme, it would be yiarryihg it to an extent, which could

not be gone into, without seriously prejudicing one of the best features of that

part of the constitution, wliich relates to tlie legislative department.

His plan, lie said, proposed, that the division and apportionment should be

made by the first legislature under the amended constitution ; this he consi-

dered proper for many reasons. It was by no means certain, and was indeed

very improbable, tiiat amendments would be submitted to the people in time,

for the next legislature to act upon them. But if they could be, it would still,

in his opinion, be improper, for tliem to do so. First, because the division is to

be made for, and to be binding on, the electors under the extended right of suf-

frage, provided by the amended constitution, and if the division and apportion-

ment were made next winter, it would be made by men, who do not represent

those for whom they act ; wliich was utterly indefensible. Secondly, the differ-

ent territories, which will be the subject of division, are not now represented

in the senate in the same proportion, that they ^^ ill he. under the right of suf-
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frag-e, for which the division is intended. The southern and western dislricts,

paiticularl3', would be loosers, as neither of them had now as large a represen-

tation in the senate as they would be entitled to, under the new constitution.

Thirdly, the same inequality and injustice would exist as to the house of assem-

bly, who are to take an equal part in the work of division and apportionment.

It would, therefore, both in principle and convenience, be wrong, that it should

be done by the present legislature, if that was even practicable.

On an examination of tlie census, it would be found, that the division he bad

made among the great districts is in all respects equal ; except that a little

more was given to the southern and smallest district, than she was in strictness

entitled to, but that was justifiable for several reasons.

He could not, he said, anticipate the objections, which might be raised to the

plan he had proposed. There would be no difficulty in apportioning the sena-

tors elect among tlienevv districts, as the nominations for the iirst senate would

doubtless be made, with a view to a partition of the senatorial districts. If gen-

tlemen should think it necessary, the power might be given to the legislature

to vacate tiie seats of such members as should fall in districts beyond their pro-

portion ; but this he could not think, would be necessary, as the cases in which

the apportionment could not, in consequence of the residence of the senators.

be made perfectly equal, would be very limited ; and such inequality, if it exist-

ed at all, would certainly be the least evil which could result from any course.

Without therefore, feeling any anxiety on the subject, other than that, which

he presumed was common to all, he hoped the plan he proposed might be

adopted ; because he thought it under all circumstances, the best which had

yet been proposed. He hoped so also, because it would relieve the Convention

from the necessitj' of making a present division, which bethought objection-

able. First, because the Convention had not the same information, which the

legislature mig-ht ha\ e. Secondly, because they had not, consistently with the

due discharge of their duties, in respect to the other important matters which

remained yet to be acted upon, sufficient time to bestow on a work, requiring

such critical and accurate examination, to afford the least hope of making' it

satisfactory. Thirdly, because, divide the state as they would, many counties

would be dissatisfied, and he apprehended more danger to the final adoption of

(he amendments from the dissatisfaction arising from this source, than from any

other. This consideration, if it was necessary now to make the division, ought

to be disregarded ; but inasmuch as the division and distribution could be more

satisfactorily made hereafter, he thought the Convention might, with great pro-

priety, suffer themselves to be influenced by it.

It "was, he said, a fixed principle, with him, not unnecessarily to do any thing

whicli might endanger the final adoptiou of the valuable amendments to the-

eonstitulion whicli tlie Convention had already made, and olhers, which were

contemplated to be made.
In conformity to a motion of Mr. Van Buren the said proposition was re-

ferred to the committee of the whole when on the legislative department, and

ordered to be printed.

TIIE LEGISLATIVE DEPARTMENT.

On motion of Mr, Eastwood, the Convention then went into committee of

liie whole on the unfinished business of Saturday (the legislative department,).

Mr. Van Bnren in tlie chair.

The 8th section of the report being under consideration,

]Mr. Brooks moved to amend the same by striking out the words—" judges

of the courts ofcommon pleas in the several counties, and,"

Mu. Ki.NG cxphimed the views of the committee in relation to the subject,

-.1 ri d

,

Alii. I'.i.iRr.iF. opposed the motion.

Mr. 'i'o.viPKiNs gave notice that he intended fiom time to time, to call for the

previous question. Debates he said were had of great length, and not unfre-

oncnllv upon unitrportant q^uest)or=. Tie would have no personal regard nor
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invidious distinction io makinp: such call, but hetliouglit it a duty to the people

of this state to curtail, it' possible, the wide and extensive range ot'dcbatc.

Mr. Radcliff said, that by the motion we should strike out the names of

two hundred and fifty men in (his state, and render those who were, in his opi-

nion, proper candidates to be elected and hold seats in the legislatnre, wholly

ineligible.

The amendment was lost.

Mr. King moved to strike out the words, " eligible to," and to insert the

word, " hold," in lieu thereof; and also, to strike out the words, " under the

government of this state,'* and to insert, " of the governor and senate, or

the legislature."

Mr. Van Vechten was opposed to permitting the judges of the court of

common pleas to hold seats in the legislature. Their appointments were de-

rived immediately from the general appointing power, and they constituted

one branch of the power which was to appoint all the justices of the peace in

the state. This might enable them to exercise an undue advantage in obtain-

ing a seat in the legislature ; and when there, they might, by management,
secure to themselves or their friends, offices in the gift of the general appointing

power, to which their merit did not entitle tiiem. He thought it would be wise

to provide against this kind of management, by a cla^ise in the constitution.

When party runs high, men are frequently chosen, because they are nominated

by a particular political class. Such a course might be, in a measure, pre-

vented by a constitutional provision. If this provision be adopted, men will

have their choice in which capacity to serve; and it will be in conformity to

the great republican principle of rotation in otfice, not being eligible to a seat

in the legislature, whilst enjoying the honour and emolument of other offices,

to the exclusion of men equally meritorious.

Mr. Livingston would vote against the amendment, because he intended

ultimately to vote against the whole section. First judges were not interdicted

from holding seats in the legislatuie by the old constitution. Why ? because

they were considered men of the fust talents and integrity in their respective

counties. And it was, in his view, extremely improper that such men should

be excluded from that bodj^
Mr. King said, the whole object of the section was merely to exclude such

persons as held their offices under the governor and senate, or the legislature,

with the exceptions contained in the section.

The question was then taken on Mr. King's motion, and carried.

Gen. Root thought the words, '' officers of the militia," were superfluous

and unnecessary. Tlie different parts of the section were incongruous. It was

not, in his opinion, competent for this body to say to the people, that they should

not elect certain prescribed persons.

Mr. King observed, that the object of that provision in the section was to

prevent officers in the army, should one be raised hereafter under authority of

this state, from holding seats in the legislature.

The motion on the whole section as amended was then put and lost.

The question then recurred to the amendment proposed on Saturday by Mr.

I. Sutherland, as a substitute for the seventh section, relative to the exclusion

from the legislature of persons holding offices under the general government.

Mr. I. Sutherland remarked, that the effect of tlrat part of the report of

the committee which is now under consideration, is to limit the discretion of

the electors of this state in the selection of their representatives. To prevent

them from sending to either branch of the legislature, any one of their fellow

citizens who may hold an office of any kind or description under the govern-

ment of the United States, however he may be qualified in their judgment, by

his talents, integrity, or experience, to promote their best interests. It assumes

the broad ground, that every man, who accepts an office under the general go-

vernment, becomes the subject of an influence hostile to the interests of this

state, which renders it unfit and dangerous to suffer him to participate in the

making of its laws. But it goes farther, and supposes, that powerful as this in-

fluence is, its effect upon the individual cannot be discovered by his fellow-

citizens, who are in the habits of constant intercourse with him ; who bear hi*
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opinions upon matters of government, and upon the various topics wliicli are

daily canvassed and discussed, and upon which the bias of his principles or hs»

inclinations, one would suppose, would inevitably display itself. That it is un-

seen, at least, if not unfclt, until he enters the halls of your leg-islature.

The amendment, whicii I have had the honour of submitting;, provides, that

if any person shall, while a member of the legislature, be elected to congress,

or appointed to any office, civil or military, under the government of the United

States, his acceptance thereof shall vacate his seat
;
proceeding upon the prin-

ciple, that the character and condition of tlie representative is so far clianged

by his acceptance of the office, as to render it proper for him to go back to his

constituents for their approbation. But assuming that the people are compe-

tent to judge of the qualifications of their representatives, and that they can as

discreetly determine, whether the acceptance of an office under the general

government renders them unfit to be entrusted with their interests, as they can

,

whether they are disqualified from any other consideration.

I am sensible, Mr. Chairman, that holding, as I do, an office under the Uni-

ted States, I am liable to the suspicion of being actuated by selfish considera-

tions, in offisring this amendment. I can only say, sir, that I am unconscious

of the influence of such motives, J certainly cannot admit that my judgment,

is blinded, or my independence impaired, in consequence of Ijoldiug a cominis-

sion under the federal government. Feeling this to be true, in relation to \uy~

self, I am bound to presume that it is true with i-egard to other gentlemen who
are similarly circumstanced. I cannot, therefore, assent to a proposition, which

considers and treats us as a band of foreign mercenaries—as the fit and willing

instruments of the general governmetit, in any system of usurpation or encroach-

ment, which the folly, the ambition, or the cupidity of its rulers may devise,

against the independence or the interests of this state. Sir, in my judgment,

we commie a great error in considering and treating the government of the

union as a foreign government, whose policy and interests are hostile to those

of the states. Their interests are the same ; and there are very few cases in

which it is possible for them ever to come into collision Avith each other : and

instead of fostering a spirit of jealousy and distrust of that government, I think

we should best promote the great and permanent interests of this union, by ex-

tending to it a liberal confidence and support.

The amendment which I have ofiered, guards against what I consider the

only danger to which we can be exposed, by permitting the officers of the gene-

ral government to hold seats in our legislature. The legislature, possessing

the power of choosing the presidential electors, it is within the range of possi-

bility, that the chief magistrate of the union, anxious to secure a re-election,

may attempt to render the leading or influencial members of the legislature

subservient to his views, by the gift of important or lucrative offices—though

the very fact of an appointment under such circumstances, would excite a sus-

picion and alarm, which would, in all human probability, defeat the object. Yet

I think it would not be wise to leave that avenue of approach open to the incur-

sion of corruption or ambition. The amendment on your table, therefore, pro-

vides, that any member of the legislature who accepts any office from the Uni-

ted States, shall forfeit his seat.

Sir, the number of the officers of the general government in this state, is too

limited, and their en'ioluments too small, to render them objects of jealousy, or

alarm ; even if their interests were hostile to the interests of tlie state. I think

their number, including the highest and lowest grade, has been stated upon

Huthonty, to be between six and seven hundred—and without pretending to be

accurate, -or to possess the means of being so, I think I may venture to assert,

that, exclusive of those who reside in the cities of New-York and Albany, the

gross amount of all their emolument, does not exceed twenty thousand dollars

per annum. But, sir, arc all the ties which connect tliesc individuals, with

the state and its interests, broken by the acceptance of a commission under the

general government? Have they not life, and liberty, and families, and con-

nections, and property, to be affected by its laws, and to sliare ihe common

destiny which awaits the people of this state ? Does it, then, become this great

state, possessing one cightli of the population of the union.: pouring into the
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Jjublio treasury one fourth part of its ordinary revenue—possessing- a tviilitia of

one hundred and fifty thousand men ; with a patronajje which embraces morp
than fifteen thousand individuals ; and dispenses more than a million of dollars

annually—engaged in a system of internal improvement, which, in magnitude

and importance, rivals the best efforts, of the best days, of the Roman common-
wealth ? I ask, does it become this great state, to place under the ban of its

constitution, and exclude from all participation in the making of its laws, a por-

tion of its citizens, thus insignificant in numbers and in influence, because they

happen to be engaged in enforcing tlie laws, or collecting the revenues of the

general government ?—a government of our creation ; whose institutions are

of a kindred spirit witli our own ; and which rightfully exercises, within tho

limits prescribed by its constitution, a paramount authority through the land !

But, sir, we have been cautioned by the honourable gentleman from Queens,

{Mr. King,) against the increasing power of the general government. It has

heen more than intimated, that it is gradually encroacliing upon, and may even-

tually endanger the state sovereignties. I must confess, sir, that I was not

prepared for such a suggestion, from such a quarter. I thought a contrary

opinion was universal among the enlightened statesmen of this country ; and

notwithstanding the very great defei'ence and respect which I have for all the

opinions of that gentleman, I cannot but think, that in this lie is in an error.

It has always appeared to me, sir, that if there was any one part of that cele-

brated work, the Federalist, which was pre-eminent above all others for the

force and conclusiveness of its reasoning, it was that jjortioaof it, whicii is em-
ployed in vindicating the constitution of the United States, against the charge

of conferring powers upon the general government, which were dangerous to

the independence of the respective states ; and I have hitherto supposed, that

the experience of this country had amply confirmed, upon this, as upon most
other subjects, the speculations of tlicvery distinguished authors of that work.

1 do believe, sir, that a very brief consideration of the organization of ooi'

government—of the dependance of the general, upon the state governments,

in many important particulars—of the limitation of its powers—of the superior

weight vi personal inlluence, which is enlisted in support of the state govern-

ments, in consequence of the g'reat number of individuals engaged in their ad-

ministration—of the predilection of the people fortlie state governments, grow-

ing out of various considerations, and of their disposition and means, to resist

the encroachments of the general government, will dispel all apprehensions

upon this subject. [Mr. S. here went into the discussion of this branch of the

question at some length.]

1 hope, Mr. Chairman, that I do not presume too much upon the liberality of

this house, when I ask them to believe, that I am incapable of opposing any

measure, the adoption of which, in my judgment, is called for by considerations

of public policy, on account of its individual bearing upon myself. I do believe

the exclusion contended for by the select committee, is unnecessary, impolitic,

and unjust—that it improperly restrains the people in the choice of their repre-

sentatives—that if tlic principle upon wliich it proceeds is well founded, it

s'liould have carried them still farther, and they should have put the officers of

the tederal government on the footing of aliens throughout.

Mr. Radcliff was not altogether satisfied witii the section as reported, but

thought the proposition of the gentleman from Schoharie v/as gomg too far. It

would enable the judicial officers of the United States, whose tenure of office

was during good behaviour, to hold seats in the legislature, whilst judicial offi-

cers of our own state holding for the same term were excluded. That was an

inequality which he thought was not proper. He should prefer to amend the

section by striking out the word " civil," and insert in lieu thereof the word

"judicial."

Mr. I. Sutherland consented that his motion should be made to conform

to the views of the gentleman from New-York, (Mr. Radcliff.)

Chancellor Kent hoped the amendment would not prevail. By adopting

tlie section as reported by the committee, we would do no more than conform

to most of tiic constitutions which had been formed since the adoption of the

constitution of the United States. Mr. K. ennmeratcd several constitutions
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which provided that omcers of the general government should not hold seats iii

their state legislature. The select committee, he said, had adopted this section,

not from any jealousy against the general government : lor liimself he enter-

tained no jealousies ; so far from it, his greatest hope and reliance for tiie fu-

ture prosperity of this country, was in that government. Without its general

superintendence and protection, he should despond : it was wisely administer-

ed and possessed his entire confidence. The state governments, standing by

themselves, he feared would not be sufficient for the protection of property.

He did not, however, mean to be understood, as wishing that they should be

abandoned : they ought to be supported, and guarded against encroachment.

The gentleman from Schoharie, he said, had ably and clearly stated tlie rea-

sons which would operate to preserve the state governments from being destroy-

ed by the general government. This government, he said, was stronger than

it was first supposed it would be ; it had at its disposal an immense revenue—

a

revenue arising from impost duties, and therefore not immediately felt by the

people, which rendered them less scrupulous with regard to the expenditure
5

it had besides a great patronage ; foreign ministers and very many other offi-

cers which were oljjects either of ambition, or sought after from a desire of

gain ; it was, therefore, very proper from prudential motives, to guard against

the exercise of the power and influence of the general government on the lo-

cal concerns of the state. A case had occurred, he said, of a judge, under the

United States' government, holding his office during his good behaviour, being

a member of the senate of this state ; he alluded to this circumstance, not

from any disrespect to the individual, nor did he mean to say, that he had not

faithfully and uprightly discharged the duties which belonged to liim as a sena-

tor of this state ; but barely to state the fact, that such an occurrence had

taken place. That one individual, had united in himself the office of a sena-

tor, and as a judge of the court of dernier resort ; a member of the council of

appointment, and at the same time holding the office of judge under the gene-

ral government ; this he considered to be improper, and he would therefore be

in favour of a constitutional provision to prevent it in future. He would, he

said, again repeat, that he had no jealousies against the g-eneral government,

be admired its judiciary, he had full confidence in that, and every other de*

partnient.

The question was taken by ayes and noes on Mr. Sutherland's amendment
as modified, and carried, as follows :

AYES—Messrs. Beckwith, Breese, Briggs, Brinkcrhoff, Buel, Burroughs,

Carver, Case, R. Clarke, Collins, Cramer, Day, Dodge, Dubois, Duer, Dyck-
man, Eastwood, Edwards, Fairlie, Fenton, Ferris, Frost, Hallock, Howe,
Humphrey. Hunt, Lefferts, A. Livingston, P. R. Livingston, M'Call, Millikin,

Moore, Nelson, Park, Pike, President, Price, Pumpelly, Radclilf, Reeve,

Richards, Rockwell, Root, Rose, Rosebrugh, Ross, Russell, R. Sandford, See-

ly, Sharpe, L Smith, R. Smith, Starkweather, Steele, I. Sutherland, Swift,

TalJmadge, Taylor, Tripp, Van Fleet, Ward, A. Webster, E. Webster, Whea-
tou, Wheeler, Woods, Yates.—67.

NOES—Messrs. Baker, Barlow, Brooks, Carpenter, Child, D. Clark, Clyde,

Hunter, Jay, Jones, Kent, King, Lansing, Prlunro, Paulding, Rliinelander,

Sage, Sanders, N. Sanford, Seaman, Sheldon, Sylvester, Townley, Townsend,
Van Home, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Verbryck,
Wendover, Woodward, Wooster—33.

Gkni. Root then wished to know the reasons which had induced the commit-
tee to recommend the ninth section of the rej)ort, now under consideration.

Messrs. Kent audKiNr, severally explained, and said that the conferences

as at present directed, were only calculated to produce collisions, to array the

two houses more and more against each other, and to confirm tiiem respectively

in their preconceived opinions.

Mil. Sharpe was in favour of the section as reported. Experience had

shewn these conferences to be useless and a mere legislative farce.

Mr. Tompkins was in favour of abolishing the 15th article of the constitution,

but he thought no section necessary for that purpose, as it would be abolished

of course.
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Gkn. Root remarked that the honourable gentleman from New-York, (Mr.

Sharpe) had denominated these conferences a legislative/a rce. It sometimes

happens, said Mr. R. that the farce is the most entertaining part of the per-

formance. These legislative farces are usually acted on the eve of the close of

the session, so that they occasion no loss of time Mr. R. adverted to cases

within his recollection, and contended that they were useful, and at all events

brought home to the knowledge of the people such facts as would enable thera

to judge which house was in the right.

Mr. King said, that the constitution was now imperative upon the legisla-

ture, and required them to enter into such conference. But were this require-

ment done away, yet it would be competent for the legislature to resort to this

mode of adjusting differences of opinion, if they thought proper.

in reply to the suggestion of the gentleman from Richmond, he would remark,

that it was necessary to provide specially for the abolition, unless the Conven-

tion sliould think proper to re-draft the constitution.

Mr. Fairlie was opposed to the section.

Mr. p. R. Livingstojs would vote against expunging the fifteenth article of

the old constitution. It was true, that the practice under that clause had some-

times been productive of evil consequences ; and at other times it had done a

great deal of good. With regard to the conferences between the two houses,

at which he had had the honour of attending as a member of the senate, they

had generally terminated with beneficial results ; although they were not very

frequent, as on bills of trifling consideration, it was not compatible with the

dignity of the two houses to come together. The business was generally set-

tled by informal comraittees. There was one very good reason for wishing to

abolish that article, and it was the only one which could be with propriety urged,

by those who should vote for the abolition of it, and that was, that the most

popular branch of the legislature, always has an undue influence over the

senate. By keeping the senate from mingling with the other branch, it would

preserve, in a measure, the independence in that body, which was of vast im-

portance.

Believing that no evil would result by retaining the article, and that there

possibly might from expunging it, he should vote to preserve it.

The question being then taken on the 9th section as reported by the select

committee, it was lost.

On the 10th section, (vesting the power of impeachment in a majority of the

members of the assembly and removal from office on the joint vote of two-thirds

of the members of both houses.)

Chanckllor Kent called for a division of the subject. He wished first to

have the sense of the committee ascertained in relation to the subject of im-

peachment. The residue, providing for the removal of judges by joint reso-

lution of the two houses of tlie legislature, was a distinct question.

Mr. Dodge said that his object in calling for the reading of the article of

the constitution on this subject, was to move an amendment to the report, and

make it conform to the provision in the old constitution ; to authorise a bare ma-

jority to impeach, would be dangerous, and would subject officers to be perse-

cuted from political motives.

Mr. King was particularly anxious not to be misunderstood on this impor-

lant subject. He would yield to no man in respect—in veneration for that no-

ble institution,* the judiciary. He wished it to be independent in the exercise of

its honourable duties. He solemnly disclaimed the idea of applying any of

these regulations to existing men, or to past transactions. All that he wished

was to accommodate them, in some degree, to public opinion, which, on this

matter, had undergone, and was undergoing, somewhat of a change in this

country. There was danger of pushing the principle of the independence of

the judiciary to such a length as to destroy it; nay, more, so as to destroy the

institution itself. If we wished to preserve the judiciary as handed down to us

by our ancestors, in its arrangement of a division of the departments of law and

equity, and that admirable system of itinerant judges for the trial of causes,

which were again to be submitted to the revision of the same judges sitting m
t\)e superior courts, we must concede something to the public opioiea of the
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state, as to the responsibility of tlie judiciary. Tliis was not said iu hostility,

but in friendship to it. There was throughout the country, an universal re-

spect and love for tliose venerated men who administered its justice. So long

as they behaved well, no class of public men would be more secure of the pub-

lic esteem and confidence. He would preserve to them that confidence, by

abstracting them from all other concerns, and giving them fixed and adequate

salaries, so as to relieve them from all solicitude, except for the faithful per-

formance of their duty. But, at the same time, it was the part of true wis-

dom to follow, and sometimes to anticipate, the progress of public opinion on

this and other subjects connected with our establishments ; and it could not

be concealed, that the people of this state were dissatisfied with the existing

means of enforcing the responsibility of the judges, for the possible abuse oi

their great powers.

He repeated that the judiciary was a department of the government, cnli-

tled to the honour, respect, and admiration of all men. But it is the only de-

partment over which tlie people have no direct control. The legislative and
executive departments are changing and variable, and directly responsible to

the people. He admitted the necessity of giving to the judges an independent

tenure for life, or for a term somewhat approaching the ordinary life of man.
Butjdowe, at present, rest secure in the delegation of the judicial power,
which is the most important iu the state, and which touches life, character, and
property ? It is true that the duration of their term of office might be siippo'^-

ed to render the judges independent of any unworthy biijs. But still there

should be a supervisory authority over them, which should always be vigilant,

and sometimes even vindietive : which should be swift to punish their ollcnccs,

and to preserve tlie purity of the judicial character from contamination by the

misconduct of its members. The time may come when tliis authority ought to

be exercised. If this be not possible, and even probable, then all that has

been said about checks, and balances, and responsibility, is idle and unavail-

ing.

An honourable gentleman had alluded to England. But wliat, he asked,

was the comparative situation of the two countries in this respect ? Mr. KiriL

here explained the history of the judicial establishment of Great-Britain as fi\

ed in the reign of William and Mary. He believed an instance had not sine
occurred of an application to the crown for the removal of a judge. But i'.

had frequently Irdppeued that parliament had addressed the crown for the re-

moval of other great men. And there was a memorable instance whei'e the

house of commons demanded the dismissal of the yoimger Pitt, in the begiii-

nmg of his career. They then asked his removal from his majesty's councils

aud presence forever. What was the king's answer ? That they had prefer-

red no specific charges against the minister. To which the commons replied,

that he had lost their confidence, and it xvas the undoubted right of the people oi

England to demand it on that ground alone.

Mr. K. tliought it oug'ht to be the right of the representatives of the people

to remove without being required to prefer specific charges. He should be
willing to give the judiriuiy all the independence that arises from the perma-
nency of their office and of their salaries—but when it was evident that they had
justly forfeited the public confidence, there ouglit to be somewhere a power of

removal. He would give them all power to perform their duty, but 710 power to

depart from it. He concluded by alluding to the judges of Carthage, who
drew to themselves all power, and by abusing it, destroyed the government of

tliat famous republic.

Mr. Radcljkf was in favour of the section as reported. The provision of

the existing constitution has led to injurious consequences. It is at present al-

together nugatory—for no man connected with a party can be expected to be
successfully impeached if the existing imjicdiments are continued. As well

might you expunge the power of impeachment entirely from the constitution,

as to sutler it to remain as it is. One third of the legislature may always be
found to sustain an individual of eminence and standing.

Gkn. Taj.lmadge said he was opposed to this part of the section. He was
in favour of requiring two-thirds to impeach : the power of impeachmeat, was
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unnecessary to punish for crimes, the courts of justice, arc suiTiciont for that

purpose. Impeachments he said were usually from political motives, and ho

thoug-ht it not safe, to vest this power in a bare majority.

]\Ir. Buel. He was in favour of the section, as reported.

I\Ir. Mukro moved to amend this part of the section, so as to require a ma-

joritv of th-<; whole number elected to impeach. In New-Jersey, he said tlicy

required a majority of the whole number elected to pass a law, and then they

had the ayes and noes entered on their journals.

Chajscei.lor Keat said he was apprehensive that this would Aveakcn the

judiciary and destroy the upriglit and impartial administration of justice. If the

section should be adopted as reported, it would require but thirty-three mem-
bers to prefer an impeachment : a majority of the assembly was a quorum au-.

thorizcd to do business, sixty-four members would be a majority of the whole

number, thirty-three was a majority of such quorum, and would have the pow-

er of impeachment.
If tlie amendment offered by the gentleman from Westchester, should pre-

vail, he would tiien have no objections to the section. He had no apprehensions

lor himself; he had no sins to answer for ; and as far as he was personallj^

concerned, he did not care if the power to impeach should be vested in ten men.

Gen. Root believed it to be important to retam the section as reported, and

he did not know why it should be required of us to intrench the judicial office

more strongly in this state than in any other government in the world. Even
HI Eng-land, under a monarchical government, and where the judges hold by the

lenure of good behaviour, thej' are liable to be brought before the bar of the

house of lords by a simple majority in the house of commons. In (hat govern-

ment, it was easier to get at and to punish malversation in the judicial office,

than it was in any state in the union. In the general government, a majority

in tlie house of representatives may impeach, but it requires two-thirds of the

senate to convict. So it was in all the states in the union, except Delaware,

wliich probably copied after the state of JVew-York.

The power of impeachment had been likened to the inquest of a grand jury ;

t)UL to, preserve the analogy, it would be necessary, on the principle of the

amendment of the gentleman from Westchester, that, in order to find a bill of

indictment, there should be a majority of all the grand jurors that were sum-

'iiioncd .'

The power had never been abused in the general government, nor was it lia-

ble to abuse even in party times. If an unjustifiable measure is about to be

perpetrated by a party, it will be more likely to be done under the subsequent

part of the section, which authorizes a removal on the concurrent resolution of

i.wo-thirds of both houses of the legislature, without the cause being assigned.

In England, notorious as it is for profligacy, this measure has rarely been re-

sorted to : and lie thought that, in this state, judicial o/hcers might continue to

play tlie tyrant to a considerable extent, and yet be safe. The constitution of

ilio United Stales is the pride of our country and the admiration of the world,

and he thought no danger was to be appreliended from following its example.

The amendment was further supported by the mover, and Messrs. Dodge
ond Kent, and opposed by Mr. Livingston ; when the question being taken

tlieieon, the same was lost.

The fust part of the section then recurred as reported.

Mr. Jay observed, that the whole doctrine of impeachment is an anomaly in

our government. We give the whole povt'er of accusing, trying-, convicting,

and punishing, to the legislative department. In England it was given to guard

tlie people from the encroachments of the crown. The king is there the great

fountain of justice, and supposed to preside in his courts ; but the maxim that

the king can do no wrong-, required that his ministers of justice, on whom fall

the responsibility of his acts, should be amenable for their conduct. It was in-

troduced there from the necessity of the case, and adapted to the nature of

their system. But we adopt it here—and it ought to be so modified as to be

safe. In England, the injustice of impeachments was well known. The case

of chief justice Tresilia.n, and of lord Bacon, were flagrant instances, and pos-

terity has reversed most of the impeachments that were had.
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This power had been likened to a grand inquest ; but it differed from it la

many important particulars. A grand jury is selected for the very purpose

—

they act under the immediate influence of an oath, and according' to known
and established rules of laM'. But, in case of impeachment, it is otherwise.

The governor of the state is liable to be impeached. He is now to be an an-

jiual officer. It usually takes more than one season to go through with an im-

peachment. How easy, then, would it be for a majority (made perhaps by the

vote of a single member) to impeach tlie executive, and thereby suspend him

from his office till his term of office should have expired ? And this, too, might

be done in a time of war—at an important crisis of public affairs—and the vital

interests of the country be thereby put at hazard. Mr. Jay also contended that

there was no necessity for this power. Adequate remedy could be had in the

courts of law, for those offences that were not susceptible of sufficient punish-

ment from the frown of public opinion.

Mr. p. K. Livi>'gston was more and more confirmed in tlie belief, that when
imagination entered into the conunittee of the whole she leads to error. She is

in pursuit of the substance, but finding- she cannot overtake it, she lights on a.

shadow, and ultimately finds not even the shade of a shadow. He ascribed

great credit to the lionoiirable gentlemen for brilliant imaginations, but said it

was the worst of all possible basis to build on. It was like a foundation of sand,

upon which a building might be erected, but could not stand. The gentlemauf

has told us that at the close of a session, an individual might rise up, and, with:

a little exertion, succeed in effecting an impeachnientof your chief magistrate,

which would ruin liim forever. If he was anxious to render himself popular,

Ixe would continue (o be impeached ; and let it be known totlie people that it

%vas unjust, notwithstanding he might sustain a temporary embarrassment ; if'

there was virtue or intelligence in the republic, he should be sent back, and

placed upon the immutable rock of popularity. It is said that the judiciary

will be broken down. It ought to be broken down ; and had it not been

shielded by the constitution, it would have been broken down long ago. Siuce^

the adoption of our present constitution, every governor in this state has been a

member of that judiciary except Mr. Clinton. It is a power that looks down ali

opposition, and when directed to effect political objects, is, of all others, the

most to be dreaded. Tiiat power ought to be in the hands of tlie people.

Would they break down the judiciary when it was guided by integrity, awl the

duties discharged with ability for the public good ? No ; the people would

pride themselves in such a judiciary, and would go to the last extremity in sus-

taining their character ; but when their talents are directed to improper ob-

jects, as has been the case for a few years past—when the individuals of that

body have been the greatest political calculators in the stafc---and when elec-

tioneering' gambleis have risked their fortunes upon the judg-mcnts of these

men ; is it to be wondered that public excitement has been raised so high as to

demand for the people the privilege of exercising the power which so justly be-

longs to them ? Tlie people will never be anxious to break down the judiciary

without just cause, and if such cause exists, as heretofore, let it be broken

down.
The reputation of the judiciary should be like the character of a female, be-

yond suspicion ; for when once suspected its usefulness is gone. Lot an indi-

vidual be tried before a political judge, Avho may differ in politics with him,

however correct his decision, if against him, that individual will feel that the

judge was prejudiced ; and that judge who would not be thus affected, must be

more or less than man.
Mu. Van Vechten was as willing- as any man to have the judiciary held

responsible. He did not like political judges better than any other man ; but

thought it ought not to be in the power of an individual, or number of men, io

break down for resentment, a judiciary for the sake of promoting their own })ri-

vate interests, or to shield themselves from imputations not chargeable to the

judiciary. The constitution under which we had lived for many years, requn-ed

two-thirds o,f the assembly to impeach. He was not tenacious to retain that,

but supposed to require a majority of all the members elected, would not be

asking too much. In the case of a grand jury, a majority of the number sum
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aioncd was sufficient to indict ; and lie knew no g-ood reason why a majority of

the members elected should not possess the power of impeachinj^. He was

^vilJing-, and indeed anxious, that this power should be vested somewhere, and

that it should be rigorously executed when public good required it. The ju-

diciary were a barrier between the other branches of the government, and it

was indispensable that their duty be discharged with fidelity and promptn£ss ;

but he was not disposed to put the rod into the hand of one branch of the go-

vernment, unless there was some limits set to the exercise of their power.

It must be allowed that your governor, although he has a power of veto, as

he is elected only for one year, will never exercise that power ;
hence the im-

portance of an able and vigilant judiciary, who may guard the rights of Uie

people against legislative encroachment ; bat will tbey dare to act with this

rod over their heads ? ...
A trifle will impeach a judge, and when once impeached, his removal is ine-

vitable, if upon no other grounds than that his character has been destroyed by

tlie impeachment. However fair it may appear afterwards, the impeachment

is sufficient ground of argument against him. He was opposed to the clause as

reported by the committee.
Chancellor Kent was opposed to the amendment to the thirty-third article

of the constitution (which now required two-third parts of the members present

to agree in an impeachment) unless it was so altered as to require a majority

of all the members elected to concur in the impeachment. There was no ne-

cessity for such an amendment : and the history of this state had never furnish-

ed an instance of the want of such a provision. Why sharpen the edge of this

penal power, wlien, by the amendments already made to the constitution, we

had diminished the influence and weight of the judicial, and rendered the gov-

ernment much more liable than before, to the impulses of faction ? The coun-

cil of revision had been abolished, and the senate had left the stability of resting

solely on the landed interest. It had become a repetition of the house of as-

sembly, excepting only a greater term of duration. The executive had left the

strciigtii and firmness of a three years' term, and had been rendered feeble;

and the danger was, that the assentbly would become predominant, and absorb

all essential power and influence within its impetuous vortex. In the constitu-

tion of Delaware, there was the same provision requiring two-thirds to impeach

as in our constitution ; and in three of the new constitutions recently formed to

the westward, there was a provision that to impeach required a majority of all

the members elected. With such a check he would be contented, It would

be most dangerous to allow a bare majority of the members present to impeach.

They were not specially sworn for the purpose, like a grand jury, and would

be liable to be suddenly swayed by tlie arts and declamation ofsome popular but

unprincipled leader. The assembly at present consists of one hundred and

twenty-six members, and a bare majority of a majority would be only thirty-two.

Surely such a small portion ought no< to be trusted with a power so liable to be

perverted in factious and tempestuous times.

If the assembly was to be likened to a grand inquest, the analogy is not pre-

served, for it required a majority of all the members of a grand jury summoned

and sworn, to concur in an indictment-

There was no analogy to be drawn from the case of the power in the English

House of Commons. They were a stable body, chosen for seven years, and

the court to try consisted of the hereditary peers. The judges in England

were also independent of the commons in their salaries, and were surrounded

with the protection of the crown.

By the subsequent part of the same provision reported by the select commit-

tee, the judges were to be liable to be removed without cause shown, by a vote

of two-tiiirds of each house of the legislature. Why this jealousy, and this dis-

position to excite alarm aad prejudice against the judicial power ? They were

a parfecily safe power, and miserably dependant for their support—all their

acts and proceedings were before the public, and they were checked by a jury

on trials, and by the senate on error or appeal. If we impaired their necessary

independence, we endangered the rights of property, the security of personal li'

berty, andthe landmarks of the constitution.
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He was not solicitous about this power on his own account. He Tvas perfect-

ly indiiferent about it, as it respected himself, for he had the consolation of the

ineni conscia recti. He withdrew his mind from the present generation, and
looked to the future. He believed the power, as reported, might become a
dangerous engine of faction and oppression, and that our posterity might have
occasion to shed tears of distress over the abuse of this power. He had wit-

nessed with concern the inflammatory remarks made this day upon the character

of our judiciary. He recollected the remark of the learned Hooker, that those

who, in popular assemblies, undei'took to find fault with rulers, were always

sure to find listeners and admirers. But he was certain that the judiciary of

this state, instead of meriting this constant and injurious animadversion, was
entitled to universal respect and confidence.

Mr. p. R. Livingston was not conscious of having indulged in vehemence f

and althougli he might have made some expressions Avhich were not so agreea-

ble to gentlemen present, still he believed he had used no language which would

be unjustifiable by facts. Will my honourable friend from Albany pretend

that the judiciary have not been engaged in politics ? What brought them into

this Convention—they well knew that the council of revision had excited pub-

lic odium ?

Does not the name of this very man appear the second in order upon the

committee who made the report now before us, which he so strenuously op-

poses ?

Can any man imagine that the great body of representatives of the people

will impeach any one of that department from party views ? In the highest

par'y times (and party has probably run as high as it ever will again) when
both parties have had an opportunity of assailing them, they have never been
touched ; nor willtlie}' ever be while they attend to the duties of that depart-

ment as becomes the judiciary of this great state. When the public becomes

fco corrupt as to be willing to break down the judiciary without a cause, they

will be prepared for another state of things ; and when they have made up
their minds on that subject, who can restrain them ?

After further debate on the subject, in which Messi's. Tallmadge, King,

Fairlie, and Buel took part.

IvIr. vSharpe moved to reconsider the motion of Mr, Munro, which, after

some debate, was carried ; and the ayes and noes being required on the final

adoption of Mr. Munro's amendment, the same was decided in the affirmative,

as follows :

AYES—Messrs. Bacon, Baker, Barlow, Beckwith, Brccsc, Briggs, Brinker-

hoff, Brooks, Buel, Burroughs, Carpenter, Case, Child, D. Clark, R. Clarke,

Clyde, Day, Duer, Edwards, Fairlie, Fenton, Ferris, Fish, Frost, Hogeboom,
}Iowe, Humphrey, Hunt, Hunter, Huntington, Jay, Jones, Kent, King, Lansing,

Lawrence, Lefferts, A. Livingston, M'Call, Millikin, Moore, Muni-o, Nelson,

Paulding, Pilve, President, Price, Pumpelly, RadclifT, Reeve, Rhiuelandcr,

Richards, Rockwell, Rose, Rosebrugh, Ross, Russell, Sanders, Seaman, Scely,

Sharpe, Sheidon, I. Smith, R. Smith, Starkweather, Steele, I. Sutherland,

Sylvester, Tallmadge, Townley, Townsend, Tripp, Van Fleet, Van Home,
J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Verbryck, Ward, E.

Webster, Wendover, Wheaton, Wheeler, Woods, Woodward, Wooster,

Yates.—87.

NOEvS— Messrs. Carver, Collins, Dodge, Dubois, Dyckman, Eastwood, P.

R. Livingston, Pai-k, Root, Sage, N. Sanford, R. Sandford, Swift, Taylor, A.

Webster.—15.

The question was then taken on the first part of tlie section as amended,

and carried without a division.

Mr. Duer expressed his sentiments in opposition to the residue of the sec-

tion to the proviso, and moved that tlie same be referred to the committee ol

the whole, when on tlie judiciary department. Lost.

The usual hour of adjournment having arrived, the committee then rose and

coported.

In Conventhn. Mr. Fairlie moved to refer tliat part of the report «f 'he coin-



THE STATE OF NEW-YORK. 441

snittee on the legislative department which relates to the desig-nation of the

senate districts, to a select committee. Lost.

The Convention then adjourned.

TUESDAY, OCTOBER 16, 1831.

The Convention met as usual, and the journals of yesterday were read.

Mb. Dodge wished they mig-lit be amended, by chang-ing the votes of him
self and Mr. Price, in the record of the ayes and noes taken yesterday on an
amendment offered by Mr. Sharpe. The minutes thus amended were approv-

ed,

Mr. Hunter moved, that the expenses of the funeral of his colleague, (Mr.

Jansen,) be paid out of the treasury, by the perm ssion of this Convention.

Carried.

THE LEGISLATIVE DEPARTMENT.
On motion of Mk. Ross, the Convention then resolved itself into a committee

of the whole, on the unfinished business of yesterday (the report on the legisla-

tive department.)

—

Mr. Van Buben in the chair.

Mr. Dodge moved to re-consider tlie 5th section (relative to the pay ofmem-
bers of the legislature) for the purpose of adding the following clause :

" And no laws shall be passed inc." easing the wages of the legislature beyond
the sum of (three) dollars per day, unless by a majority of all the members elect-

ed to both branches of tlic legislature, and unless it shall be limited as to the con-

tinuance to two years after the passage thereof, and the ayes and noes shall be
taken thereon and be entered on the journals."

The question on reconsidering was decided by ayes and noes in the affirma-

tive, as follows :

AYES—Messrs. Bacon, Barlow, Beckwith, BrinkerhofF, Buel, Burroughs,

Carpenter, Carver, Case, Child, Collins, Cramer, Day, Dodge, Dubois, Duer,

Dyckman, Eastwood, Ferris, Fish, Hallock, Howe, Humphrey, Hunt, Hunter,

Kent, Lansing, A. Livingston, P. R. Livingston Millikin, Moore, Munro,
Nelson, Paulding, Radcliff, Reeve, Richards, Rockwell, Ross, Russell, N.
Sanford, Seaman, Seely, Sheldon, R. Smith, Starkweather, Steele, I. Suth-

erland, Sylvester, Tallmadge, Taylor, Townley, Townsend, Tripp, J. R. Van
Rensselaer, Verbryck, A. Webster, Wheeler, Woods, Woodward, Wooster,,

Yates, Young

—

Qi.

NOES—Messrs. Breese, Briggs, R. Clarke, Fairlie, Fenton^ Frost, Jay,

Jones, King, Lefferls, M'CuU, Park, Pike, President, Price, Rhinelander, Rose,

Rosebrugh, R. Sandford I. omith. Swift, Van Fleet, Van Home, S. Van Rensse-

laer, Ward, E. Webster, Wendover—28.

The question was then on the amendment.
Mr. Dodge called for the ayes and noes.

i\lR. BuEL declared his sentiments in favour of reducing the pay of membere.

ft had heretofore been an object to obtain a seat in the legislature, for the pur-

pose of making money. He wished the compensation to be sufficient to defray

their expenses and no more. Gentlemen would then come here from patriotic

motives—despatch their business as soon as possible, and not protract the

session for the sake of the emolument.

Mr. Sharpe said that the pay of the members of the legislature was lower

than that of any of the public officers in the state. Three dollars per day was a

meagre compensation, and could be no inducement for a gentleman to leave hist

family and business ; and by reducing it as low as had been proposed, many
men of talents would be excluded. Look at the judges of the supreme court

and the canal commissioners, who receive a compensation of about twelve dol-

lars a day throughout the vcar.—Were the other officers to be effectually cur--

56
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tailed in their receipts, he had no doubt that the members of the legislature

would be willing to reduce theirs, also.

Mr. Dodge said that the gentleman from New-York (Mr. Sharpe) did not

seem to understand the amendment. It was not his object to fix absolutely the

pay of the legislature, but to establish a maximum beyond which they should

not go. Unless that were the case, no limit could be assigned to the exercise of

their cupidity, and they might exhaust the treasury of the state. Tliere might

be times when two dollars might be an adequate sum, whilst at others six would

not be too great. It was his object therefore, to establish a suitable medium for

a given and limited time.

Mr. Briggs thought that there should be a clause in the constitution, requir-

ing that the legislature should keep open doors when the subject of compensa-

tion was debated, and that the governor should issue a proclamation at least

twenty days before hand, that the people might ilock in and hear the discussion.

The question on tlie amendment was then taken by ayes and noes, and de-

cided in the affirmative, as follows :

AYES—Messrs. Bacon, Baker, Barlow, Bucl, Burroughs, Carpenter, Car-

vT;r, Case, Child, D. Clark, Clyde, Collins, Cramer, Day, Dodge, Dubois,

Duer, Dyckman, Eastwood, Edwards, Ferris, Fish, Hallock, Hogeboom,
Howe, Humphrey, Hunt, Hunter, Jones, Lansing, A. Livingston, P. R. Living-

ston, Millikin, Moore, Munro, Pumpelly, Reeve, Richards, Rockwell, Russell,

Sanders, N. Sanford, Seaman, Seely, Sheldon, R. Smith, Starkweather, Steele,

I. Sutherland, Sylvester, Tallmadge, Taylor, Townley, Townsend, Tripp, Van
Home, Verbryck, A. Webster, Wheeler, Woods, Wvodward, Wooster, Yates,

Young—-66.

NOES—Messrs* Breese, Briggs, Briiikerhoff, Brooks, R. Clarke, Fairlie,

Fenton, Frost, Huntington, Jay, Kent, King, Lefferts, M'Call, Nelson, Park,

Paulding, Pike, President, Price, Rhinelander, Root, Rose, Rosebrugh, Ross,

R. Sandford, Sharpe, I. Smith, Swift, Van Fleet, S. Van Rensselaer, Ward, E.
Webster, Wendover, Wheaton.—34.

Gen. Root replied to the gentleman from Montgomery, (Mr. Dodge) and
denied the imputations that had been made with respect to the squandering of

time, and skulking from the journals by the members of the legislature. The
most vile and virulent papers in tlie state, had never made such gross charges

against them.
Mr. Dodge explained, and said that he derived his information from the gen-

tleman from Oneida, (Mr. Bacon.)

Gen. Root replied, that such an apology would not screen tlie publisher of a
libel, even if he had not been the inventor. He despised putting into the con-

stitution the contemptible sum of a stipulated price per diem.

Mr. Bacon explained at considerable length, and expressed his belief that

in many cases members had felt reluctant to have their names recorded. He
had been once or twice honoured with a seat in the legislature, and in one in-

stance he kneiv the fact, that a new member of that body repeatedly called for

the ayes and noes witliout success.

The question on the whole section as amended was then taken by ayes and
noes, and decided in the affirmative, as follows :

AYES—Messrs. Bacon, Baker, Barlow, Beckvvith, Brinkerhoff, Buel, Bur-
roughs, Carpenter, Carver, Case, Child, D. Clark, Clyde, ColHns, Cramer,
Day, Dodge, Dubois, Duer, Dyckman, Eastwood, Edwards, Ferris, Fish, Hal-
lock, Hogeboom, Howe, Humphrey, Hunt, Hunter, Jones, Lansing, A. Living-

ston, P. R. Livingston, IMillikin, Moore, Munro, Pumpelly, Reeve, Richards,

Rockwell, Russell, Sanders, N. Sanford, Seaman, Seely, Sheldon, R. Smithy
Starkweather, Steele, I. Sutherland, Sylvester, Tallmadge, Taylor, Townley,
Townsend, Tripp, Van Home, J. R. Van Rensselaer, A. Webster, Wheeler,.

Woods, Woodward, Wooster, Yates, Young.—66.

NOES—Messrs. Breese, Briggs, Brooks, R. Clarke, Fairlie, Fenton, Frost,

Huntington, Hurd, Jay, Kent, King, Leffisrts, M'Call', Nelson, Park, Paulding,

Pike, President, Price, Radcliff, Rhinelander, Root, Rose, Rosebrugh, Ross,

R. Sandford, Sharpe, I. Smith, Swift, Van Fleet, S. Van Rensselaer, Van
Vechten, Verbryck, Ward, E. Webster, Wendover, Wheaton—39.
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The latter part of the tenth section was then considered ; which provides

that all olRcers may be removed by a joint resolution of both houses of the le-

gislature.

Mr. King was as sensible as any man, of the importance of allowing the

judiciary to hold for a lonj^ term ; of permitting the judges to hold even for the

ordinary term of human life, in order that they might have nothing to hope or

to fear, as long as they persevered in the line of their duty. They are usually

selected from the foremost ranks of the bar, at a period in their professional

career when they are in the midst of their greatest usefulness and prosperity.

They could not return to the bar again and resume their practice. They ought

therefore to be set apart, and consecrated, as it were, for this high function ;

but, at the same time, they ought not to be lifted above responsibility. The
constitution of this state was very deficient in this respect, more so than that of

any other in the union. It had not been the intention of the select committee

to make them impeachable by a majority of a bare quorum of the house of as-

sembly. When we speak of a majority of the members of the assembly, we
mean of all the members of that house. But he had cheerfully acquiesced in

the amendment, proposed from abundant caution, and the word " elected" had

been accordingly inserted. The question was now on the provision for remov-

ing the judges by joint resolution, which had been reported with a view of se-

curing their responsibility in cases where they were not liable to impeachment.

It was fit that such a power should exist, and he feared if it should be opposed,

that other projects fatal to the judiciary, as now organized, would be brought

forward. He hoped that the Convention would not countenance such projects

coming from ary quarter, and that we should still continue to enjoy the inesti-

mable blessings of an enlightened administration of justice in that mode which

experience had pointed out as the best.

Chancellor Kent was also in favour of the section as reported. There

were many causes that might render the removal of a judge expedient, with-

out affording a proper ground for impeachment, where his faculties were im-

paired by casualty or sickness, infirmity, intemperance, &c. He would be glad

to interpose a barrier against the effects of party spirit, but on the whole he be-

lieved there could be but little danger that two-thirds of a legislature would

deprive a judge of his office without sufficient cause.

Mr. Munro moved to amend the section, by striking out the words " joint

resolution," and iasert " by the governor at his discretion, upon the address

of the houses."

The question on the second clause of the seation to tiie proviso was then put

and carried.

CoL. Young offered the following substitute for the proviso: " That two-

thirds of all the members elected to tlie assembly, and a majority of all the

membei's elected to the senate, concur therein."

Mr. Van Vechten hoped the amendment would not prevail. It had been

said that the senate were a more stable body, being elected for a longer term,

and therefore it would be right that a majority of them should decide upon a

question, when in the assembly two-thirds must be required. The senate would

always partake, more or less, of the sentiment tliat pervades the other house,

and wlien a law is passed in both houses, and shall be pronounced by the judi-

ciary unconstitutional or unjust, will it not excise hard feelings in these two

branches of the legislature ? Your judges, however they may be bound by all

the ties which ought to govern them in the faithful discharge of their duty to

tlie people, will feel themselves restrained. They ought not to be liable to a

removal, unless the charges preferred against them are so palpable, that two-

thirds of both houses should concur in the measure. Mr. Van Vechten could

see no good reason, why two-thirds of the assembly should be required, and

only a majority of the senate : until this could be shown, he shoyld be opposed

to the amendment.
Mr. Wheaton opposed the motion of the gentleman from Saratoga. The

report of the select committee, of which his honourable friend from Queens,

(Mr. King) was chairman, went quite far enough in subjecting the judges to

€[i.G supervising authority of the legislature. Ti>e ancient constitution of tiijs
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state, made them removable only by impeachment; and it required two -thirds

of the house of assembly to accuse, and two-thirds of the senate to convict.

The Convention had yesterday determined that the power of impeachment

might be exercised by a bare majority ! Now it was proposed to go a step far-

ther, and to ordain that two-tliirds of the assembly, and a majority of the se-

nate, might remove the judges from office, without notice to the accused, with-

out assigning cause, and without a hearing. In his opinion, this would destroy

the reasonable independence of the judiciary, as a co-ordinate branch of tlie

government, intended for the protection of the lives, and liberty, and property

of every citizen ; and that, too, sometimes, against the legislature itself. Ex-

perience was the best and safest guide on this and other subjects of constitu-

tional policy. By the constitution of the union, the judges could be removed

by impeachment only, whilst at the same time, they held during good behaviour

for life. In some of tlieiecal state governments, they were removable by im-

peachment only ; in others, by joint resolution, or joint address : but in all the

state constitutions where they were removable otherwise tlian by impeachment,

the assent of at least two-thirds of hotk houses were required, and frequently

that of the governor. The Convention had just rejected the amendment of his

honourable friend from Westchester, (Mr. Munro,) requiring the concurrence

of the governor : and now we were called upon to lay tlie judiciary at the feet

of the legislature. It was true that the constitution of Massachusetts, as re-

cently proposed to be altered, required a bare majority of the senate and two-

thirds of the house to remove a judge. But it should he remembered that the

assent of the governor and of the council was ^Iso required by the existing con-

stitution of that respectable state ; and that the senate was tliere chosen upon

the basis of property, the senators beibg apportioned among the different dis-

tricts, according to the amount of taxes they contributed. A majority of that

branch might, therefore, be considered as equivalent to two-thirds of the other

house.

CoL. Young replied at length, and remarked that the constitution of several

of the states in the union authorised the removal of judges on the recommen-
dation of a bare majority of the legislature, and not an instance could be found

in which that had been abused by an improper removal. They will always be

secure if they do not mingle in the conflicts of party, and confine themselves to

the proper duties of their office.

Mr. Edwaros said, that if this motion prevailed, the judiciary would be

placed upon too dependent a footing. But he was in favour of placing judges,

as well as all other men in whose hands power was placed, upon a responsible

footing. With that view, he had sanctioned by his vote the report of the se-

lect committee ; but that he was apprehensive we were now in danger of push-

ing accountability to a pernicious extremity. It is true, sir, he said, that we
have heretofore suffered in consequence of judges being placed upon too inde-

pendent a footing ; but in our solicitude to avoid evils arising from this source,

we must be cautioiis that we do not involve ourselves in the cf.>u:eqiM-nccs aris-

ing from renderingtnejudiciary too dependent. Tlie g-round which thfc committee

has taken, I am satisfied, is the true medium, and will answer well in practice.

On the one hand, it will maintain the judges in the independent and faithful dis-

charge of their duties, and on the other, will prevent them from setting public

sentiment at defiance. This state is frequently agitated by violent parties, and

it is desirable that the sanctuary of justice should be placed beyond its im-

pulses. It may be that your judiciary will be brought in conflict with the legis-

lature. It is, among other things, their duty to stand as sentinels to the consti-

tution, and to guard against legislative encroachment. If they should pro-

nounce an act of the legislature unconstitutional, they miglit arouse a violent

spirit of hostility. For an act of this kind the legislature of Ohio impeached

some of its judges. The same thingmay occur here. I would have every de-

partment of the government duly respected, and would place every one of them

upon sucii a footing as to protect them from the violence of any other depart-

ment. If you intend that your judges shall be firm and upright magistrates,

faithful guardians of the constitution, and of the rights of the people, you must

place them upon so stable a footing that they cannot be blown away by every
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party impulse in your legislature. It frequently happens that one party has

two-Unr.;? iri t!.'e house ofassembly, and if these, together with a bare majority

of the senate, can remove the judges, they will be exposed to removal upon par-

ty grounds.

it should be borne in mind, that one section of the report of the committee

provides that a majority of the house of assembly may impeach, and two-thirds

of the senate convict.
"

If, therefore, there are specific charges against a judge

which can be substantiated, he can be removed in this mode. The section now
under consideration providas for the removal of a judge, without assigning any

charge. This seems, at best, to be a very arbitrary proceeding, though I can

readily imagine cases in which it may be proper to adopt it. It does appear to

me, however, that it is a remedy which ought not to be resorted to, but by the

assent of two-tliirds of both branches of the legislature ; and if, by adopting this

amendment, you sanction the resorting to it by any number short of that, I very

much fear that you will place your judiciary upon a very fluctuating establish-

ment. .

It ought, sir, to be borne steadily in mind, that the regulations which may
be adopted for the government of the judiciary, are not made for the good of

the judges, but for the good of the people. The welfare of the people of this

state, requires that we should have a judiciary establishment, and that a certain

range of duties should be assigned them. To enable the judges to perform

thos'e duties, it is necessary that they should enjoy a certain degree of independ-

ence—not for their good, but tlxe good of the people. It is, therefore, deserv-

ing of our serious consideration, whether, under the regulation proposed, they

will enjoy that independence. In my humble opinion, they will not.

Gex. liooT remarked, that, as the senate was organized in a way to secure a

great degree of permanency, one half of its members would always be found

ready to oppose popular caprice and sudden excitement. The independence

of this country, he said, was placed on mistaken grounds. We had borrowed

the idea from England ; but in that country, the independence of the judiciary

was obtained to secure the people against the encroachments of the crown.

In this country, the people represent majesty, and the analogy would lead to

the idea that it was therefore necessary to secure the people from the usurpa-

tions of the people—or, in other words, to protect them from tliemselves !

The honourable the Chancellor has told you, that for himself he has no ap-

prehension in relation to the provisions of this section. He places his hand on

his heart, and assures us that he is supported against the fear of popular imputa-

tion by the mens sibi conscin recti. And does he supjiose that his brethren are

destitute of that support and consolation ? If not, v/hy does he wish to hedge

them in from public invcbligation? Why tlie extraordinary efforts to protect

them? Political judges might indeed want some shield—some security against

the scrutiuizingeye of investigation. But, said, Mr. R. render the judiciary a

judiciary, and nothing else. It will then be safe, and enthroned in the affec-

tions of the people. *••

The question on Col. Young's motion was then taken by ayes and noes, and

decided in the affirmative, as follows :

AYES—Messrs. Barlow, Beckvvith,Briggs, Brinkcrhoff, Brooks, Burroughs,

Carpenter, Carver, Case, Child, D. Clark, R. Clarke, Clyde, Collins, Cramer,

Day, Dubois, Eastwood, Fenton, Ferris, Frost, Hogeboom, Howe, Humphrey,

Hunt, A. Livingston, P. R. Livingston, M'Call, Park, Pike, President, Price,

Pumpelly, Reeve, Richards, Rockwell, Root, Rosebrugh, Ross, N. Sanford, R.

Sandford, Seelv, Sheldon, Starkweather, Steele, Swift, Tallmadge, Taylor,

Townley, Townsend, Tripp, Van Fleet, A. Webster, E. Webster, Woods,

Woodward, Wooster, Young—58.

NOES—Messrs. Bacon, Baker, Breese, Buel, Dodge, Duer, Dyckman, Ed-

wards, Fairlie, Fish, Hallock, Hunter, Huntington, Jay, Jones, Kent, King,

Lansing, Lefferts, Millikin, Moore, Munro, Nelson, Paulding, Radcliff, Rhine-

lander, Russell, Sanders, Seaman, Sharpe, I. Smith, D. Southerland, Sylvester,

Van Home, J. R.Van Rensselaer, S.Van Rensselaer, Van Vec'iten, Verbryck,

Ward, Wendovcr, Wheaton, Wheeler, Yates-—4u.
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Gen. TallM-Sdge moved further to amend the section, by adding, at tht

end of the proviso, the following words : "That the cause or causes, for which

such removal may be required, shall be stated at leng-th, and inserted on the

journals of the respective houses of the legislature." Lost.

The question was then taken on the whole section, including the proviso as

amended, and carried without a division.

On the 1 1th section, requiring the assent of two-thirds of the members present

in both houses to the passage of any act of incorporation.

Mr. Radcliff thought the provision too broad, and would be glad to hear

the reasons which h.ad induced the committee to propose it.

Mk. King said the committee had looked upon the multiplication of corpora-

tions as an evil. They have been created for a great variety of purposes.

These corporations, he said, were exceptions to the common law ; they could

not be proceeded against in ordinary way of prosecutions against individuals in

ordinary courts ofjustice. Twenty years ago they were considered as heresies.

The first attempts wliich were made to introduce them \yere resisted and defeat-

ed ; but they had since become very common ; and he beheved, were general-

ly admitted to have produced great public mischief.

Mk. Child moved to insert between the words, " bill," and " creating," the

words, " appropriating public monies for local purposes, or." Amendment
carried.

Mr. Radcliff said, we appeared to be going from one extreme to another.

He would agree to some restriction on the too great facility of extending cor-

porations, particularly with regard to monied institutions. The report would

go to require two-thirds of the legislature to incorporate a village, bridge, or

turnpike. He would, therefore, move to insert after the word, " any," the fol-

lowing words : " bank or monied institution in this state."

Mr. Sharpe was in favour of the amendment as reported. Two-thirds

would never be wanting to incorporate a village, or a turnpike.

Mr. King had understood, that a law of this state had already provided for

turnpikes and religious societies, that they may be formed without coming to

the legislature for an act of incorporation. That the common law abhorred

^monopolies, was a doctrine well known to the most superficial reader-of juris-

prudence. We ought not to increase them, but to diminish them as far as

we can consistently with the preservation of vested rights.

Mr. Radcliff withdrew his amendment.
Mr. Ward moved to insert the word, " elected," in lieu of the word, " pre-

sent." Carried.

Mr. Hunter proposed an amendment, the purport of which was, that the

legislature should never in future grant a bank charter, except upon the con-

dition that the individual property of all the stockholders should be holden for

the redemption of all the notes er bills they might issue. Lost.

Mr. Dukr moved to insert the words, " or private," after the word, " local,"

in the amendment of the gentleman from Saratoga, (IMr. Child.) Carried.

The question was then put on the section as amended, and carried,

Tiorlfih Section. This provides for the inviolable preservation of the school

fund, and that the tolls collected on the canals, the duties on salt, and on sales

at auction ; shall remain an Inviolable fund to be applied to the payment of the in-

terest, and reimbnrsciucnt of tlie capital ofthe money expended and to be expend-

ed iu making the said canuls.

Mr. King explained the views of the select committee, particularly on the

part relating to the school fund, and moved to divide the section, so as to in-

clude that clause only in the present discussion. Agreed to.

Mh. Wh^aton moved to insert (from the report of the select committee,

of which the honourable Mr. Radcliff is chairman) after the word, " that," in

the firL^t line, the following words :
*• the proceeds of all lands belonging to this

state, which shall hereafter be sold or disposed of, together with."

Cor,. YoTJNG proposed to amend the amendment, by inserting after the words,

" to this state," the following worc'S :
-'' aud of all 'ands t!iat may hereafter ba

ac<iiiircf3 by the state*'
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Gen. J. R. Van Rensselaer was opposed to both the amenclineDts that had

been offered ; they would lead tlie people to suppose, that the lands tluis appro-

priated were of vast value, and would supersede the necessity of all other funds,

when in reality they were not all worth, perhaps, a hundred thousand dollars.

There was, to be sure, nine or ten hundred thousand acres, but much of it could

never be inhabited. In the valleys, there were some lands that would support

a small population, and there were quantities of iron ore, which might be use-

ful hereafter, as well as a great deal of valuable timber. But he would much
rather have aconstitulional provision that the state should give a certain sum

of money annually for the promotion of education. He was deeply impressed

with the importance of making provisions for the furtherance of useful science

to every class of the community, as on that depended, in a great m.easure, the

happiness and prosperity of the state. He would go as far as any other gentle-

man to accomplish that object ; but it did appear to him, that giving these lands

would not accomplisli that object, and would afford a mere pretext for not do-

ing that which would be useful. It will probably be said, we have given for

this purpose near a million of acres of lands—this is certainly very liberal ;

when at the same time, no man would receive it as a gift, and be com.pelled to

pay the taxes on it for thirty years. Such an appropriation would be a name
without the substance.

Mr. Sharpe hoped the amendment would prevail. We had, he said, dis-

posed of the greatest part of the public lands, with an unfortunate degree of

profusion. It was desirable to appropriate the scanty residue to a valuable pur-

pose. Applications were continually pressing upon the legislature for the making

of side-cuts, lowering of riffs, &;c. and it was high time to d-evote what was left,

to the better, and higher, and more permanent interests of the state.

Mr. Radcliff was also in favour of the motion. He expressed his deep

conviction of the immense importance of the diffusion of knowledge among the

people. It was the surest bulwark of our liberties. Without it no republic

could survive, aftd with it, despotism would cease. Where rights are generally

nndcrstood, they will be defended. Tyranny can never long maintain its sway

over the empire of intellect. Its sceptre falls with the diffusion of knowledge.

A sister state, (Connecticut,) with a territory, population, and resources vastly

less Uiati ours, has a fund devoted to this great and invaluable object that al-

most equals our own. It was a state distinguished for its intelligence, patriot-

ism, and virtue. Every effort that should be successful in disseminating know-

ledge through the community, was, in his opinion, contributing not only to tJie

happiness of the recipient, but to the prosperity and political liberty of the state.

The provisions before the committee would enlarge the school fund_/«r beyond

what had been supposed. It would, in his opinion, create an additional fund,

greater in its extent than that already existing, and have a prodigious effect in

the advancement of education. Mr. R. considered it as important a provision

as any that had been made ; and in order to show its extent, he craved leave to

present the following statement, which he had obtained from the comptroller

and surveyor-general.
" In 1814 the surveyor-general reported to the legislature the quantity of

unsold land, belonging to the state at that time. See senate journals of 1814.

page 19. The following is a copy of part of his statement :

Acres.

Tract between the Scaroon branch of tlie Hudson's river, the town-

ships of Hoffman and Totten, and Crossfield's purchase, - - 16,322

Oxbow tract, west of Benson township, ... 48,93P>

Part of township No. 11, old military tract, . - - 37,077

Do. No. 12, do. - - - - 10,066

Do. No. 1, do. - - - - 8,21&

Do. No. 27, Totten and Crossfield's purchase, - 5,349

Do. No. 25, do. ... 4,033

Tract in Essex, Henry's survey, - . - - 26,022

N. E. corner of Palmer's purchase, ... - 7,64"

North River head tract, partly in the towns of Keene, Elizabeth,

and Moriahj - - ' - - .
" 19,18

o

o
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Acres.

Paradox tract, ill Schroon and Moriah, ... l,09S

Tract in the county of Greene, - . . . 3,383
Scroon tract E. of Scroon Lake, .... 5,768
Brant Lake tract, S. of Scroon tract, ... 18,432
Westfield tract in Washing-ton county, ... 1,564
South Bay tract, do. .... 5,063
]Vorth-west Bay tract, W. of Lake George, - - - 2,845
French Mountain tract, E. of do. ... 1^300

Cincinnatus military tract, .... 35
Township of Benson, ..... 35,457
Iron Ore tract, partly in Eli zabethtown, ... 27,854
Peru Bay tract, on Lake Champlain, - - * . 20,573
Split Rock tract, do. - - - - ^ - 2,710
Trembleau tract, do. opposite Schuyler's island, - 2,880
Fort Ann tract, ...... 2,888
Additional in the town of Fort Ann, .... 805
Saddle Mountain tract, near the head of South Day, - - 417
Partof To. No. 12, old mihtary tract, -' - - 39,140

Do. No. 1 and 2, do. ... .. 35,43C
South of Ticonderoga, ..... finj

Luzerne tract, N. W. of Fort Georg-e, - - - 160
South of Oneida Castle, ..... 428-

Fish Creek reservation, ..... 5,845
North tier of Massachusetts, ten townships, ... 5,082
Military tract, in scattered parts, about ... 2,000
Stirling township, chiefly fragments of lots, out of which grants

have been made, pursuant to acts from time to time passed by
the legislature, - - - - - - 7,062

Acres, 411,774
On the west side of Lake George, N. of North-west Bay, - 7,464
On the E. side of Hudson's River, N. of Jessup's 7,550 acre patent, 4,253
East side of Lake George, south of Wormer's Bay, - - 465
West of Skeenesborough and north of Artillery patent, - 3,670
In Essex county, N. of No. 3, of P. Rogers's patents, - 7,850
Partof To. No. 1, old military tract, - - ' - 8,784
South of do. - - - - - - - 1,814

Part of To. No. 2, do. - - - - - 35,673

To. No. 9 and 10, do. - - - - - 128,000

PartofTo.No.il, do. - - - - . 8,960

In Totten and Crossfield's purchase, about ... 200,000

S. W. of Totten and Crossfield's purchase, about - - 230,000

Total, acres, 1,049,107
•' The islands in the Niagara river, and Carleton island, and the isle on Long-

Sault in the river St. Lawrence, not having been surveyed, nor any means of

ascertaining their contents obtained, are not comprised in the estimate. Also,

the lands reserved for village lots and their accommodation at Oswego, Black
Rock, Lewiston, and the Oneida Castle, and the Stedman farm on the Niagara
river. Besides whith, there is a gore left between the old military tract and
the tract granted to the Canadian and Nova-Scotia refugees, to supply deticien-

cies, and also a gore along the Pennsylvania line, left for a similar purpose. It

is yet uncertain what will remain after the purposes for wliich they are left,

shall be answered. It will, however, not be considerable."

Some of the above lands have been sold since the date of the surveyor-gene-

ral's report, and other lands have reverted to the state. The comptroller, in

his last annual report to the legislature, stated the amount remaining unsold at

970,000 acres, and it is about tlie same at present. To make an exact account

of the unsold land in each tract, would require- considerable time and labour,

and would, perhaps, be of very little more use than the one now presenfed-

(vbicb, it is hoped, will be sufficient for the purpose* of the committee.



THE STATE OF NEW-YORK. 449

With respect to the value of the unsold lanJs, it is believed, that by far the
greatest part of tliem are not worth more than from twent3'-five to fifty cents
an acre. They are mostly in tlie northern parts of the state, in the counties of
Essex, Warren, and the eastern part of Montgomery, being mountainous,
rocky, and barren.

Besides the above mentioned lands, there was purchased, about fours years
since, a tract from the St. Regis Indians, of wliich there remains unsold about
6400 acres, valued, by the surveyor general, at six dollars per acre, amounting
to 38,400 dollars. This value was estimated in 1817.

It is proper also to state, that the Oneida Indians still retain
about -----.- 15,000 acres
And the Onondagas - _ - . . 300

22,300 acres
Which the surveyor general, in the same year, valued at 10 dollars per acre,
making 223,000 dollars. These lands may hereafter come into the possession
of the state. (See note at the end of this statement.)

Tliere is also the Onondaga Salt Springs reservation owned by the state,

which the late comptroller supposed to be worth 300,000 dollars, appropriated
tothecanal. See act of 30th March, 1820, chap. 117.

Exclusive of all the above, the state owns the following lands, which are ap-
propriated for particular purposes, viz.

For tlie literature fund, about . . _ . S,500 acres.
For the support of the Gospel and schools, a number of lots,

quantity unknown.
for the Common School fund, all the lands in the military

tract, which may escheat to the state. The quantity recov-
ered witliin two or three years past is 25 or 30,000 acres,
and will continue to increase.

Lands, given by the Holland Company, Mr. Hornby, Mr.
Granger, to the state, for making the canal. Value un-
known. In the county of Cattaraugus, there are - 100,632 acres.

vStcuben county -..__. 4,000

104,632 acres.
The proceeds ofGrand Island, in the Niagara river, are also appropriated by

law to the canal fund.

Co:\u'troller's Office, )

September 15, 1821. ^

After tlie preceding statement was made out, it was revised by the surveyor
general, who added the following note :

—
In the plan of Black Rock village there are remaining unsold lots to the

amount of- - - - - - - 604 acres.
InLcwiston -._.,. 307
Stedman's farm - - - - - - 511
Fort Niagara - - - - - - 716

Amount on Niagara river, except islands - - .2228 acres.
In the Oswego villages between 600 and 700 acres.

In the St. Regis reservation there remains yet belonging to the Indians about
16,000 acres, besides the 640 acres or mile square, on Grass River.
The motion was further opposed b}^ Rlessrs. Sutherland, M'Call and Russell,

and supported by the mover ^nd carried.

Mr. King moved further to insert after the words "by the state," the fol-

lowing—"except such part thereof as may be reserved or appropriated to the
public use, or ceded to the United States." Carried.

Ge.n. J. R. Van Rensselaer moved further to add the following provision ;

" It shall be the duty of the legislature annually to apportion, and add to the
fund denominated the school fund, at least the sum of thirty thousand dollars,
until the said fund shall in the wliole amount to the sum of §5,000,000 ; and the
interest on the wiiole fund shall be annually distributed and applied to the siin»

port of common schools."'

57



450 CONVENTION OF

Col. Young opposed the motion. It was neither more nor less than snak-
ed proposition to lay direct taxes for the purpose of increasing tlie school fund*

Geis. Van Rensselaer replied, when the question was put and lost.

The first part of the section as amended, relative to the school fund, was then

carried in the affirmative, without a division.

On the residue of the section relative to the canal fund.

Mr. Russell moved to amend so much thereof as relates to the duties on
salt, and the tolls on the canal, by substituting therefor the following

:

" That the tolls on the navigable communications between the great western

and northern lakes and the AUiintic ocean ; and the duties on the manufacture of

salt within the slate, as may be established by the legislature, shall be inviolably

appropriated and applied to the payment of the interest and reimbursement of the

capital of the money already borrowed, or which hereafter shall be borrowed to

make and complete the navigable communications aforesaid, and for no other

purpose whatever."

Mr. King rertiarked, that the duties and tolls were pledged by the legisla-

ture as the representatives of the people, and he thought the Convention were
bound to sanction that pledge. No additional assurance is required. It is on-

ly to confirm what has been already promised. The faith of the country has

gone forth, and those who are intrusted with the public honotir, cannot recall

without redeeming it. The western part ofthe state was doubtless destined to

be the most populous part of it. They will furnish a majority in the IcgislatUrev

He alluded to that part of the state, and the members of it, with great deference

and respect. But the history and condition of mankind have shown, that when
men are impelled by interest, and possess the power of relieving themselveis

from a burthen, they are extremely apt to lighten it off from their own shoul-

ders. He would merely allude to a state of things that might hereafter exist.

And were the state of things reversed, it would, in his opinion, be perfectly pro-

per that the South should then be put under bonds. What is a mortgage, a com-
mon instrument, but a pledge for good behaviour ? Mr. K. said he was not want-

ing in respect or affection for his western brethren, but in fidehty to the com-
mon interest of the state, the committee could not do less than recommend such

a provision. There was no intimacy that could forbid such a proposition, even
among brothers. The state derived great honour from the magnificence of

this work. And do we not expect to receive great advantage from it ? Why,
then, should we be averse to confirming a pledge that was made in good faith?

The pledge is mutual. It is a pledge on our part also that the work shall go on,

and that future funds shall be created to ensure its completion. The different

parts of the state were bound up in one society, and connected by the strongest

sympathies of interest and feeling.

Mr. Russell said that the requiring a pledge of this kind to be incorporated

in the constitution, could not be regarded in any other way than as to express

a distrust of the integrity of the people of the western part of the state ; and he

must therefore resist it ; He was confident that there was tio good reason for

this jealousy ; the people of the west would have no disposition to violate the

faith which had been pledged.
Mr. Nelson. From the report of the committee, and tlie explanation giv-

en by the honourable chairman, it would appear that the duty on salt in the

western district is not only to be inviolably appropriated to the payment of the

interest and redemption of the principal of the canal debt, but that the amount
of that duty is to be fixed in the constitution. We are told, that it was pledg-

ed by the act of 1017, and that we ought to renew it in the Convention. When
that law was passed, and the pledge given, a Convention was not expected;

why then should we engraft it in the constitution ? Let us leave it as we find

it.

By the act of 1317 the duty on all sales at auction, with the exceptions then

mentioned, were pledged in conjunction with the salt duty. Why have not the

committee fixed in the constitution the amount of those duties, so as to prevent

legislative discretion hereafter on that subject ?

1^
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Irf the same act also a tax of one dollar per passeng'er for every 100 miles,

was laid on steam boat posseng'ers, and pledged for the same purpose in con-

junction with the salt duty, and that upon auctions. Why is not that tax per-

jpetuated by constitutional provision ? All tliese funds were raised by the same

act, and pledged for the same purpose—and why make any distinction betweea

them, if there must be a constitutional provision ?

Mr. Nelson was not unwilling' that the revenues which government may see

fit to collect from the salt on the canal, should be inviolably appropriated to the

extinguishment of the canal debt. They have been so pledged by the act of

1817, but the amount of that tax or toll ought to be left to legislative regulation.

The distribution of the burthens of government is a subject of legislation,

not for the Convention. It is the business of the persons administering the

government to devise ways and means for meeting its expenses, or raising mo-

ney to carry on public improvement. The amount of the duty on salt is not a

subject of complaint among those whom it is supposed most immediately to

effect. It is not that they desire to get rid of the payment of the duty, that I

object to its being fixed in the constitution : but, sir, the affairs of this state

may change with the times, and the interest of the people may require that

this duty should be abolished or reduced ; if those times should arrive the legis-

lature ought not to be prevented by constitutional prohibition.

Suppose, sir, the revenue derived from the canal tolls should be so great

that, in a few years, that alone would redeem the canal debt, might it not

he wise in the legislature to reduce the revenue realized from the salt, and

leave the discharge of that debt to the tolls ?

Or, suppose the legislature should believe the interest of the community re-

quired that a part of the duty imposed upon salt should be taken off, and laid

upon some other subject of taxation, ought they not to have the power of doing

so ? By fixing the amount of the salt tax, you deprive the western part of this

state of the benefit of legislative experience and discretion on this subject. The
tax imposed on steam boat passengers has been modified by a subsequent legis-

lature, so may be the duties on salt, or any other pledge given by act.

Mr. Nelson said, it looked like an unreasonable jealousy of one part of the

state toward the other, or of those who are to come after us. Gentlemen
from the west might as well indulge in squeamish jealousies of the south or

north, and for fear they might hereafter impose an enormous tax upon our

western salt, ask this Convention to fix it in the constitution, that no legisla-

ture should raise the tax above one shilling per bushel. If they will not trust

the west in the legislature, lest they might he disposed to reduce the tax, the

west should not trust the south and the north, lest they may raise it.

But it is unreasonable and unjust that the Convention should legislate for

posterity, or for any particular portion of this state. The subjects, of taxation

ought in his opinion, to be left to the discretion of future legislatures, whose

dignity and honour would never permit them to act contrary to public faith

or public good. Unfounded jealousies never ought to be indulged, and henev-

ei* could consent to vote for a clause in the constitution avowedly based upoa

a want of confidence of one section of this state in the other.

Col. Young was very sorry that gentlemen in different parts of the state

should regard this as a local question. He thought it was a subject in which

all sections were equally interested. In relation to the salt duty he would ob-

serve, that within three years the people of the east would consume the western

salt, and when the New-York market will be entirely supplied with salt from

the western salt-works ; it was now sold at Uticafortwo shillings per bushel,

including the duty oftwelve and an half cents. When the communication with

the North River should be completed, this salt might be brought to the city of

New-York, and sold there for less than half the sum now paid for salt in that

market ; and the wliole state would then consume no other salt but this, and

every man who purchased a bushel of it, would pay one shilling towards the ca-

nal fund ; In the west, the people had already reaped great advantage from the

canal. Notwithstanding the duty of twelve and an half cents per bushel, the

western people now paid no more for the salt than they did before the duty was

Tiposed.
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The toll whicli the commissioners had established, was extremely small ; fiot

exceeding^ one cent per ton, and on salt about half a cent. To carrj' a ton

from Albany to ButJ'alo, by land, he said, cost from ninety to one hundred dol-

lars. Wlien the canal was completed it would be carried for about seven dol-

lars. It did, therefore, appear to him, that there oug-ht to be no objection to

this provision from any quarter.

?.Ik. Eastwood said they had no objection to the price of the duty whicli was
now put on salt, but they were not willing; it should be put into the constitution.

If the amendments were separately presented to the people, he had not much
fear about it : but tlie people of the western counties would be up in arms about

it, if the constitution should be made anew, so as to require a single vote upon

the whole or none.

Gen. Root observed, that he had rather liave no provision at all in the con-

stitution, respecting the canal pledge, than to insert that of the gentleman from

Krie, (Mr. Kussell.) This fund was pledged to those who made the loan. Pass

this amendment, and it would be paramount to the statute of 1817, and it would

release the legislature from that pledge. The people have power undoubtedly

to violate that pledge ; but the power is one tiling, and the moral right is an-

other. A few years ago a local tax was pretended to be imposed on tlie lands

bordering on the canal. He was aware at the time, that it was a mere pre-

tence to gild the pill. But every effort since that time, to levy and collect that

tax, has been fruitless and unavailing.

But it is said, that we must rely on the legislature, and tliat the peojilc will be

magnanimous. He was aware that if the pledge was continued, some might feel

the weight of its obligation, but if the amendment obtained, it would wholly cease

to operate. Some legislators were not much restrained by pledges. A steam

boat tax was once levied and pledged for this purpose, but a subsequent legisla-

ture, under tlie shield of modification, reduced it to ;^3000, and magnanimously

appropriated Grand Island to supply the deficiency. The pledge of 1817 had

not, therefore, remained inviolate, but it was not entirely gone, and he wished

to save the remainder fty a constitutional provision. .Suppose no such provi-

sion should be made. What will be the consequence ? A new census vvill shoi't-

ly be taken and a new apportionment made, when your northein and western

canals, and your lateral cuts, will cut in upon two-thirds of the legislature, and

vote down tlie tolls and duties all togctlier. Your legislature has already voted

away and got rid of your lands, and we are told, on this floor, that if we require

them to pay their debts, the western country will be in arms. Ifthisbethe

case, it is best to try tiie experiment soon. Ilercules is yet young, and may
be bound. The lion of the west, ofwhom we have often heard, is yet a v/help,

not full grown ; let us then, endeavour to curb his ferocious power before he

tears us in pieces. From five to ten millions of dollars are fastened upon us

already, from which there is no escaping. The farms of all the good people of

Delaware are mortgaged for the payment, when, at the same time, they derive

not the least possible benefit from it. They have then a right to demand, that

the inducements that were held out, and tire iaith that was solemnly pledged,

should be redeemed by an irrevocable provision in the constitution. Good faith

requires it. Common honesty requires it. It was the right of his constituents

to demand it.

l\Ir. R. entertained no jealousy of his western brethren. As individuals, he

would repose in tliem with a secure and unsuspecting confidence. But as a pub-

lic body—in a collective capacity, it was as unreasonable to ask, as it was fool-

ish to expect, the performance of those promises which individual justice would

scorn to violate. Tiie faith of public bodies is well understood ; and the same

man, wlio, as an individual, would shrink from every act that savoured of in-

justice, would often, in a public capacity, be guilty of violations of duty that

were wholly irreconcileablc with justice and duty. They would pocket private

honesty, and adopt political expediency.

Mr. Iv. proceeded to investigate the progress of the canal—the pretences

that had been made use of—the policy tliat iiad been resorted to—the induce-

ments that had been held out:—the direct promises and pledges that had been

made, until at last it became U hobby so very alluring, that the only anxiety
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was, which political party should get foremost astride of it, And spend with the

greatest profusion the public treasure, ft was not his expectation that all the

{golden promises would be realized. On that point, as on many others connect-

ed with it, his hopes were few and feeble ; but he did feel, that it was both his

rig-JJt and his duty to claim the punctual and assured fulfilment of that pledge

which the statute book had recorded.

Mr. Bacon said, that it could not be concealed, that this question was one

whicii had some local bearings on a particular part of the state, over ottier parts ;

to be called to act on such a question, was always undesirable, and placed the

representative of that portion of the state who were more particularly adected,

in a most invidious and unwelcome situation. If he voted in favour of that

interest, his conduct would probably be attributed to personal or local inter-

est, and if he voted against it, it might appear like the affectation of magnanimi-

ty which could not be appreciated, and might be noticed only to be scoffed at.

In I lie vote which he thought it his duty to give, he would make no such pro-

fessions. Where the interest of his constituents, or of the state at large, was

in question, he had no i-ight to be magnanimous in the ordinary acceptation of

tlie term. He professed to be governed only by considerations of^ what he

thougiit was required by general principles of justice and good policy to the in-

terests of the state, andWas not inconsistent with the true interests of the dis-

trict which he in part represented. Huch, in his view, was the provision report-

ed by the select committee, and he was willing to adopt it.

It could not be doubted, that although the great public and private benefits

to be derived from the future use of the canals, and the revenue expected from

them, were in some good degree common to the great body of the people ofthe

state, yet in some respects they would undoubtedly be more particularly bene-

ficial to that portion of the people inhabiting the western and nortliern sections

of it, and they might therefore, reasonably be expected to contribute some-

thing more than their equal share, or at least to iiazard something more towards

refunding the sums advanced for their construction. It was in that view, that

the ^250,000 tax on lands adjacent to them, was originally contemplated ; that

however had been suspended, and he had no doubt would be entirely abandon-

ed, because it had been, and ever would be, found impracticable to be execut-

ed witii any tolerable equality, and so expensive in its collection, as to render

it not worth the cost of effecting it.

Tlie legislature had, however, laid a small duty upon salt manufactured in

the western district, and the canal commissioners had established a rate of tolls

upon all articles passing on the canals. This duty, and these tolls, it was con-

ceded on all hands, were extremely small and moderate in their amount, and

no one now complained of them. It might, however, be more for the immediate

and supposed interest of that portion of the inliabitants, who consumed that

salt, and who transported their commodities on the canals, to have both these

impositions eitlicr essentially reduced, or wholly abolished. No one contend-

ed now, that sucli a wish was a reasonable one, or would venture to advocate it.

But it was a question touching the local interests of large bodies of people ;

the temptation (o regard only those interests was a strong one, and the subject

was one on which they were always liable to be excited and agitated by design-

ing and ambitious men. It was a spirit, which, whenever awakened, could

not be resisted, even by those more considerate amongst them who thought it

unwise. In all future struggles of parties, it was to be feared if this question

was left open, that rival factions would ever resort to it in every election, for

the purpose of gaining partizans to their standard, and every candidate for a

popular election, must stand pledged to the repeal of the salt tax, and the ca-

nal tolls, to ensure his success, and thus, not only the district, but the state,

Avould be brought in perpetual agitation ; for he was yet to learn that there was

any project so profligate that some faction could not be found who were willing

to force it into their service, when it could serve a temporary or local object.

^Ve had already sufficient materials for that purpose, and those who were wil-

ling to spend their lives in tending the fires of faction, or in quelling them,

were welcome to tiie employment. It was his wish to remove them so far as^

might be from their reach. He would put it to gentlemen, who with himself
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represented that section of the country, whether if this proposition of paying'

these duties and tolls, at their present low rate, as the condition of having the

canals constructed and completed, had been originally offered to them and to

their constituents, they would not, one and all, have at once and cheerfully

closed with it, as a most fair and advantageous bargain on their part. Most
certainly no one would have hesitated. What, then, we should gladly have

done originally, he was willing now to comply with, trusting to the moderation

and good sense of those people for his justification. It has been from the en-

larged and liberal views of the state at large, that they have been furnished

with this gre^at avenue to the ocean, and he was willing to meet these views

with a corresponding spirit of justice and good faith, on the part of those who
unquestionably would derive from it some advantages peculiar to themselves.

Whether he should, in this course, stand singular and alone, he knew not.

It was sufficient for him, that he complied with what was his own sense of jus-

tice and good feeling towards every portion of the people of this state, and he

would not, in this view accede to the amendment proposed to the section by the

g'entleman from Erie.

Mr. King remarked, that it seemed to be supposed that a jealousy existed in

the southern and eastern parts of the state, greater than the occasion would
justify. He would advert to a case that he thought in point. The treaties with

France, Holland, and otlicr foreign powers, during the revolutionary war, and
before the adoption of the constitution, contained provisions to secure the re-

payment of monies borrowed, not only of pledged faith, but such as made the

obligation on the territory the land of the states. And these treaties, with such

provisions, were declared to be not merely contracts, but the supreme law or

the land.

Chancellor Kent was also opposed to the amendment of the gentleman

from Erie, and adverted to the recent constitution of Connecticut, in which the

charter of Yale College, the school fund, and pecuniary obligations, were laid

under a renewed, constitutional pledge. We were now about to change our

constitution from the beginning to the end. Would it, then, be expedient, or

wise, to shrink from a measure to give stability to public credit, which it was our
interest and glory to support ? The furtherance of the canal must depend upon
fatare loans, and would money-holders hereafter trust the state, when it was
found that they would not, by a solemn constitutional act, confirm the pledges

already given ? Would it not create a distrust that would be extremely injii-

rioHS ? Better would it have been that the question had never been agitatedj.

than agitated and rejected. To leave it to the legislature under these circum-

stances, would be injurious to (hat public credit, which, like the delicacy of

female reputation, could be maintained and assured by a substantial verdict in

its favour. The legislature is a fluctuating body. It rises and falls like the

mercury in a thermometer, and if this amendment should be adopted, public

credit would, in his opinion, sink fifty per cent. It would be like referring to

a mortgagor the power of diminisliing the number of acres included in a mort-

gage. He agreed with the gentleman from Saratoga, that there was a common
interest to the various parts of the state, which it was the duly of every friend"

of his country solicitously to preserve and foster.

Mr. Nelson replied—he said he regretted with the honourable gentleman

from Albany, (Mr. Kent,) that this subject had ever been broiiglit into discus-

sion in this Convention : and if the consequences were to follow from a rejec-

tion of this part of the section, which he predicted, (a fall of our credit fifty pec

cent.) he (Mr. Nelson) felt no part of the responsibility. He found the sec-

tion in the report, and he felt bound by every principle to resist its adoption.

In his conscience he could not give a vote which would transmit to posterity

the record of sectional jealousies, of a want of confidence of one part of the

state in the other. He was willing, as it regarded his rights or interests ia

this community, to trust the legislature on subjects exclusively of legislation,

but if he professed the same feelings toward the people of the south and the

cast which they evinced toward the west, he certainly should think it desira-

ble to have the salt tax fixed in the constitution beyond which the legislature

could not go, lest they might liereaftcr be disposed to increase it unreasonably.
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He felt no such apprehension. He was willing to trust to the wisdom and dis-

cretion and justice of those who come after us.

Mr. Van Vechten was disposed to have the pledge received in tlie consti-

tution. Money had been borrowed upon the pledge of the state, that the duties

on salt, and the taxes arising from transportation on the canal, should be ap-

propriated to the extinction of the debt thus incurred. Such a pledge would
be binding on individuals, and if so, it was binding upon the legislature, and as

they were the representatives of the people, the people must be bound by the
acts of the legislature. We are told that this looks like a want of confidence
in the people of tlie west. Are we not all equally bound ? This pledge cannot
be broken without destroying our government ; as individuals could not do it,

we cannot do it as a public body. This is a subject in which the people in the
western part of the state are deeply interested, and attempts have already been
made to modify or exempt the duty on salt. If these attempts have been al-

ready made, what may we not expect in future. It will be wise in us, and dis-

creet, to fix tliis whilst it is within our power, and let the western people know
that this pledge must be redeemed.
The question on Mr. Russell's amendment, was thereupon taken by ay^s

and noes, and decided in the negative, as follows :

NOES—Messrs. Bacon, Baker, Barlow, Breese, Briggs, Buel, Child, D.
Clark, R. Clarke, Cramer, Dodge, Dubois, Duer, Dyckman, Edwards, Fair-

lie, Fish, Frost, Hallock, Hogeboom, Hunt, Hunter, Jay, Jones, Kent, King,
Lansing, Lefferts, A. Livingston, P. R. Livingston, Millikin, Moore, Munro,
Paulding, Price, RadclifF, Reeve, Rhinelander, Richards, Rockwell, Root,
Rose, Sanders, N. Sanford, R. Sandford, Seaman, Sharpe, Sheldon, I. Smith,
Starkweather, Steele, I. Sutherland, Sylvester, Tallmadge, Townsend, Tripp,
Van Home, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Ver-
bryck, Ward, A. Webster, Wendover, Wheaton, Woods, Woodward, Yates,
Young—69.

AYES—Messrs. Beckwith, Brinkerhoff, Brooks, Burroughs, Carpenter, Car*
ver. Case, Clyde, Collins, Day, Eastwood, Fenton, Ferris, Howe, Humphrey,
Huntington, M'Call, Nelson, Park, Pike, Pumpelly, Rosebrugh, Ross, Russell,

Seely, R. Smith, Swift, Taylor, Townley, Van Fleet, E. Webster, Wheeler,
Wooster—33.
Mr. King moved to strike out that part of the section which related to lotte-

ries. Carried.

The committee then rose and reported, and the Convention adjourned.

WEDJfESDAY, OCTOBER 17, 1821.

The Convention met at the usual hour, when the journals of yesterday were
read and approved.

THE LEGISLATIVE DEPARTMENT.

The Convention then again resolved itself into a committee of the whole on
the unfinished business of yesterday (the legislative department.)—Mr. Van
Burenin the chair.

The question was on so much of the 12th section of the report of the select

committee as relates to a constitutional guarantee of the salt duties and tolls,

to the completion and reimbursements of the expenditures in relation to the
grand canal.

Mr. Nelson moved to insert after the word " aforesaid" in the twenty-third
line, the following words :

" Nor the duties on goods sold at auction aforesaid, as established by the act of
the legislature, passed April 5, 1817, nor the amount of the revenue established
by the ac of the legislature of March 30, 1820, in lieu of the tax upon steam-
boat passengers."
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Mr. Nelson explainod tlie object of his amendment. He said the select com-
mittee had fixed in the constitution tiie amount of the salt tax, and taken away
all legislative discretion as to its reduction. The act of 1819, which imposed
the salt tax, and appropriated it to the canal fund, also appropriated to the
same object the duty on sales at auction and the steam-boat tax. If it was
right and just that the one tax should be fixed in the constitution, it was right
that the luo others should be so fixed. If the moral integrity of the people of
this state required that tlic salt tax should be pledged in the constitution for the
benefit of the canal fund, it also required that the duty on sales at auction and
steam-boat revenue should be pledged.

Mr. King referred to the act of the legislature. The duties on salt were
specifically enumerated. So the tolls on the canal were pledged, but no rate

specified. The report is that the rates shall not be diminished, though they
may be increased. The canal commissioners, it is understood, have fixed tolls

on the canal at a very low rate, which may probably hereafter be increased.
The duties on sales at auction must be graduated by the duties imposed
on them by the government of the United States. The government of this

state, in case of collision, would probably have to yield, or the business
would be transferred to other states where no such constitutional impedi-
ment existed. The amount of these duties is in its nature uncertain ; and he
did not think it possible to define that amount.
The specific revenue intended by the report to be guaranteed, is that which

is connected with the expenditure and arising out of it. The steam-boat tax
and auction duties were indeed made auxiliary to the carrying on of this great
work : but cannot be said to be naturally connected with it.

The commutation of the steam-boat tax was certainly some evidence of the

facility with wliich legislatures may interfere with pledges, however solemnly
made, and tended to shew the expediency of a constitutional recognition. These
revenues, especially that derived from sales at auction, were precarious, and
not considerable in amount. On the whole, he submitted to the committee
whether it was expedient so to fix down the duties on sales at auction, as that

by tlie interposition of the general government, all revenue derivable from them
may utterly cease.

Mr. Sharpe was in favour of the amendment. He was disposed to gurantee
all the pledges that had been made by the legislature. The steam-boat com-
mutation was justiSed on two grounds. The citizens of other states questioned

the constitutionality of taxing them for passing through the state, and should

the question be decided unfavourably to the law, all that revenue would be lost

for ever. Besides, it was to continue coeval with the exclusive privilege of the

steam-boat company, and would secure to the people of this state a ceilain re-

venue as long as that monopoly existed.

On the score of economy—it would not be lost sight of, that the commission-

ers of the canal fund were authorised to borrow two millions of dollars, and will

probably be able to borrow at ten per cent, less, than if the fund is left to float

upon legislative discretion.

Mr. Ross. I perceive, Mr. Chairman, by the vote taken yesterday, on the

amendment submitted by the gentleman from Erie, (Mr. Kussell,) that the

determination of this Convention is, to fix in the constituiion a perpetual duty

on salt manufactured in tlie western district. I regret it, sir, because it throws
another obstacle in the way of its adoption. It would be better to be left as

we find it, subject to legislative discretion. But gentlemen insist that the du-

ty of one shilling a bushed on salt, and a certain rate of toll, on the canal,

shall be fixed by the constitution, because the state has pledged tlicm as a

fund for securing the repayment of money borrowed for the purpose of opening

and constructing the canals. Then why not adopt tlie amendment ofiered by
the gentleman from Cortland, (Mr. Nelson,) and take in all the items thus

pledged, so as in some small degree, to equalize the burthen. Ills amendment
embraces other duties pledged by the state, with equal solemnity, and for the

same objects. According to his amendment, the duties arising from sales at

auction, as well as the commutation for the tax on steam boat passengers, have

been pledged by law, and ought, therefore, to be secured by constitutional pro-

vision, as much as the duty on salt, or tolls on tiic canal, otherwise you are
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rei'tain to create a jealousy between different sections of the slate—this it

would be well to avoid. The young- lion which, it has been said, is now so easi-

ly bound, may soon increase in strcn2:th sufficient to burst his chains, and be
relieved fro>a the unequal operation of duties, by voting- a direct tax. The
western citizens are willing- to be taxed, and to bear a liberal share of tlie ex-
pense incurred by constructing the canal. But they are unwilling to be liable

to bear the whole burthen by an unalterable constitutional decree, which has
an exclusive operation on tiiem, unless the same rale is adopted which has a
like application else where. The western district is not the only part of the
state which is to derive benefit from tliis great work. It will, when finished,

be more extensively beneficial to the city of New-York, than any other part
of the state. Gentlemen from that quarter ought not to sculk from a proposi-

tion to fix in the constitution the duties on sales at auction, and the steam boat
commutation, because they iiave a more immediate effect on them, unless they
will consent to exclude the whole from the constitution. But it is contended,
tliat it is less proper to insert tliese duties in the constitution, because they are
laid on private property. The canals and the salt works at Salina are public
property, it is true—but are not the works at Montezuma private property ?

And arc you not endeavouring to fix the same duty of one shilling a bushel on
all salt manufactured at those works ? However it seems to be immaterial
whetlicr it be public or private property, on which the duty is laid, so long as its

operation is confined to that part of the state. But I hope gentlemen will, at
least, be liberal enough to put all the funds provided by law for these objects,
on an equal basis. If they must be fixed in the constitution, let them all go
together, more especially as those that have their effect here, and to the south,
arc so tritling, compared with those tliat have their operation to the west. It
has been said tliat in the western district, we are furnislied with salt cheaper
than before the duties were laid. I believe this is true. But is it in conse-
quence of the imposition of a duty on that article ? I think we shall hardly
be persuaded into such a belief. No, sir, the price of every thing has fallen

—

and salt is very high compared with other articles, and it cannot be purchased
with any thing "but money. It is true, tliat it is often sold at a sacrifice, in
order to obtain cash to pay the duties. These sales are forced, and it is be-
coming so difficult to raise money sufficient to satisfy the duties, that the ma-
nufacture of salt is diminishing lo a very great extent. I am well persuaded,
that if the duty was half the amount tlrat is now imposed, the revenue to the
state would be full equal to the present amount. When laws were passed
pledging those duties, and money was borrowed under those pledges, the cre-
ditors of the state had no right to expect that the constitution would be altered
at all, and since its being amended does not destroy the validity of contracts or
laws passed under the present constitution, they have no claim to alter their
indemnity. But, sir, if we are to recognize any part of these contracts, let it

be for the whole, by adui)ting the amendment offered by the gentleman from
Cortland, (Mr. Nelson.)
Mr. King moved for a division of the amendment, and the question on the

first part thereof being taken thereon by ayes and noes, was decided in the
affirmative, as follows :

AYES—Messrs. Bacon, Barlow, Beckwith, I^riggs, Brinkerhoff, Brooks,
Buel, Burroughs, Carpenter, Carver, Case, Cliild, D. Clark, Clyde, Collins,
Cramer, Day, Dodge, Duer, Eastwocxl, Edwards, Fairlie, Fenton, Ferris, Fish,
Frost, Hallock, Ilogeboom, Howe, Humphrey, Hunt, Hunter, Hurd, KnowleS,
Lansing, Lefferts, A. Livingston, P. R. Livingston, M'Call, Millikin, Moore,
Nelson, Park, Pike, President, Price, Pumpclly, Radcliff, Reeve, Rhinelander,
Richards, Rockwell, Rogers, Root, Rose, Rosebrugh, Ross, Russell, Sage, N.
Sanford, R. Sandford, Seely, Sharpe, I. Smith, R. Smith, Starkweather, Steele,
I. Sutherland, Swift, Sylvester, Tallmadge, Taylor, Townley, Townsend, Trippj
Van Fleet, Van Home, J. R. Van Rensselaer, Van Vechten, Verbryck, Ward,
A. Webster, E. Webster, Wheaton, N. Williams, Woodward, Wooster, Yates,
Young—80.

NOES—Messrs. Baker, Breese, R. Clarke, Dubois, Dyckman, Huntington,
Jay, Jones, Kent, King, Munro, Paulding, Pitcher, Sanders, Seaman. Sheldon,
S, Van Rensselaer, Wendover, Wheeler, Woods—20.
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Gen. Root wished to know whether it was intended to include Grand IsiaTid^

in the Niagara River, which was a part of the consideration for a comiimtatiou

of the original tax imposed upon steam-boat passengers.

The Chairman then read the act containing the pledge alluded to, and, after

some further discussion of the subject, tlie question was taken on the residue

of the amendment relating to the steam-boat commutation, and carried.

Mr. Bacon moved to amend by inserting in the sixth line, after the words

" not less," the words " on an average."

Col. Young supported the motion upon the groufld that it might hereafter

be found necessary to increase the toll on some articles, and diminish it on

others.
. , , , i i

,

Gen. Hoot opposed the motion. The state might be a loser by having the

toll lessened on staple commodities, and augmented on posts and rails.

Mr. Brooks moved to insert after the word " paid," in the twenty-fifth

line, the following words : " the avails of Grand Island." Lost.

Mr. Nelson moved to insert the following am.endment

:

" And the amount of the revenue established by the act of the legislature, of

March 30, 1820, in lieu of the tas upon steam boat passengers."

Mr. King moved the following further proviso :

" It is further pi-'vided, that the salt springs shall not be sold or disp.osed of to

any individual, or body politic or corporaie wluilever ; but the same shall be and

remain the property of this state." Carried.

Col. Young moved to insert after the Words " salt springs," in the proviso,

of the gentleman from Queens, the Vvords " "^vith as much of the lands contigu-

ous thereto as is necessary for the manufacture of salt." Carried.

Mr. Wheeler moved" to amend by adding a clause, the purport of which

was, that after the reimbursement of the expenses and interest thereon of the

grand canal, that the said fund should be inviolably appropriated to the school

fund. Lost.

Mr. Ward then moved an amendment similar to that of the gentleman from

Washington, (Mr. Wheeler,) except that a moiety only of the residuum was

to be so appropriated.

Gen. Root would suggest to the gentleman from Westchester (Mr. Ward)

the propriety- of disposing of tlie other moiety of the residuary fund. He did

not like to throw the apple of discord among our descendants, and he feared

that posterity would be prodigiously puzzled how to dispose of it.

Mr. M'Cal'L moved to append a proviso, that " the duties on salt should

never exceed 12 l-!2 cts. per bushel ;"' no greater sum having been pledged.

Lost.

Mr. Brinkerhoff moved to amend tho proviso of the gentleman from

Queens, by inserting after the word " s://<," the following words :
'' nor any ol

the said canals, nor any section tliereof." Carried.

Mr. Van Vechten "moved to reconsider the vote on the subject of auction

duties.

Messrs. Sharpe and Wheeler opposed, and it was lost.

The question on the whole section, except those parts which relate to the

school fund aad salt springs, was then before the committee.

Messrs. King and Fairlte expressed their sentiments in the affirmative ;

and Messrs. Tompkins and Briggs against it.

Ml* l\. Williams observed, that he rose with reluctance to give his reasons

for voting, as he felt bound to do, against the whole section under considera-

tion, though he might not, from necessary absence for a few days during the

debate, fully understand the subject.

The whole proposition was founded in a principle which he could never agree

to ; and indeed, if adopted, it would reflect disgrace, not only upon the members

of this Convention, but upon their children and their posterity in all tuture

time. Thev are to be, in all jjrobability, the future legislators of the state, and
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xrili not fail to find the names of their fathers recorded as the authors of an act,

by which we announce to all future generations, that their representatives are

not safely to be trusted. What are wc telling the people? Nothing- short of

this : that we, the delegates to a Convention, which they have created for the

purpose of making- amendments to the constitution, comprehend all the virtue,

foresight, and wisdom that is, and is to be, for ever hereafter. And unless we
perpetuate in the constitution, this tax or duty on salt, which is already secured

by an existing law of the state, we have so little confidence in those who are

to come after us, and who will be empowered by the people to legislate in all

other cases, that we apprehend they will violate a solemn pledge, as it is called,

to the public creditor. That is, we suspect that the people and their legisla-

ture will hereafter violate all good policy and conmion honesty. He said, he

could never consent to make a constiiution upon such principles. That this

was a pledge migiit be admitted ; and if so, he had no doubt that it would faith-

fully be redeemed. Had any alarm been uttered by any public creditor ? He
trusted not.

But, he said, his principal objections to this amendment were, that the Con-

vention Avere going too much into legislative detail, and that of the most odious

kind ; for it was founded in distrust.

By so much legislation, tlie constitution would spread before the people a
large surface for objections. So many points would be presented, that the

whole would be endangered. One section of country would oppose one part

while another section would be equally hostile to another part, and thus all

v/ould be lost. The people did not send us here to legislate. They could not

have expected that we would do more than to settle general principles of go-

vernment. They expected that we would leave the business of legislation fo

other hands.

He liad said, he observed, that what they were doing was founded in distrust.

And \te was sorry to see tbat it could not be concealed, that there was a want

of confidence in the western people of this state. Would the Convention pre-

sent to that people a constitution founded in a suspicion of their integrity ? He
did not know what had occurred to excite this suspicion, or any feeling of jea-

lousy against the people of that section of the country. It would be allowed on

rU hands, that he ought to know soirrething of tlieir history, their character,

and their feelings; and he would boldly say, that there was nothing in either

that should excite any alarm. 'Whatever was founded in a system of distrust

could not prevail. It was calculated to set brother against brother ; for we
were all brethren of one great family. He hoped gentlemen would pause and

reflect before tliey would sanction such a proceeding; by which they were

raising up a structure that would carry within its bosom the materials of its own
destruction. Let us not record, in tlie most solemn act we shall ever per-

form, that we have no confidence in a great and respectable body of our fellow

citizens.

But he could not, he said, go fully into the argument, as he had, unfortunate-

ly, not heard what was urged in favour of the measure. He thought it, how-

ever, his duty to offer some of the grounds which would compel him to vote

against it.

Mr. Bacon said, that having, in the course of debate yesterday, and by his

vote on an amendment which had been proposed, involved himself in the dis-

grace which had jnst been attached, by his colleague, to all those who might

see fit to sanction the principle of thesection under consideration, and being,

by the vote which he should give, about to plunge himself still deeper in that

disgrace, he felt himself called upon, by the remarks of the gentleman, to of-

fer something further in justification of the course which he should pursue.

He needed not, as he hoped, the solemn admonition which he had heard, that

his vote was to be placed on the records of his country, for the future inspec-

tion both of the constituents whom he represented, and of his posterity. He
trusted that all his votes were given, not only under a sense of those considera-

tions, but also under that which relfl.ted to his ©wa consciousness of truth and

justice.
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The gentleman has set himself up as the great advocate of the western peo-

ple, and the vindicator of their high character for integrity and good faith.

He had certainly said, or done, nothing to disparage or detract from tuat cha-

racter ; he claimed only, that they were like all other people in the same situa-

tion, acting under views of their own interest, liable at times to improper and

unreasonable excitements, and there was nothing in the proposition before

them which implied any thing more. It was said to be founded entirely on a

distrust of the people, and a supposition that they might at some future time,

abuse their own power ; it was, however, no more so than every o' her restraint

engrafted upon constitutions and governments. These were all founded on a

distrust for human nature ; and government in general had been well and

properly said to be but a standing libel on man. He had yesterday stated

frankly the general motives which influenced him in relation to this ques-

tion, and would now repeat them ; they were such as still entirely reconciled

to his own mind the course which he shquld pursue.

To the warning which he had heard as to the effect which this provision may
have on the adoption of the other amendments which mo.y be laid before the

people, it was sufficient to say, that he could not speculate on any contingen-

cies of that sort ;
" be just, and fear not," was \he safest rule for us to pursue ;

and having done our own duty, accordi)ig to our host underslanding, we should

be content to leave the issue to the good sense of the people. The remark,

however, had one important bearing, which ought not to be lost nght of, which

was, to inculcate the propriety of proposing all our amendments in distinct and

separate articles, to be severally accepted or rejected by the people, as they

may see fit; by which course, all tiie apprehended hazard will easily be avoid-

ed.

As to the popular excitements, divisions, and turmods on tins subject, with

which we were threatened by his colleague to day, and the rising in arms

against this provision, which was alluded to yesterday, he could only say, that

as he now held nothing from public favour, of which, either by arms or ex-

citements, he could be deprived, so he wr.s sure that (here was nothing to

which he aspired from that favour, from which he could, by the same weapons

be debarred.

The question was then taken on the second division of the section, by ayes

and noes, and carried in the affirmative, as follows :

AYES—Messrs. Bacon, Baker, Barlow, Breese, Bucl, Clnld, D. Clark, R.

Clarke, Clyde, Cramer, Dodge, Dubois, Duer, Dyckman, Edwards, Fairlie,

Fish, Frost, Hallock, Hogeboom, Hiint, Jay, Jones. Kent, King, Lansing,

Lefferts, A. Livingston, V. R. Livingston, IViillikin, I\Ioore, Munro, Paulding„

ritcher, Radcliff, "^Keeve, Jlhinelander, Richards, Rockwell, Root, Rose, Sage,

Sanders, N. Sanford, R. Sandford, Sharpc, Sheldon, I. Smith, Starkweather,

Steele, I. Sutherland, Sylvester, Talhnadgo, Townsend, Tripp, Van Home, J.

R. Van Rensselaer, S. Van Rensselaer, Van Vechlen, Verbrj'ck, Ward,

Wendover, Wheaton, Woods, Woodward, Yates, Young—67.

NOES—Messrs. Beckwilh, Briggs Briiikerhoff, Brooks, Burroughs, Car-

penter, Carver, Case, Collins, Day," Fenton, Ferris, Howe, Humphrey, Hunt-

ington, Hurd, Knowlcs, M'Call, Nelson, Park, Pike, President, Price, Pum-
pelly, Rogers, Rosebrugh, Ross, Russell, Secly, R. Smith, Swift, Taylor, Town-
]ey,"Van Fleet, A. Webster, Wheeler, N. Williams. V/ooster—39.

The blank in the amendment was then so fdled as to read " three dollars."

Mr. Ross's resolution, heretofore ofiered relative to imprisonment for debt,

was read, and the question being put, it was lost.

The resolutions offered by Mn, Wheaton, and referred to this committee,'

were, on motion, postponed until to-morrow.

The report of the select committee on the bill of rights, which had received a

similar reference, being next in order,

Mr. Tompkins moved to postpone until to-morrow the further considerrtion

of the subject, to the end that it might be hereafter referred to the committee

to be appointed to consolidate, collect, and arrange the various parts of the

amended constitution.

After some discussion of the subject, in which Messrs. Tompkins, Sharpe,

Tallmadg-o, Root, andBriggs took part, the motion for postponement prevailed.
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The report of the select committee, of which Mr. Radchffvvas cliaivman, was
then taken up.

The first subject presented, was contained in the second section relative to

the prohibition of the grant of lotteries, and the sale of lottery tickets.

Mr. Radcliff expressed the views of the committee, and set forth at large

the evils arising from g-raiitir.g- them.

Mr. Buel asked for a division of the section.

Col. Youjmg was desirous to insert a prohibitory provision in the constitution

jf it could be rendered effectual. But he was apprehensive that tickets from

other states, and from the city of Washing-ton, under the authoiity of the gen-

oral government, would be poured in upon us, and that we should lose the re-

\'enue, without an exemption from the evils that attend them.

Mn. Edwards stated the decision of the supreme court of the United States

in the case relative to the sale of the tickets of t!ie lottery granted by the Dis-

trict of Columbia, lie then proceeded to point out the pernicious effects of

lotteries, especially in the city of New-York. He averred that it was a legaliz-

ed system of gambling, and of so pernicious a character as to extend itself into

every class of society, from the highest to the lowest, and that its tendency,

like all other gambling-, was to destroy industry and economy. That it had

been frequently animadverted upon by benevolent societies as a fruitful source

ofpaupensn>. Tiiat it was the very worst, mode which could be resorted to

for the purpose of raising a revenue, as but a very small portion of the money
extracted in various ways from the people, ever found its way into the public

treasury ; and concluded by expressing his earnest desire that a constitutional

prohibition must be adopted for the purpose of putting an effectual stop to

them ?

Mr. Wheaton said he merely rose to state the substance and effect of the

decision of the supreme court of tlie United States, which had been alluded to

in the debate. In the fam.ous case of Cohens against the state of Virginia, that

court had determined that the tickets in a lottery established by the corporation

of the city of Washington, under an act of congress, authorising them to esta-

blish lotteries for local purposes, and no provision being contained in the act

directing their sale any where out of the district of Columbia, could not be sold

in those states where the local laws prohibited tlie sale of lottery tickets. Still

the court were of (lie opinion, that congress might, in the exercise of its powers

as the supreme legislature of the union, establish lotteries for revenue purpose^?,

or any other national object within the sphere of the general powers of the fed-

eral government, and compel the sale of the tickets throughout the country,

notwithstanding the state laws to the contrary. Me did not believe, howev-

er,' thatcongress would ever resort to a source ofrevenue so corrupting and de-

moralizing in its effects, and the power of this state to prohibit the sale of lotte-

ry tickets from other states was unquestioned. He therefore hoped that the

clause would be adopted as proposed by the select committee.

The section v.as further supported by Messrs. Sharpe, Radcliff, Jay, and

Hogeboom, and opposed by Messrs. Young, Livingston and Tallmadge ; when
Chancellor Kf.?sT moved to amend the section by inserting- after the word

" sta<e," the words, " unless the law authorizing the same receives tlie assent of

two-thirds of the members present in each house of the legislature." Lost.

The question was then taken on the first clause in the section by ayes and

noes, and carried in the affirmative as follows •

AYES.—Messrs. ' Bacon, Briggs, Brooks, Bucl, Burrouglis, Carpenter,

Child, R. Clarke, Dodge, Dubois, Duer, Dyckman, Eastwood, Edwards, Fish.

Frost, Hogeboom, Humphrey, Hunter, Huntington, Jay, Lansing, M'Caii,

Millikin, Moore, Munro, Park, Paulding, Pitcher, President, Radcliff, Reeve,

Rhinelander, Rogers, Root, Ross, Russell, Sage, N. Sanford, Sharp, R. Smith,

Starkweather, 1. Sutherland, Sylvester, Townsend, Tripp, J. R. Van Rensse-

laer, S. Van Rensselaer, Verbryck, Ward, Wendover, Wheaton, Vv'oostcr—53.

NOES.—Messrs. Baker, Barlow, Brecse, Brinkerhoff, D. Clark, Collins,

Day, Fairlie, Ferris, Hallock, nowe,Hunt,Hurd, Jones, Kent, King, Knowles,

Lefferts, A. Livingston, P. R. Livingston, Nelson, Pike, Price, Pumpelly,

Richards, Rockwell, Sanders, R. Sandford, Seaman, Seely, Sheldon, I. Smith,

Steele, Swift. Tallmadge, Taylor, Van Fleet, Van Home, Van Vechtcn, A.
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Webster,. E. Webster,Wheeler, N. Williams, Woods,Woodward, Yates,^ Young,
—47.
The residue of llie section was then carried without a division.

The third section passed

—

7iem. con.

The fourth section was read, and that part thereof which relates to the aboli-

tion of the fortieth article of the constitution was carried.

On the substitute therefor,

Mr. Radcliff explained the views of the ccmmittee.

Gen. Koot observed, that this was a subject with which he was not unac-

quainted. The Quakers originally were the only persons in contemplation to

be entitled to exemption. It was afterwards extended to Shakers, and finally

to others. The winter betore last, a law was made to exempt them without

an equivalent. It was on the eve of a gubernatorial election, and the attempt

was made to buy them with a price. They got the price, but never restored

the equivalent. The way in which the constitution was got along with, will

be well recollected. It was provided by that instrument that if they should

not perforin militia dutj' they shoidd pay an equivalent. The question then

was, what was an equivalent? It v/as said that a Quaker's service was of no

value—if he went into the field he would not fight—and therefore that a Qua-
ker's equivalent was nothing at all ? That was the argument, and the election

succeeded to admiration. Tlie cf^i)sequence is, that the state is overrun with

Quakeni—both loet and drtj. Mr. R. wished so to amend tlie constitution, as

to bring them up to the work. He would place them all on the same muster

roll. The expression in the report of the committee was so broad as to include

such as held it " unlawful, io bear arms.'''' A few years ago this would have iiv-

clr.dcd a great poriiou of the state—a great jieace-partij who held it " un-

lawful to bear arms" in their country's defence, or to cross the lines to oppose

an enemy. He believed the committee did not intend to carry it so far. lie

tlierefore moved to strike out all that part of the substitute proposed by the se-

lect committee, after the word " service,'''' in the 6th line thereof, and to insert

in lieu thereof the following :

"But that all such of the inhabitants of this state, of any religious denomina-

tion whatever, as from scruples of conscience may be averse to bearing arms, shall

be excused tlierefrom by paying to the stale an equivalent in money ; and the le-

gislature sliall provide by law for the collection of sucli equivalent, to be esti-

mated according to the expense in time, money, and equipments of an ordinary

able-bodied militiaman."

After a few remarks by Mr. Jay, tiie question was taken thereon, and car-

ried without a division.

The section as amended was then passed.

On the 5th section, Mr. Radcliff explained the views of the committee,

when the question was taken on tlie section as reported, and carried.

Gen. Root moved to add to the section as just passed, or as a distinct sec-

tion, the following :

*' Tlie judiciary sliall not declare any particular religion, to be the law of the

land ; nor exclude any witness on account of his religious faith."

The supreme court, as ]Mr. Root contended, had brought into this state the

common law of England, in defiance of what he (Mr. R.) considered to be the

constitution of the state. Indictments had been sustained for blasphemy

—

particularly in the county of Herkimer, and in the county of Washington, as

contained in Johnson's Reports. In the latter case it had been declared that

Christianity Mas a part of the law of the land—and this was borrowed from the

common law of England. The common law of that country was established

during the prevalence of the Roman Catholic religion. It was then that they

issued writs dr, hcreiico comhurendo—and this was the law that had been intro-

duced into this state. If this was correct, punishment for blasphemy should

now be inflicted on such as would not acknowledge the supremacy of the mo-

ther church, and on those who should ridicule the eating of wafers, or the doc-

trine of transubstantiation.
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"With respect to the part of the amendment relative to the exclusion of .wit-

nesscs, he would observe—tliat when brought forward the}' were to be interro-

g-ated and catechised as to their articles of faith. If it was not held to be cor-

rect, they were excluded. This was calculated to produce falsehood and hy-

pocrisy.
" Indeed if suffered to prevail, hypocrisy and lies would become the

chief qualifications for a witness. And yet in a city, large enough in its popu-

lation for a state, you have a Jew for a shcriiT. As the law now is, he is guilty

of blasphemy every time he enters the synagogue. Suppose a Musselman
reads the Koran for his edification ; he is guilty of blasphemy I He wished for

freedom of conscience. Where tliat existed, true religion would flourish. But
where such punishments were inflicted, commiseration would be excited for the

accused, and execration for the ministers of the law. If judges undertake to

support religion by the arm of the law, it will be brought into abhorrence and

contempt.
Chancellor Kent said that the gentleman from Delaware (Mr. I\oot) had

not stated correctly the decision of the supreme court which he arraigned.

The court had never declared or adjudged that Christianity was a religion es-

tablished by law. They had only decided that to revile the author of Chris-

tianity in a blasphemous manner, and with a malicious intent, was an offence

against public morals, and indictable. The case to which the gentleman refer-

red, arose in the county of Washington, in ISll. A person was indicted in

that county for having- uttered in a wanton manner, and with a malicious dis-

position, in the presence and hearing of divers people, that Jesus Christ was a
bastard and his mother a ivhore. He was found guilty by a jury at the Oj'er

and Terminer, and the cause was removed into the supreme court, and the

question submitted to the court was, whether the uttering of these words, in

the manner and with the intent and disposition charged, was not a misdemea-
nor ? He had the honour at tliat time to be chief justice of that court ; and
after argument and consideration, the court, consisting besides himself of judges

Thompson, Spencer, Van Ness, and Yates, unanimously decided that the in-

dictment was good, and the conviction valid in law.

This is the true state of the case. The court considered, those blasphemous
words, uttered with such an intent, as a breach of public morals, and an offence

against public decency. They were indictable on the same principle as the

act of wantonly going naked, or committing impure and indecent acts in the

public streets. It was not because Christianity was established by law, but
because Christianity was in fact the religion of this country, the rule of our
faith and practice, and the basis of the public morals. Such blasphemy was an
outrage upon public decorum, and if sanctioned by our tribunals would shock
the moral sense of the country, and degrade our character as a christian

people.

The authors of our constitution neyer meant to extirpate christianit}', more
than they meant to extirpate public decency. It is in a degree recognized by
the statute for the observance of the Lord's Day, and for the mode of adminis-

tering oaths. The reasons of the judgment are in print, and before the public,

and to them he referred. The court never intended to interfere with any reli-

gious creeds or sects, or with religious discussions. They meant to preserve,

so far as it came within their cognizance, the morals of the country, which rest-

ed on Christianity as the foundation. They meant to apply the principles of
common law against blasphemy, which they did not believe the constitution

ever meant to abolish. Are we not a christian people ? Do not ninety-nine

hundredths of our fellow citizens hold the general truths of the Bible to be dear
and sacred ? To attack them with ribaldry and malice, in the presence of iliose

very believers, must, and ought, to be a serious public offence. It disturbs,

and annoys, and offends, and shocks, and corrupts the public taste. The com-
mon law, as applied to correct such profanity, is the application of common
reason and natural justice to tlie security of the peace and good order of society.

The supreme court is likewise charged by the gentleman from Delaware,
(Mr. Root,) with rejecting the testimony of witnesses wlio had no religious be-

lief. I do not know to what case the gentleman alludes. The act concerning-

oaths contained the only test or belief ever required of a witness, which was»
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that Jic believed in t?ie existence of a supreme being; and a falate state of re-

wards and punishments. He was persuaded that the court had never gone fur-

ther iu their inquiries of a witness. lie had no knowledge of any case calling-

for such animadversion. This ivas all that the coiirts had done, as far as he
knew, to check atheists and blasphemers : and could this Convention possibly

think that the gentleman's amendment to the constitution was wanting- to give

ihem further protection ? We should endanger the security of life, liberty, and
propert}^ and the comfort and happiness of our families.

Mr. Tompkins was satisfied that the gentleman from Delaware had misap-

prehended the decision of the court. They had never undertaken to uphold,

by the authority of law, any particular sect ; but they had interposed, and right-

fully interposed, as the guardians of the public morals, to suppress those outra-

ges on public opinion and public feeling, which would otherwise reduce the

community to a state of barbarism, corrupt its purity, and debase the mind.

Mr. T. was not on the bench at the time the decision alluded to took place,

but he fully accorded in the opinions that were advanced ; and he could not-

hear the calumnies that had gone forth against the judiciary on that subject,

without regret and reprobation. No man of generous mind—no man who re-

garded public sentiment, or that delicacy of feeling, which lies at the founda-

tion of moral purity, could defend such an outrage on public morals, or say that

the decision was. unmerited or unjust. If a man were to go naked in the streets,

he might claim his right to do so, by the law of nature ; but every man who
had a suitable regard to decency or morals, would rejoice in bringing him to

punishment.
Gen. Root then read the case referred to.

Mr. Briggs supported the amendment, which was opposed by Me^
Young ;—when the usu-al hour of adjournment having passed, the committee
,rose and rejiorted, and the Convention adjourned.

THURSDAY, OCTOBER 18, 1821.

Pra3'er by the Rev. Db. Chester.
The President look tlie chair at the usual hour, and the journals of ycslcr"

day were read and approved.

THE LEGISLATIVE DEPARTMENT. '

The Convention resolved itself into a committee of the whole on the unfi-

nished business of yesterdaj-—Mr. Van Buren in the chair.

The amendment offered yesterday by Mr. Root was witiidrawn, and another
offered, omitting part of the first, and altering the phraseology of the other

part, to read as follows :
" It shall not be declared or adjudged that any parti-

cular religion is the law of the land."

The question was taken thereon without debate, and decided in the affirma-

tive, as fullows :

AYES—Messrs. Barlow, Bj-iggs, Brinkerhoff, Carpenter, Carver, Case, D.
Clark, Collins, Cramer, Day, Dodge, Dubois, Djckman, Eastwood, Fenton,
Ferris, Frost, Hogcboom, Howe, Humphrey, Hunt, Jones, Kent, Lansing, A.
Livingston, P. R. Livingston, M'Call, Millikin, Moore, Nelson, Park, Pike,

President, Price, Pumpelly, Reeve, Richards, Root, Rose, Rosebrugh, Ros?»

N. Sanford, Schenck, Seaman, Seely, Sharpe, Sheldon, I. Smith, Steele, Swift,

Tallmadgc, Taylor, Townlcy, Tripp, Van Fleet, Van Home, Verbryck, Ward,
A. Webster, E. Webster, VVlieeler, Wooster, Yates, Young—6.2.

NOES—Messrs. Bacon, Beckwith, Breese, Buel, Burroughs, Child, Clyde.

Duer, Fish, Hces, Hunter, Huntington, Hurd, Jay, Lefferts, Pitcher, Rhine-

lander, Rogers, Russell, R. Smith, I. Sutherland, Sylve&ter, J. R. Van Reasse

laer^ S- \^an Rensselaer, Wendover, AVhceler—.26.
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Cbancellob Kent assig-ned the reasons, which induced him to vote in fa-

vour of the amendment. It was perfectly harmless, and might he a security.

JNo judge would think of making- any particular religion a part of the law of the

land. He repeated that if he were to decide to-morrow, in a case similar to

the one referred to by the g-enlleman from Delaware, he should give sucii a de-

cision as had been read in debate jesterday.

Gen. Root oftered the following amendment, that " no witness shall be ques-

tioned as to his relig-ious faith."

Col. Young said if by religious faith, were meant a belief in a Supreme Be-

ing-, and in future rewards and punishments, he should oppose it. The testi-

mony of the atheist and infidel, ought not to he placed upon an equality with

others, as he could feel no responsibility.

Chancellor Kent fully concurred in the sentiments of the gentleman from

Saratog-a, (Mr. Young.) Why siiould a witness be sworn on a book in which

he did not believe—in the name of the ever living God, in whose existence he

had no fuitli—with reference to a future retribution, which he treated as -a

dream ? What was the testimony of such a ivitness worth .' The oath was
mockery, and the evidence ought not to be admitted.

Mr. Briggs was in favour of the amendment, and replied to the gentleman

from Albany, (Mr. Kent.) It was impossible to ascertain who were atheists,

and who not. In this age of ligiit and knowledge, he regretted to see such

narrow views entertained ; we should be above such prejudices, and act on the

broad principles of liberty.

Gen. Root said his obyjctin offering this amendment, was, in some measure.,

lo purify the morals of the people, and tlie incorrect practice of our courts.

He was anxious to adopt some plan by which they might be prohibited from
making men hypocrites and liars. This was a kind of judicial farce, which had
been played oif upon mankind long enough ; that a jury should be told that

this or that man is not to be believed, because he does not think as they inay

believe, with regard to future rewards and punishments. By this method, men
of veracity are frequently rejected, and the man wlio has no scruples against

swearing to the prejudice of his neighbour, being prepared to answer the ques-

tions, which may be putlo liim, is considered a good witness. Thus a man
wliO lias no religion at all, who feels not the force of any moral obligation, will

make a good witness in our courts ; but if he feels a regard for truth, and has

a sense of his responsibility to his great Creator and Redeemer, then lie must
be rejected. He must agree to some particular tenets, otherwise he is exclud-

ed from being a witness, or the jury are informed, that he is an incredible wit-

ness, and his testimony is not to be believed. When a man is questioned by
a court as to his belief, if he comes witli a lie in his mouth, Iiq will not hesitate

to answer in such a manner as will entitle him to the privilege of testifying ;

and he mav then proceed to swear his neighbour out of his life, liberty, and
pi-operty. Mr. R. said he had heard of atheists, but he had never seen any,

and he did not believe he ever should ; and if there were such men, he should

not consider it a wise or certain test to take their own word for it ;—it should

be determined by some person other than the one suspected. If a man is ques-

tioned, whether he believes in a Supreme Being, he will always answer in the

afliimative. Ask him whether he believes in a state of future rewards and
punishments, his answer is, yes, ; if he is a Univei'salist, he will say he believes

there iias been a great atonement made for all men. Then he is excluded as

not being competent to tell the tg|tli : but if he is an unprincipled fellow,

who has no regard for any mor^loblig-ation wlJhtcver, he has only to an-

swer yes, to these judicial interrogations, and he becomes a good witness. It

was enough to till one ^vith horror, to see a child catechised in a court of jus-

tice, as was the practice ; if he has learnt at school, so that he can repeat tlie

catechism arranged by the assembly of divines at AVcstminster, he is then pre-

pared to swear jiist as he has been instructed to swear. Mr. Root remarked,
that a paper had been put into his hand the morning beibre, relating the cir-

<umstances attending a trial at a circuit ia this slate, which were as follows .-—

-

A witness was first ;iskcd if he believed in a Supreme Being, to whicii he an-

svrcred in t!ie a^.riiialive. The next question was, wliether he believed the

59
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J3ible was the work of inspiration; his reply was, that he did not know that it

was any more so than any other book. The jury were charg-ed to lay aside his

testimony, and the party was thercb}' deprived of this evidence, which would
have been admitted as good, if he had only been a hypocrite or a liar.

Mr. l:oot wished that all men might be religious; but not hypocrites and
liars, for there was enough of them in all conscience.

Thk Chanci;i.lor made a few remarks, in which he treated the language of

the gentleman from Delaware, in relation, to the judiciary, as unworthy of no-

tice. The auonvmous calumnies of a newspaper had been cited as authoritj'

;

and such slanders he sliould not be at the trouble to refute.

The question on the motion of Gen. Root, was then taken bj- ayes and noes,

and decided in the negative as follows :

NOES—Messrs. Bacon, Beckwith, Breese-, BrinkerhofT, Buel, Burroughs,

Carpenter, C^arver, Case, Cliild, D. Clark, R. Clarke, Clyde, Collins, Cra-

mer, Day, Dodge, Dubois, Duer, Dyckman, Eastwood, Edwards, Fairlie,

Fenton, Ferris, Fish, Frost, Hallock, Hees, Hogeboom, Hunt, Hunter, Hunt-
ington, Kurd, Jay, Jonc:, Ker>t. King, Knowles, Lansing, Lefferts, A. Liv-

ingston, P. R. Living'jion, M'Call, Millikin, Moore, Nelson, Paulding, Pike,

Pitcher, President, Puiiijielly, Eadcliff, Reeve, Rhinelander, Richards, Ro-
gers, Rose, Rosebrugh, Ross, Russell, Sage, Sanders, N. Sanford, Seaman,
Scely, Sharpe, Sheldon, I. Smith, R. Smith, Starkweather, Steele, I. Suth-

erland, Swift, Sylvester, Tallmadgc, Taylor, Townley, Townsend, Tripp,.

Van Home, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Ver-
bryck, Ward, A. V/ebster, E. Webster, Wendover, Wheaton, Wheeler,
N. Williams, Wooster, Yates, Young—94.

AYES.—Messrs. Briggs, Howe, Humphrey, Park, Price, Root, Schenck,.

Van Fleet.—G.

Mk. Radci.iff moved to strike aut " mioistry," and to insert the words,
" minisier of the gospel." Carried.

The section, as amended, was then adopted.

The sixth section, relative to the ereation of new counties, was then read.

Mr. Raoclilf, Chairman of the committee, explained.

Mr. Dodgk was opposed to it : he thought it should be left to the legislature.

Mr. Jay, from the committee, made a few explanatory remarks, when the

question on the section was taken and. lost.

The seventh section was read, and passed as reported.

The question, next in order, was stated to be the amendment of Mr. Bacon
on the subject of senatorial districts.

Mr. Bacon proposed two modiiicalions of his amendment, whicli were as-

folio v/s

:

In the second section of the report, strike out ''seventeen," in the first line,

arid insert '•' as many districts as there are senators ;" and strike out the rest of

the section al'ter the v/ord, " districts," in the second line, and insert, so that

the whole section will read as follows:

Tlutl the s'.a'e sliall be divided into as many districts as there are senators to be

elected. That each district shall elect one senator, except lliat the county

of New-York, together with the counties of Kings and Riclimond, compose one
district, and elect three senators, shall be composetl ot coniiLfuous territory, and
shall conform as near as m;iy he to county lines, and be lai<l off, and the senators

apportioned by lite ]ireseat ici'plslature at t|^^- next session, arcnrding to the num--

ber of free inliabitants, excluding aliens J^^ns of colour not taxed, pa'ipers,

and convicts, in each district, wliich ai)portionnient sliall continue imlila census of

'ha inhabitants of i he state sliall be taken, as hereinafter directed, unless altered

by t!ie first Icicisla'uic wbicli sliall be elected after such apportionment, who m.iy

if tliey see cause, alier such districts, and i'e-a[)portion llie senators on the prin-

cijdes herein bet^ore provided for, and such last uieiilioned apportionment shall

then continue until the next census.''

Mr. Dukr said, tlicre U'cre fewer objections to llie plan proposed by the

gentleman fram (roimnbia (Mr. ^Vil]iams) tiiau he had supposed, before he had-
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given it a more thoroug-h examination. He, however, believed, that a inulti-

ph'cation of districts would diminish the importance of the senate. We were,
in his opinion, carrying- our innovations too far; and if we went on in this way,
we should jeopardize the whole of the amendments, and form a constitution
which would be rejected by the people. He replied to the arguments that had
been advanced in favour of a subdivision and multiplication of districts. He
ivas opposed to the amendment offered by the gentleman from Oneida, (Mr.
Bacon,) and in favour of ihat proposed by Mr. Tallmadg-e, which he wished
miglit be referred to a select committee.
Gen. Tai.lmadge feared, that the Convention was spreading- its labours too

wide ; but he was warranted in the belief, that a different arrang-ement of sena-
torial districts was among- the alterations anticipated by the people, and which
%vould meet their approbation, if a plan could be devised, in which there were
less evils than in the one contained in our present constitution. This being-

correct, we have only to proceed in our deliberations, and produce the plan
which we shall consider best adapted to the principles of our g-overnment anfl

the happiness of the people. With these considerations to guide him, he hoped
he should be indulged in making- a few remarks upon this subject.

The report of the select committee, together with the amendment offered by
the gentleman from Oneida, (Mr. Bacon,) had both been laid before the Con-
vention ; and likewise the proposition of the gentleman from Columbia, (Mr.
E. Williams) applicabe to the plan suggested by the gentleman from Oneida.
He would proceed to examine these two plans, and contrast them before the
committee, that they might be the better prepared to judge of their relative

merits or demerits. He had no hesitation to say, that he had once been pre-
disposed in favour of thirty-two districts ; but on aa investigation of the subject,

he was satisfied that it was impracticable to accomplish it consistently with the
principles of equal representation, and it was inconsistent with the true spirit

of our government, from which he felt himself bound not to depart.

He, therefore, felt it a duty to oppose the report of the committee, as not

being calculated to efl'ect the great object for which they were striving—to

bring home the elected to a knoAvledge of the elector. His tnind was fixed

upon eight districts. Let us, in the first place, examine the report of the com-
mittee, that we may know the grounds upon which it ought to be rejected, if

rejected at all; and'liere it would be no more than justice to remark, that to

tlie committee who made this report no imputation of carelessness or inattention

could be alleged : their works proved to the contrary. A preliminary objec-
tion to this report was, that there would not be, upon the plan recommended,
an equal representation in each and every district. Contrast the following

districts :

—

2 district, New-York, ) ^. .^^
Richmond, \

10>57. minus.

4 : Putnam, ^
Dutchess, > 8,955 plus.

Columbia,
= 19,533 inequal.

2 10,578—
3 ; Greene,

^
Delaware, > 9,967-f-

: Otsego, 3 —
=20,545 inequal

4 8,955-f-
6 : Albany,

^
: Schenectady, > 11,179—
: Schoharie, j —

=20,137 inequal,

3 9,967-f-
6 11,179—

^=21.148 ineqnaL
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J. 1 , Le : 11,179-

15 : Ontario

: Steuben,
: Allegany,

= 20,704 inequal.

Mr. T. said lie would next call the attention of the committee to the detail

siibmitted by tlie gentleman iVom Columbia, to the amendment olTered by the

gentleman from Oneida. This plan is to divide the state into thirty-two dis-

tricts, and we have been told that tliis could be effected without much difficulty

or injustice. ^Vhat is the result ? A constant division of towns and counties,

whicli to him appeared inadmissible. It had been urged as a reason for the

proprietv of dividing counties, that it was frequently done in making congres-

sional districts. There could be no soundness in this argument, for the repre-

sentatives in congress stand the same with respect to their individual states, as

tlie members of our assembly do v/ith respect to their particular counties.

Tiiey all act from one interest, coming from the same portion of the Union, and
all having the same general object in view, the good of their state. The ques-

tions that arise, then, are of a national character, in which they all feel a com-
mon interest. The case is different in our legislature, where the members
have all local interests, and local wishes to be gratified. If a county or town
is to be divided, it affects the immediate objects of individuals, who have rival

interests growing out of village jealousies, market privileges, county cites,

&. If some towns of one county were annexed to another county, to com-
pose a senator district, it would thus often happen, that the representative of

the single district thus composed, would oppose the very wishes of those towns
annexed to a CDunly with which they had no alliance. This was sufficient to

sliow the impi-opriety of dividing counties, and setting off towns. It was not
necessary to go into a detail on this subject, as a bare mention of the facts would
be sufficient to convince any man who would reflect on them.
He would next call the attention of the committee to the plan proposed by

the gentleman from Columbia, by contrasting the different districts, to show
the inequality of representation, which must be produced by this method of
rriaking single districts.

7 district, Columbia, 'I 4,798 minus.
8 : Greene, [> 6,859 plus.

4 :

11 :
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fcated, and the inadmissibility of the plan satisfactorily demonstrated. It is

totally contrary to tlie genius of our g-overnment, and incompatible with the

principles upon which it was founded, and with the prospcritj' and happiness of

the people who compose it. We confound the nature of the senate and assem-

bly, and lay a foundation for continual discord between the two branches, and
where this evil will end it is difScull to predict. The true spirit ofour govern-

ment requires, that the popular branch of our legislature present the inteiests

and feelings of their constituents in detail, and that the senate stand as the um-
pire, to pronounce upon the interest of a large district ; but if they arc elected

in small districts, their views will be more limited, and they will lose that in-

dependence and elevated rank whicli they ought to maintain in the legislature,

and descend to the little local views, which will always agitate the more popular

branch. This, then, is a subject of vital importance, and one upon which
mnst, in a great measure, depend, the future prosperity of our government. Let
us, then, endeavour to preserve the regular gradation of the different depart-

ments of our government. Let the local and individual views of the people be
concentrated in the assembly, narrowed in the senate, and terminated in the

executive. We shall then have a fair representation of all the varying intcf-

tsts of the state, fi'om local to general and state interests.

From this view of the subject, he had thought it a duty to submit to the con-

sideration of this committee, a plan for dividing the state into eight districts, by
which it would be seen, that the object of equal representation, without the

tvil of dividing counties, might be effected more nearly than by any plan here-

tofore proposed. The greatest inequality would be a deliciency in the western
part of the state of about 9,000, which would soon be made up by the rapid

increase of population in that part of the state.

Free white inhabitants in the state, 1,332,744
Deduct aliens, 15,101

1,317,643

Divided by 32, the whole number of s.eq^lors, gives 41,176, for each senator,

and four senators require 164,705.

DISTRICT
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perately, introduced into tire body of the senate, as to give to it great stability

of character, while it is properly ailccted by public feeling-.

Mr. G. Williams had flattered himself, when the proposition of the gentle-

man from Oneida (Mr. Bacon) was presented, that if it could be demonstrated

ihat the state could be divided into single districts, without the cutting up of

counties, or great inequalities in population, that it would have received tiie

support of the honourable gentlemen (Messrs. Duer and Tallmadge) who now

opposed it. The principle seemed to have been acquiesced iu on all sides of the

house, and the practicability of its application appeared to be the only diffi-

culty to surmount. But it seems that subsequent reflection has convinced those

gentlemen, that their pre-conceived opinions were erroneous. But as he (Mr.

VV.) had not learned until this morning, the reasons which had operated to pro-

duce that change, it could not be expected that liis mind should be immediate-

ly artected by tliem ; and he should, therefore, be permitted to retain the senti-

ments which he had previously expressed.

The honourable gentleman from Orange (Mr. Duer) utterly disclaimed all

party considerations ; although he contended that the statement which I had

the honour of submitting to the committee, would produce the extraordinary

effect of giving to a minority, tlie power to control a majority of the state.

[Mr. D. explained, and Mr. W. proceeded.] But he (Mr. VV.) was prepared

to show that it would have a contrary effect. He had been too long in public

life, and mingled too much in public concerns, not tofear that what had beertt

might be again ; and he was not quite so foolish as to offer a party proposition

for the acceptance of a towering majority. IMr. W. then adverted to the vari-

ous districts he had proposed, and contrasted them with those reported by the

committee ; and what, he asked, might not be the possible result of the doubt-

ful majorities in Queens and Westchester, as taken in connexion with Suffolk

and Kings ? But who could doubt the political complexion of a district com-

posed of Suffolk and Queens, as he had proposed ? And where could be the

doubt of the entire ortiiodoxy of the second district, composed of Westchester^

as united either to Putnam or Rockland ? Mr. W. went further into detail^

to show that the division he proposed would operate rather unfavourably than

otherwise, to the party to Avliich he was attached.

If, then, the question was cleared of all considerations of party, it resulted

to inquire whether it was practicable in its operation, and wise and correct ia

principle.

On "the latter point, he would not enlarge. The minds of the committee

were undoubtedly fixed and determined on the subject. And he could not

but thiak it a little extraordinary, that gentlemen should hav^e this morning

avowed a change of sentiment in relation to the principle, and have pressedE

" the Federalist" into the service to support that principle, when the doctrines

of that book must have b-een long since fully known and understood. It was

written in that particular with the view of shewing the extent and bearing of

numbers and sovereignty. To shew the weight which the small state of Rhode

island should have in relation to the great state of New-York ; and that, in one

branch of the legislative department, state sovereignty should be represented,

without regard to numbers.

Mr. W. then went into a long and minute detail to sliiCW that the proposition

that had been submitted in favour of small districts, was less unequal in regard

to population than that which had been submitted by the select committee

—

that it would bring the elections nearer home and present fewer fractions. He
did not need the statement ofthe honourable gentleman from Queens (Mr. King)

to convince him that a perfect numerical equality, could not be made without

a severance of counties. He was fully aware that the exact number of 41,176

would not exactly suit every county, especially if a county should happen to

have an odd number, and in that case, in order to make it precisely even, it

would be necessary to split an individual. He did not expect to descend so far

—but his object was to shew, that the integrity of counties might be preserved,

without any great inequality or injustice in relation to the amount of popula-

tion.

Mr, W. then proceeded Xo examine apd compare the populatioa and situa-
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tion of the various counties in the state, and contended that the districts might

be so coustitnted as to present, in many cases, fewer, and in no case more,

proportionable inequalities, tiian the districts as reported by the select commit-

tee.

He replied to the argument of the honourable gentleman from Orange, (Mr.

Duer) that large districts were preferable to small ones, on the ground that as

) on enlarge the circle of election, you are presented with elevation of cha-

racter ; and enquired why, on that principle, we should not open the state at

large, constitute a great district, and elect our senators by general ticket? The

ar"-unient proved too much, and the idea that it was necessary to vary from the

mode of electing members of assembly, in order to diversify and bring into the

legislative department a greater variety of interest, was, in his opinion, equal-

ly fallacious, as applied to the case in question. It was to be regretted, how-

ever, that gentlemen did not perceive the force ofthis argument before, when the

question was under consideration relative to the freehold qualilication. That

principle, which in his opinion was the best test that could be resorted to, had

been buried. He had attended its obsequies as a mourner to its grave, and it

was too late to expect its restoration to life.

But if gentlemen were at length convinced of the expediency of introducing

« a dissimilarity in the genius" of the constituent branches of the legislature, it

was not too late to adopt an expedient that would effectually secure it, and pre-

serve tlie same balance of power. It would be recollected that senators of the

general government are elected by the respective legislatures, and the repre-

sentatives by the people in the congressional districts.—The counties bear the

same relation to the state as the several legislatures do to the general govern-

ment, and Die towns bear the same correspondent relation with the congres-

sional districts. By districting the state, therefore, by towns or otherwise, for

the choice of members of assembly, the same relative balance of power would

be retained, and the choice brought home more immediately to the doors of the

people.

And on this subject he could not but put his eye on the county of Richmond,

about one-tenth of the population of which consisted of skives—and even in-

cluding them, by the same ratio of population, the city of New-York would be

entitled to twenty-six members of the assembly. If the blacks were deducted,

that county would not, upon the principle of equal representation, be entilled

to quite one half a representative ;—and yet what would not that county lotse if

it were not represented ? On this subject of division, tlie committee were told

by the honourable gentleman from Orange, that the state was practically di-

vided into single districts now. If that be the case, why should the form of

connection be retained after the practice had ceased to exist ? In a district

composed of nine counties, according to that idea, you give to one county the

privilege of nominating a candidate, and compel the other eight to vote for

him. A political meetmg assembled at Durham, or at the Devil's Half Acre,

at the head of the Delaware, dictates the s-enatorial candidate for distant coun-

ties, and if they cannot agree—perhaps they raffle for it.

Mr. W. agreed with the gentleman ffom Orange, that it was unwise to ?:;o

too far in adopting innovations on the constitution that were not called for by

public sentiment, but on tliis subject he did not think the Convention M-ould

outrun the public anticipation. It was desirable to bring home to the know-

ledge of the constituent, the merits of the candidate. It was by adopting this

svsrem that the state of Connecticut, witli the most democratic form of govern-

ment in the union, had been the most stable in its administration. Tlie same

man, annually elected, had sometimes represented the town in which he lived

for fifty years in succession. And why, and how has this happened? The se-

cret is, that no man is there paid so much for his public services, as to excite

t!ie cupidity of his neighbour. He is not, therefore, an object of envy. He is not

regarded as a debtor, but a benefactor to the public. Hence it is, that the office

of secretary of state there, continued in tlie family of VVyllys for near an hun-

dred years, and until the family had almost become extinct. The reward for

piiblin services should be a mere indemnity for the expense. The state would

not tlien be expo^^ed to perpetual tluctuation. He.re, as soon as a man is warm in
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ais seat, another is anxious to oust him. Slanders and invccdvc are hurled at

Ills head. The momcut his head is raised above the water, it becomes a mark

for the shafts of env3^ These ikctuatioiis, arising' from tliese causes, have de-

graded the character of our councils, and it is well understood that tni3n have

belonged to our senate who required a committee of safety to guide them to Al-

bany, and a committee of vigilance after their arrival to keep them true to the

performance of their political duties.

Mr. I. SuTHF.RLANn was opposed to the districting of the state by the Con-

•vention. He thought it had better be referred to the legislature. It was evi-

-dent that there was no immedi?itc paramount necessity for the measure, and it

was very evident that the subject could not be approached without exciting a

great degree of perscnal feeling. It was also worthy of remark and consideration,

that whatever course or plan the Convention might adopt, would be sure tocre-

ate dissatisfaction. The Convention were not advised on this subject, nor did

they sufficiently understand the wislies of their constituents. The detail neces-

sary for a proper adjustment aad decision of tlie subject, must necessarily oc-

cupy much time, and it vvas well known, that the session had been already pro-

tracted far beyond the public expectation. He was disposed to do nothing

more than to fix a principle for the legislature to act upon. Tins can and

•ought to be dojie. The arguments against single senatorial districts were, in

his opinion, unanswerable. He thought the harmony of our system required

that the senate should not be elected by the same local territories that elected

tlic members of the assembly. The latter represented local interests ;
the for-

mer, 5-e«em/ interests. If thirty-two districts were formed, the division of coun-

ties was inevitable ; for ha was fully persuaded, that the people would never

submit to those inequalities which must necessarily exist without it. New-Eng-

land had been referred to; but he believed that their senatorial districts v/ere

uRiformly large. In Connec licut, to which the gentleman last up had referred,

the election of senators was by general ticket throughout the state. In Massa-

<-hus8tts they were ele^t^d by districts, but their apportionment was made up-

on the basis of property. It is said that if large districts were created, the can-

didate for senator would be unknown to iiis constiiucnts. But he would say, that

if the state v/ere divided into eight distriots, no one ought to come into that body

whose character was not known to a great majority of !iis constituents. That

body should consist of men wlio had served the public in other and subordinate

departments, and who had gainv'd to themselves a name by their ability, fideli-

t}-, and zeal, in the public service. As to private character, it could not be ge-

iierally known in any districts even of the small extent to which it was contem-

plated to reduce them. That subject was well known in respect to members of

assembly. The mass of the t>eople must necessarily rely, on that subject, upon

the information of those in whom they have confidence. It had been advanc-

ed in favour of the project of creating single districts, that it would have a

tendency to repress intrigue. How far intrigue had existed he did not know,

nor was "it, perhaps, material to eriquire. It was Utopian to expect to get entirely

rid of it. Our whole system of government was a system of influence. Influ-

ence pervades our private and loc&l concerns, and will inevitably insinuate it-

self into those of a public nature. There appeared to be much alarm ob the

•subject, although the council of appointment had been got rid of, -ar.d although

the official patronage was dispersed all over the state. In his opinion, tlie dis-

tractions of the state were attributable to the accumulation of power in one bo-

dy, and the Convention had strtjck at the root of the evil. Senators, before,

had an indirect object in view. They did not so mijch value their seats in the

senate, as their weight in the council of appointment. The alarm then might

%vell subside, and he thought it a proper matter to be decided on by the legisla-

ture. If any project should be adopted, that of the gentleman from Dutchess,

. he deemfcd to be preferable to the others, although iie wished to postpone it.

Gen. Rcot remarked, that he had not intended to take a part in this discus-

Fion. But he felt himself invited into the field by the honourable gentleman

from Columbia (Mr. E. Williams) to combat some of his forcible reasons in fa-

vour of single districts. He would premise, that in districting the state for the

cha=ce o{ senators, he should keep the object steadily in view to divide it into so

60
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many, (and no more,) as would enable tbe people of cacli disthcl to elect oir^

annually. He wished to have the voice of the people annually heard in the

senate from every district in the state. It was peculiarly proper, now that the

senate iiad become a branch of the appointing- power.

The project of dividing- the state into thirty-two districts, had been enforced

by a variety of considerations. The paramount object appears to be, that tlie

people may have more knowledge of the respective candidates from whom a se-

lection is to be made. It seemed to be thought that they should be not only

more knowing, but more inqusitive into the private character of the candidates,

and the political operations of Greene and Delaware had been adverted to.

He admitted that the DeviPs half acre had been the theatre on which the po-

litical drama had been played, but it happened tliat the political associates of

the honourable gentleman from Columbia, were the principal performers. The
other day, that gentleman had thought that it was competent for the Devil's

half acre, and Tinkertown, which adjoins it, and is about equally renowned, to

elect justices of the peace for the whole county. It had been intimated that

raffling- had been resorted to in order to adjust the merits and pretensions of tiie

respective candidates for congress. However this might have been elsewherci,

he could say that in the bosom of the republican family at Roxbury, the success-

ful g-ambler did not succeed. He was indeed supported at that time by the po-

litical coadjutors of the honourable g-entleman, and perhaps his success in ruf-

fling had introduced him to their favour.

It had been said that a committee of safety had been sometimes necessary to

escort members of the senate to the city of Albany, and committees of vig-ilance

to guard them after their arrival. His recollection, too, on that subject, was
not altogether feeble. He recollected full well that members of the legislature

rode quarantine—tliat they were guarded with vigilance. And he could re-

member the time, too, when this happened. It was at a time when the bank
of America was on its passage—it was at that gloomy period when corruption

and a moral pestilence was introduced, that had disgraced the annals of the

state.

The question was then taken on Mr. Bacon's amendment, and lost.

The question was also taken on Mr. Van Vechten's proposition, which was
rejected.

Gen. Tallmadge's proposition was next in order.

Mr, Buel was in favour of this proposition, if any were adopted ; but he
would prefer that the subject should be left to the legislature. There appeared
to be a wide difference of opinion among members, and it was better to consult

public sentiment, before any perm.anent plan was adopted.

Mr. Kikg, It is asked why the select committee proposed to divide the

state into seventeen districts ; though this has already been accounted for, it

shall be again explained. It became evident to the committee, that the legis-

lature, governor, and lieutenant-governor, must be chosen, preparatory to the

commencement under the am.ended constitution. The Convention having de^

cided that the political, should be the same as the calendar year ; its com-
mencement was presum.ed to be in 1C23, The elections, will, therefore, occur
in October or November, 1822; the ratio b}^ which senators and representa-
tives are to be apportioned among the districts and counties, has been establish-

ed by the (Convention, and is diiferent from that under which senators and re-

presentatives are now chosen ; the riglit of suifrage is also changed and ex-
tended. Hence the necessity of marking out new senate districts. The com-
mittee took the map of the state, together with the abstract of the late census
of (he United States, wTiich is added to tlieir report, and laid out seventeen
seaale districts—they were not able to make the districts entirely equal—frac-

tioi'S in the respective number of inhabitants contained in these districts were
unavoidable, unless the lines of counties were broken up—but the preserving
of the counties entire was deemed by the committee to be expedient.
The division proposed by the committee will be temporary, a censjis under

the authority of (he state will be taken in 1825, and evei-y ten years afterwardc ;

when it is made the duty of the legislature to re-apportion the districts accord-
ing to the established ratio. A state census, beginning in 1825,
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the distance of every ten ^ears, with a census of the United Slates taken in

1820, and to be repeated every ten years, will hereafter show the number of
the inhabitants of this state every five years.

I have no such skill in political arithmetic, as to be able to calculate all the
effects which this apportionment may be likely to produce. It sufficed, in the
opinion of the committee, that the former unequal districts should be abolished

;

and that it may be hoped, tliat the adoption of the smaller districts which are
proposed, will diminish the great and acknowledged disadvantages which hither-

to have been experienced.
Single districts might have been deemed preferable, and for the sake of a

personal acquaintance between the electors and elected, I was inclined to pre-
fer them ; but the enumeration of the inhabitants of the several towns was want-
ing, to enable the committee geographically to establish single districts ; and
unless single districts, composed of contiguous territory, can be formed, with-
out breaking up the integrity of the counties, it may well be doubted whether
it would be expedient to form them—but the Convention have just now refused
their sanction of single senate districts.

The select committee, as has before been stated, have no attachment to the
senate districts which they have reported, and are ready to agree to any other
and better plan. The question before the committee makes it necessary for

them to decide, whether they vi'ill confirm the report of the select committee,
or reler the subject to the legislature ; or will adopt the scheme now proposed
of dividing the state into eiglit small districts, of equal numbers of inhabitants,

each district to elect four senators, which, by being classed, will require one
to be hereafter elected annually.

The proposal of referring the subject to tlie legislature, has no other merit
than that of referring an important measure to others, and in this way relieving-

the Convention, which is equally or more able to decide it themselves ; the le-

gislature will meet with the same difficulties as we ourselves do ; they will have
no better information than we have, or if in a more recent account of numbers
it may be better, it will still be nearly as defective as the census before us ; be-
sides, the legislature will consist of two branches, and the bill will be subject to

the executive veto—these are embarrassments to which the Convention are not
liable ; the provision is in the nature of an organic law, which should be made
bj^ those who amend the constitution.

The plan of eight districts possesses some properties which no other scheme
contains. It doubles the number of the old districts ; the new ones will con-
tain an equal number of inhabitants, or nearly so ; the lines of counties will be
preserved unbroken, and each district will annually elect one senator ; these,

and other advantages, seem to give the preference to this plan.

A good deal has been said respecting public opinion, on certain great points

there has probably existed a public opinion which extended itself throughout
the state; thus the equalization of ihe rights of suffrage, the abolition of the
council of revision and of the council of appointment, in which the Convention
have been almost unanimous, evince the tone and unanimity of public opinion.

In other questions that have been debated, or are yet to be discussed in the
Convention, and concerning which the public cannot be supposed to have
formed an opinion, the best standards of public opinion are the votes of the

Convention—an assembly brought together from every part of the state, men
who know and are known by the inhabitants of their respective counties, and
who were recently elected for the purposes for which we are convened, are
well qualified to ascertain public opinion, and are capable, after mature reflec-

tion, to pronounce the same.
If the Convention dispassicnately, and without prejudice, debate, and ho-

nestly vote on the questions brought under their consideration, we may hope
that our proeeedings will be approved by our constituents ; and in any event,

by pursuing this course, we shall have the consolation to know, that on a great
occasion, we have acted from motives, the purity whereof ought to protect us
from censure.
Mr. Ross was at first in favour of thirty-two districts ; but on further exa-

winati<>n he believed it impracticable. The proposition of the gentleman frarq
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Dutchess struck Litii in a more favourable light than any thing he had seeifv,.

and he wished it might be adopted.

Mr. Shari'e had lirst supposed, that to divide the state into thirty-two sena-
torial di&t!-icls would be advisable ; but on reflection, he had satished himself
that the plan could not be efl'ected without dividing counties more than he con-
sidered it prudent, lie then turned his attention to the report of the select

committee, and found that possessing similar disadvantages. There were be-

fore the house other propositions—to divide the state into eight districts, and to

defer it for the consideration of the legislature. To these propositions he thought
there could be no great objections ; but of the two, he should prefer that sug-
gested by the gentleman from Dutchess. Having had the honour of a seatia
the legislature at a time when a similar opportionment and division took place^

he was satiiied that it must lead to party feelings and measures. To avoid this-

would be very desirable. lie had examined tlie plan proposed for eight dis-

tricts, as exhibited on the map, and found that without diwiding counties there

would be less fractions than in any plan yet proposed. There would be a larger;

fraction wanting in the western part of tlie state tlian any where else ; but
tliis would be nomore than justice,, as that part of the state was increasing so

fast in population tliat the deficiency would be soon made up. This mode wa*
preferable to the report of the committee, because each district would annually-

elect one senator, and of course no section of the state would be without a fresli.

representation annually. As much time had been squandered unnecessarily^
he hoped tlrat this question would be taken without debate, and receive the
tmanimous vote of the committee.
Mr. Fairlie made a few remarks in favour of the proposition^

Mr. Bukl offered the following proposition for consideration, after the
question now before the committee had been disposed of

:

1st. That it shaH be the duty of the first legislature, or as soon as a census of
the state can be obtained under the amended Cdustiuilion, to divide the state into

not more than nor less than dis'ricts, to be denominated senulorial dis-

iricts, and to make a just apportionment of the thiriy-two senators among tiie said
districts ; that the number of said districts shuU not thereafter be less than roc
more than and shall consist of as equal a number of inhabitants as n ay
be (excluding aliens, paupers, persons of colour not taxed, and convicts.) It a
tlisirict sludl Cfii.sisi of moi'c tiian one couiity, liie counties shall be coniiguoiis,

and no county sliall be divided in furniing a district.

2d. The 3d of .Mr. Van ISuren's amendments—tliat tlie first senate under the
amended constitution shall hi; chosen by tlie present four great districts—giving
to the three fi; st, seven senators eacli, and to the fourth, or western district eleven.

3d. The 4tli of do. recpviuing tlie senate to be divided by lot into four classes,

and that the seats of the members of the first chiss be vacated at the expiration of
the first year, and of the others, at the expiration of each year in succession, so
that one-fourt!) of the senators be chosen ;innual!y.

4th. The 5th of do. rC'qnlrliig a just apportionment of the senators to be made
among the respective dis'ricts vvlicnever the state shall have been divided into

senatorial districts by the ieglslalui'e, as provided for In the first amendment.

G£>% TALLMAnGE Said, whcH ths house first took the report of the committee
nnder consideration, he had early made his objections to that report, and pointed
out some of its imperfections, and tiie inequalities in representation which
would be produced by it; and he had then expressed his belief, that tlie statr.

could not be divided into thirty-two districts, for the choice of senators, with-
out the plan containing witliin itbeifsuch inconvenience in the division of towns
and counties, or such injustice and violation of the principle of equal I'cpresen-

tation, arising from the inequalities of the single districts, as to render it wholly
inadmissible. He had then given in part his reasons against the report of the

committee, and he had suggested a division of the state into eight equal districts

of contiguous territory, and entire counties, as the only practical division which
would produce equality of representation, and an annual election, and also

be in accordance with the great [.rinciple adopted in the formation of our state

afovcrnments : that the popular branch should be composed of the irarucdiate
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representatives of counties, and local interests and feelings : while the senators

sliould come froai Jistricis composed of different counties, and making- a diver-

sity HI tliC representation in that body. From respect to liie house, he had
forborne to repeat tliis day the reasons he had assigned on a former occasion

;

but he presumed tlie gentleman from Columbia (Mr. Williams) must have lor-

goiten his former remarlss, and that his plan of eight districts had been submitted

ill the outset of the business, or he would not have so uujustly imputed to him
any cliange of opinions on this subject since the former debate. 1'hc plan this

day submitted by him in detail, was the same suggested by him in the first in-

stance. He had not undergone any change of opinion; and he was confident

no other plan but this of cigiit districts, would secure equality of representa-

tion, provide for annual elections to the senate from each district, and preserve

the proportion and harmony in the formation of the government, being based

upon representation from counties in one branch, from districts in the other,

and terminating in tlie third branch in oneexecutive elected irom the vvhole state.

Air. T. said, the gentleman iVom Columbia had urged as an argument against

eiglit districts, that it produced the election of unfit and unworthy persons to

tiie senate, and he had detailed, in strong terms, tiie practices of district nomi-
nations, wliicii he had described, in conjunction witli higli salaries, as the source,

of ail ihe evus arising from our legislature. JMr. T. said, he greatly diifered

from the reasoning of the gentleman; whetlier candidates were nominated by
counties or districts, probably the same result would be produced. Tiie county
sent delegates to make the district nomination, and there the voice of those de-

legates would be regarded; and whether that voice was expressed in single

counties, or by districts, the same nomination would be produced. Mr. T. said,

the evils felt from our present system did notarise, as had been suggested, from,

district elections to the senate. Those evils were more deeply planted, and
are so from other and far did'erent causes. It was from the operation of the ap-
pointing power, as had been heretofore practised, and from the high salaries and
perquisites attached to offices. He took this occasion to unite with the gentle-
man from Columbia, (Mr. W.) in deprecating the high salaries and perquisites
which had been allowed, and he thought, much to the discredit of former legis-

latures. He had, a few days past, given his earnest on this subject, by voting
for two dollars per day as the future wages for members of the legislature, and if

such measure could be brought about, it would, as its consequence, secure a
general reduction in the expenses of the state. But the evil of the times would
not be efiectually remedied, unless this Convention should pursue the good
work on this point, which had been in part executed : he meant the purification

of the legislative branches. We have already provided, said Mr. T., a clause
prohibiting any member of the legislature from receiving an office, and had
also, as he thought, improvidently rejected another clause, which provided that
no member of the legislature should hold an office and continue a member.
Without such a provision it can never be hoped, that a proper and rigid scrutiny
will be observed by the legislature over the conduct of persons in ofiice. There
must be a complete separation of the difiereut departments, or the public will

not have justice. He fondly hoped such a provision might be 3'et adopted,
when the proceedings came to be taken up for final revision, in Convention.
But, said Mr. T., even tliis will not be sufficient, unless you take the appoint-
ing power from the senate. Heretofore appointments were made by a council
chosen by the assembly from the senate, and it had confessedly corrupted the
whole body politic, and disgraced the moral character of the state. Disperse,
^aid Mr. T., the appointing power as much as possible to the several cou olios,

and remove the residue from the senate to some proper authority created for

such purposes ; and then take away the inducements for competition for office,

by graduating salaries and perquisites to a fair subsistence of the incumbent;
which he contended was the surest standard : and then, and not till then, can
you expect a removal of those causes of contention, and of the public disquiet,
which were now so much the subject of complaint. When this was accom-
plished, and he fondly anticipated its consummation, v.c could hope a quiet
state, a moral character for our people, and private representation to indi-

viduals. The inducements to calumny and detraction would be remoYccj, I»;
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was a, combination of causes, arising' from the defects in our form of govern^

ment ; and especiall}' as connected with the old council, taken from the senate^

and not from the district election ofsenators, as had been imputed by the gentle-

man from Columbia, which had so much disorganized and disgraced this state.

He believed the election of senators by districts would produce as fit men, and
that the plan better accorded with the theory of our government.

Mr. E. Williams replied, when the question was taken on the first section

of the resolution of Mr. Tallmadge, and carried.

Mr. Dodgk moved that the committee now rise and report ; and that Mr.
Tallmadg-e's proposition be referred to the select committee on the legislative

department.

The Chairman stated, that such reference might be made in Convention, but

not in committee of the whole.

Mr. Klng hoped that that part of the report which relates to the assembly,

would be disposed of before the committee rose, which course was agreed to.

Mr. Young moved that the number of the members of tlie assembly be fixed

atone hundred and twenty-eight.

Mr. E. Williams said this was a subject of too great importance to be dis-

posed of in haste, and moved to rise and report.

It was finally agreed to postpone the further consideration of this subject,

and the committee rose and reported without asking leave to sit again.

In Convention, ordered, that the report, as amended, be printed ; and that

Mr. Tallmadge's proposition be referred to a committee of thirteen for revi-

sion.

On motion of Mr. I. Sutherland, ordered that the report on the appointing

power be made the order of the day for to-morrow.

—

Adjourned.

FRIDAY, OCTOBER 19, 1821.

Prayer by the Rev. Dr. Gumming. The President then, at the usual hour

took his seat, and the minutes of yesterday were read and approved.

The Presdent thereupon announced the nomination of the following gentle-

men as a committee of thirteen, to whom yesterday the subject of the senate

districts was directed to be referred.

MR. KKnG, of Queens,

MR. SHARPE, of New-York,
MR. TALLMADGE, of Dutchess,

MR. HALLOCK, of Orange,

MR. ROOT, of Delaware,

MR. TOWNSEND, of Washington.

MR. ROCKWELL, of Saratoga,

MR. DODGE, of Montgomery,
MR. BREESE, of Oneida,

MR. FENTON, of St. Lawrence,
MR. BRINKERHOFF, of Cayuga.
MR. CARPENTER, of Tioga,

MR. PORTER, of Erie.

THE APPOINTING POWER.

On motion of Mr. Sharps, the Convention went into committee of tha

whole on the Appointing Power—Mr. Wheaton in the chair, Mr. Tiawrence;

being absent.

The question recurred upon the 6th section of the report, relating to (he ap-

pointments unprovided for, in the city of New-York.
Mr. R\prr ife proposed, a"^ -i «irb?titute therefor, the following-
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'•

' That the clerks of the courts of oyer and terminer and general sessions of ti»e

'jieace, and of the sittings inlhe city of New-York, and all justices or judicial offi-

cers of courts inferior lo the court of common pleas or general sessions of the

j)eace in said city, and ilie clerks of sucli courts respecilvely, and the officers of
the health department for said city, and tiie officers of the harbour and port of
said city, and the commissioner or officers of excise therein, which are or may be
created or established ai and for said city, shall be appointed by the common coun-
cil thereof, and hold their offices during the pleasure of the said common coun-
cil, except that the said justices shall hold tlieir offices for four years, unless re-

moved in the manner provided for tlie removal of the justices of the peace in the
other counties of tliis state, and that all other officers in said city, whose election

or appoinunent is not otherwise provided for by this constitution, shall be chosen
or appointed in such manner as the legislature may from time to time direct.'"

Mr. R. stated his obj-ectto be, to preserve to that city the same mode ofelec-
tion as was given to the country, in relation to such officers as were common to

both, and to provide a proper mode of election for the residue, Avhich were pe-
culiar to the city. He stated in detail the reasons which had induced him to

think the foregoing as correct and proper a mode, as would be practicable and
convenient. Hea.lso adverted to the communication made by the secretary of
state, in relation to the number of officers in the city of New-York, and stated
that there had been a great misconception as to that subject. In examining
the matter minutely, it woidd be found that instead of seven hundred offices,

there were not more than forty that were, or ought to be, peculiar to that city.

The first judge and recorder were the only officers whose duties Avere ex-
clusively judicitil ; whereas, each ofthe other counties had five. There was but one
coroner; whereas, other counties have ten or twelve. With respect to
masters in chancery, commissioners to acknowledge deeds, and notaries public,
there had been an abuse and imposition upon that city,by creating a number al-

together greater than the pubhc good required. It was one of the inverted bless-

ings which the council of appointment had dispensed, and he hoped most sin-

cerely that the number would be reduced. With respect to the public nota-
ries, three hundred forty-three were stated to exist in the city, but on exami-
nation, he had ascertained that this number included all that had been ap-
pointed since the year 178 4. The present number of these officers, there-
fore, was greatly misunderstood, although he agreed they were too numerous.
He also examined at length the other various parts of that communication, and
concluded by insisting that no danger could arise from adopting the amend-
ment.
Mr. Tompkixs ^id not wish to interfere with such officers as were peculiar

to the city ofNew-York ; but with respect to the resident physician, the health
officer, and commissioner of the health office if they were local officers, they
belonged rather to the county of Richmond, than to the city of New-York

;

but in fact they were officers of the state at large. The revenues and disburse-
ments of the establishment, were general to the state, although placed within
the local limits of the county which he had the honour to represent. He there-
fore moved to strike out the words " and the officers of the health department
•for said city."

Mr. Jav. Before the committee decide upon the questions now before
them, I beg leave to call their attention to the patronage now exercised by the
mayor and common council of the city of New-York. It is proposed that the
mayor, who has lieretofore been appointed by the state, shall hereafter be ap-
pointed by the common council, and of course be dependent upon it. Should
this proposition be adopted, you will increase the patronage of that bodv, not
only by enabling them to bestow the office of mayor, but also by placing vir-
tually at their disposal, all the patronage now vested in him. "This, though
consisting of small appointments, is of a nature to give immense influence to
him who possesses it. The mayor grants, or refuses, at his own pleasure, all ta-
vern licences, and these exceed two thousand. He grants and revokes at his
own pleasure licences to about fifteen hundred carmen, and I believe, though
I am not certain, to several hundred other carmen, who carry earth, and are
called dirt cavmen. He in like manner licences all the hackney coaches and
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all the public porters. He appoints the hig-h constable, first marshal, and all

the marshals of the city, amounting- to about sixty, and he g-rants licences to

all the paAvn-brokers. These lust, however, are, I believe, entitled to licences

on paying for them.

I do not mean to assert tliat the powers of the mayor are g-reater than they

ought to be, or that thi^y are improperly exercised. But it will be per-

ceived that near four thousand persons depend at least for a part of their subsis-

tence on his will and ])leasure. Independently of this patronage, the common
council appoint a counsellor, whose ollice, in point of emolument, is more val-

uable than thatof t!ie Chancellor of the state ; an attorney, whose office is more
lucrative than that of the chief justice of the supreme court ; a comptroller, a
treasurer, a public administrator, a superintendent of the alms-house, a keeper
of the city prison, a keeper of the penitentiary, a street commissioner, a city in-

spector, a chief eng'ineer, and a superintendent of repairs, all lucrative offices.

They appoint assessors and collectors of assessments, ail the cit}' surveyors, six

clerks of justices of the peace, who receive salaries of seven hundred and fifty

dollars a year, an inspector of weights and measures, all the sealers of weights

and measures, a physician to the city prison, a physician and surgeon to the

alms-house, captains of the watch, clerks of the markets, a clerk of the com-
mon council, who is also clerk to the board of health, and to the board of super-

visors, measurers of grain, lime, and coal, inspectors of wood, weigh masters,

pound keepers, health wardens and fire wardens, and a number of subaltern offi-

ces. All the stalls, except about a dozen or tifteen, in all the markets, belong ex-

clusively to the corporation, and some of them are of great value. I have known
one of those which are private pi'o; erty, sold for fifteen hundred dollars, and have

been told by the owner of another, that he ha 1 been offered for it three thousand

dollars. Tlicse stalls were distributed am jng the butchers by the common council,

and until lately without requiring a rent. Now, sir, I would ask whether, in pro-

portion to the inhabitants of the city, this mass of patronage is not already nearly

as great as that possessed by the council of appointment ? But the common coun-

cil has still other means of influence. The contracts for lamps and oil, for sup-

plying the poor, for paving the streets, removing earth, for building and re-

pairing wharves, and for many other purposes, amount annually to nn enor-

mous sum. In making this statement, I have been obliged to depend wholly

upon my memory, having no documents to refer to ; but sliould I have commit-

ted errors, some of the members from New-York who hear me, and who
are better acquainted with the corporation than I am, will, I liope, correct me.

And now I would ask, whether it is prudent to commit to this body the distribu-

tion of the important and valuable oifices mentioned in the resolution upon your

table ? If the accumulation of patronage in the council of appointment lias been

proved by experience to be so pernicious as to induce us to abolish it by an

unanimous vote, is it likely that a similar accumulationin the common councH
will have a beneficial effect? Is it not possible that it may have an unfavoura-

ble iullaence on their legislation, and may they not, by means of it, establish

their power so firmly that even unjust and oppressive measures may be pursued

with impunity ? I have no disposition to speak of the common council with dis-

respect, but it cannot be disrespectful to say of them, that they are ncithei*

more pure, nor more enlightened, than the senate of the state. Why, then,

sliould it be supposed that they are better qualified to select officers fitted to

serve the public ? With respect to the precise question now before the com-

mittee, I concur with the honourable gcntlcn^an from Richmond, (Mr. Tomp-
kins) that the health officer should be appointed by the governor and senate. If

either of the three healtli commissioners shun Id be chosen by the common coun-

cil, it is the resident physician. But as to the commissioner of (he health office,

his fimctions seem to be misunderstood. It is not his duty, as has been suppos-

ed, to superintend the removal of nuisances ; that is the duty of a municipal offi-

cer colle<l the city inspector. He receives and disburses the monies raised and

appropriated by the state for the support of the marine hospital, and the other

objects connected with the quarantine establishment, and ought, therefore, in

my opinion, to be commissioned bv the state. I do not mean at present to rc-

ptfat the considerations which I urged on a former occasion, not to detain tliC
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committee by additional remarks ; but I hope they will weig-h the consequen-
res maturely, before they transfer to the common council the power of appoint-

ing to the important offices mentioned in the resolution submitted by the g'en-

tleman from New-York.
Mr. Fairlie opposed the amendment.
The health department was important ; and the quarantine ground at Statcn-

Island V? as of far greater consequence, than the celebrated spot yesterday allu-

ded to in debate.

Mr. Radgliff remarked, that if there was any thing of peculiar interest

in the appointment of the officers of that city, it was in relation to the health de-

partment. If there was any thing in which the pec^ple of this cit)' could be
trusted, and to which their sensibilities were alive, jit was tlie designation of

those officers who were appointed to guard them from the introduction of disease.

That department was established to protect—not the county of Richmond, but
the city of New-York. It was the city that was to be peculiarly alFected by the

conduct of that department. They were associated with the public regulations ol

the city. It was therefore important that there should be a harmony between the
different officers who constitute tliat department, arising from the circumstance
of deriving their authority from one and the same source. Tlie^ officers were
not important or desirable, except as it related to the welfare of the city. Every
person, excepting the present incumbent, who had heretofore filled the office

of health-officer, had died; and although it was an office of some emolument,
yet its patronage was only desirable, as it was important to the heal interests

of the metropolis.

Mr. R. replied to the remarks of the gentleman from Westchester, (Mr.
•Jay,) and considered the picture he had presented as overdone, although he
admitted that the patronage of the mayor was great, as derived from his char-
ter privileges ;—but he inquired, where could that power be more safely or
properly reposed ? A great state, with a great city, must necessarily confide
important powers, and unless some belter system could be devised, he could
not see the inexpediency of referring to the common council the appointing-

power, to the extent which his amendment had proposed.

Mr. To.mpkins did not object to the amendment of the gentleman last up, so

far as related particularly to the city. But foreigners were interested in the
subject. The United States and state establishments were also concerned in

it. lie had seen seventy-four vessels riding there at anchor, in quarantine,
at one time. All these, and the count}' of Richmond, were especially and
deeply interested in this appointment. He did not claim the appointment fof

the county of Riclimond, but as foreigners, and the government, and the peo-
ple of the United States, and of this state, were interested in it, he thought it

should be confided, not to a local, but to a general appointing power.
Col. Young had no doubt that the city of New-Y*ork felt a great solicitude

for the proper appuintmentof the health officer. So alsodid the country. It was.
therefore, incumbent on the gentlemen from the city to show that the state ap-
pointing power had abused their trust in previous appointments, before they
claimed it. He believed tliis was not chargeable upon that power.

It had not occurred to him, that there was such an extent of official patronage
in that city as had been developed this morning. Unless,- therefore, such
abuse had been shewn, he tliought there was no reason for the local authorities

of that city to claim it for themselves. And there was, in his opinion, great
weight in the consideration that the expenditure and revenue of that establish-

ment were sustained by the state on the one hand, and derived from vessels that
come from foreign ports, on the other.

Mr. Edwards observed that the object, and the sole object, of establishing

the health department at Staten Island, was to prevent the introduction of yel-
low fever and pestilence into the city of New-York. The question now is,

shall this officer be designated and appointed by those whose health, interest,

and lives, are at stake, or sliall he be appointed at the distance of 160 mil&s
from them, and by persons wlio cannot be atfeCted by the manner in which the
duties of that office are discliarged ? It is a serious question, and deserves de-

liberate consideration. How far we had suffered herotofore from bad appoint-

$1
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mentshe could not tell ; but from the nature of the cas^e, it is reasonabie (gf

suppose that the fathers of that city would appoint more suitable men, than

persons residing at so great a distance. Tiiis officer is placed in his sen-

try-box on Staten Island—not to guard the county of Richmond, but the city

of New-York. It is said tliat this establishment was purchased by the state,

and that this officer has the sole management and control of it. He (Mr. E.)

had no desire to control the property of the state. He was willing that that

should be left to the legislature.

Mr. E. animadverted upon the remarks of the gentleman from Westches-

ter, (Mr. Jay,) and contended that the patronage of the corporation of New-
York was altogether less than would be inferred from his statement, and ex-

pressed his belief that the whole amount of salaries paid by the corporation did

.not exceed ^25,000 per annum. He thought there was no danger in confid-

ing the appointing powers to the common council. They were annually elected,

and as the people could not assemble en masse, this was bringing home to them
the appointment, as far as was practicable.

Chancellor Kent was infavour of the amendment proposed by the gentle-

man from Fvichmond. Not only the city of New-York, but the commerce of

the United States, was interested in the health office department. There was
no danger of favouritism in referring the appointment to the general appointing

power, as tlie governor was required to nominate by message. It was a con-

cern of general interest. Long Island, the shores of the Hudson, the United

States in general, and foreigners, would all be affected by it. Besides, he was

not disposed to accumulate too much power in any body, however respectable

and important that body might be ; and he thought the common council would
have power enough without this addition.

Mil. .Sharpe thought tlie health officer was a very important officer, and the

resident physician and commissioner of the health office, were local officers.

The latter ought surely to be selected and appointed by the city. Their du-

ties were pressing and great. They were empowered to fence up the streets,

and utterly shut un and discontinue the eomn>erce of the infected parts of the

city. He thought the former was a state officer,, and should be appointed by
the state authority. In his opinion they should derive tlieir appointments from

different sources. They would thus be a check upon each other, in the expen«

diture of the monies that passed through the hands of tliat department. A hos-

pital and church had been erected from its surplus funds, and experience had

shewn, that those health officers who went to Staten Island, whatever might

be their circumstances when they went there, when they caine away, if their

lives were spared, came away men of large property.

It had been said that the patronage of the mayor was enormous. This was
not correct to the extent that it seemed to be supposed. With respect to car-

men and porters—where was the importance of the patronage ? Somebody
must "iign the licences—and for what purpose ? For his benefit, or to his emolu-

ment ? Not at a''. It is mer?l" for the security of the public, in order tliat if

a person of tliat description should run away with a man's trunk, by knowing
the number of his cart, or barrow, the fraud might be detected. Mr. S. aiss

examined other offices of similar l.ical description, to shew that the patronage

respecting them was not important, and that it could not be dangerous to confide

it to those who were annually elected by ten diflcrent wards in the city. Mr. S.

was willing that all state officers should be appointed by tlie general appointing

power of tlie state ; but with respect to the residue of others who were not pro-

vided for, they should be designated and appointed either directly by the peo-

ple, or by those who derive their authority immediately from the people ; and

he applied this principle to the various offices which had not been hitherto pro-

vided for. Mr. S. tliereupon moved that the committee rise and report, with

the view of referring the subject to a select committee.

Mr. Munro said, that a motion had been made to reconsider the vote, rela-

tive to the appointment of mayor of New-York; and although the motion for

reconsideration prevailed, the subject had not been acted on. He made some

remarks in favour of taking up that subject now.

After some desultory discussion, the couimittce I'ose and reported.
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In Convention, Mr. Sharpe moved that the committee of the whole he dis-

charged from the further consideration of the subject, and that the same, tu-

g-ether with whatever relates to the subject of appointment, not hitherto acted

upon, be referred to a select committee.

After a desultory discussion of tiie subject, Mr. Sharpe withdrew his mo-

tion, to the end that gentlemen might take such course in relation to it as they

might think proper.

Col. Young then moved that the whole subject of the appointing power be

referred to a select committee.

Mr. Bacon was unwilling to travel over those parts of the report of the se-

lect committee on that subject, which had been already passed over and settled.

Mr. p. R. Livogston reduced to writing the object of Mr. Young, and

presented the same in the terms of the following resolution :

' That the committee of the whole be discharged from the further considera-

tion of the report of the commiltee on the subject of tlie appointing power, and

thai the same be referred to a select commitiee of , to take the said report

into consideration, and to make such amendments and to report the same as they

may think proper."

CoL. Young assented to the resolution.

Mr. Van Vechten was opposed to referring this subject to a select commit-

tee. Such a committee would not be at liberty to give and take, as had been

suggested, from the principles adopted by the Convention. It appeared; to him

we were treading back the ground we had once traversed, and were preparing

to protract our business, of which the people were already weary.

Mr. Van Buren was also opposed to this general reference. He thought it

would create alarm and apprehension among the people, that the Conventioa

were about to undo all they had done, and to extend the session to a great and

unreasonable length.

CoL. Young contended that tlie reference ought to be general, and not in

detached parts, as one might have an important bearing upon the other.

Mr. Edwards said, that if any one subject had been thoroughly winnowed,

it was this which respected the appointing power. The people were already

wearied with our protracted session, and it was desirable to finish and complete

our business as we advanced.

Mr. p. R. Livingston advocated his resolution, and contended that great

good had been produced by former and similar references.

Mr. N. Williams rose to urge the propriety, at tliis stage of the discussion,

on the appointing power, of referring the whole subject to a select committee.

It was important not to lose time, but more important to the Convention, and

the people, that every thing should be done with due deliberation.

The objection urged so strongly, that if the subject was now referred to a

committee, the whole must be again discussed in the Convention, appeared to

him not to have weight. The Committee would doubtless pay all proper re-

gard to the principles settled in committee of the whole, and the report must be

submitted sooner or later, to a special committee for revision and adjustment.

But why, he asked, do we find such extreme anxiety expressed by certain

gentlemen in the covention, to have the appointing power of the city of New-

York, acted on by itself? Have we not more than once been told by some of

the honourable gentlemen from that city, that they were willing, nay, solicit-

ous, to be placed on the same footing with the country in relation to appoint-

ments ? And yet, now, wdien there is a prospect of attaining that desired ob-

ject, by a reference of the whole to a select committee, who will be able to ad-

just and report a uniform plan, an alarm is excited, and objections are raised.

Although he could not well comprehend all this discrepancy of action, he

would be allowed to conjecture, and he would do it with all proper delicacy,

that while there wa^s some want of concert as to the regulation of city patron-

age and power, son\e of the honourable gentlemen from the city, came here

perfectly well agreed as to their plans for governing the country ;
for they act

on tliis point with fatal firmness, and almost entire unanimity. Indeed, he said.
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the confusion on this subject had chiefly arisen from the various p\am in rela-

tion to New-York, which had been laid upon our tables. One project had
scarcely been printed and read, before another had come upon us by surprise ;

and ere that was fully understood, the subject must be refei'red to a select

committee. He would not object to this, and only asked that the wliole report

inig'ht g'o together.

He would say very little about the appointing power in New-York. He did

not pretend to know much about it, and did not wish to embarrass the subject.

As much power and patronage as it should be thought proper to be given to

the common council of that city, he did not doubt would be executed discreetly,

wisely, and justly. But the question was, how much should be given ? Shall

we give up to the city authority the whole regulation of that grand emporium,
and thus create a power that might become, in process of time, greater than

that of the state ? He should question the wisdom of this. One honour-

able gentleman from that city had said, to be sure, that there was no danger in

placing patronage in their hands, for it would be exercised by the fathers of

the city. We had heard, said Mr. W. of the fathers of ancient Rome, tlio

Patris Conscripti ; and they were not backward to grasp at power wh<n op-

portunity presented. They first governed the imperial city ; then all Italy ;

and then extended the arm of power over the mightiest and most extensive

government in the world. Should the powers of the city and state be separat-

ed, and become independent, the one of the other, great evils might arise ; and
these fathers of the city might, perchance, aim to be fathers of the state, and
possibly endanger even the Grand Canal! [Here the gentleman was called to

order ; this subject was not before the Convention.] Mr. W. continued, and
said he did not intend to be out of order, and intended to shew that the appoint-

ing power of the State, as well as of the city, in order to have a peifect whole,

ought to be referred to the same select committee. And with this view, pro-

ceeded to urge further reasons why this course ought to be adopted.

A further debate ensued, in which Messrs. lloss and Briggs supported, and
Messrs. Edwards,-Van Buren, and Kent, opposed an unre^^tricted rcterence,

when the question was taken by ayes and noes, and decided in the negative,

as follows

:

. NOES— Messrs. Bacon, Brooks, Buel, Carpenter, Carver, Child, D. Clark,

B. Clarke, Clyde, Collins, Day, Dodge, Dubois, Duer, Dyckman, Eastwood,

Edwards, Fairlie, Ferris, Fish, Frost, Ilallock, Hees, Hogeboom, Howe, Hum-
phrey, Hunt, Hunter, Hunting, Huntington, Hurd, Jay, Jours, Kent, King.

Lansing, Lelferts, M'Call, Millikin, Moore, Munro, Park, Paulding, Pike,

Pitcher, Porter, Price, Pumpelly, Kadcliff, Keeve, Rhinelander, Richards,

Rogers, Rose, Rosebrugh, Sage, Sanders, N. Santbrd, R. Sandfbrd, Seaman,
Seely, Sharpc, Sheldon, R. Smith, I. Sutherland, Swift, Sylvester, Tallmadge,

Towuscnd, Tripp, Tuttle, Van Buren, Van Fleet, Van Home, J. R. Van
Rensselaer, S. Van Rensselaer, Van Vechten, Veibryck, Ward, A. AVebsAer,

E. Webster, Wendover, Wheaton, E. Williams, Woods—86.

AYES—Messrs. Barlow, Beckwith, Briggs, BrinkerhofF, Burroughs, Case,

Cramer, Fenton, Knowles, A. Livingston, P. R. Livingston, Nelson, Rock-
well, Root, Ross, Russell, Schenck, Starkweather, Steele, Taylor, \N'heelcr,

N. Williams, Woostcr, Yates, Young—25.

Mk. Radcliff then moved that that part of the report of the committee ou

tlie appointing power which had not hitherto been acted upon, be referred to a

select committee. Carried.

CoL. Young moved that the same be referred to the delegates from the cit/

and county of New-York. Lost.

It was then ordered that said committee consist of the number of thirteen.

IVIn. Mu-NKo offered a resolution, which after amendments by the mover, and

liy the Convention, was referred to the foregoing committee, as follows

:

" liesolveil. That the mayor of the city of New-York ought to be appointed by

the governor, with the consent of the senate.''

yiR, Ross proposed to re,fer the following resolution to the same committee T^
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" That in each of the towns of this state, there shall be elected at the annual

town meetinsjs thereof, one coroner, who shall be, ex-ofRcio, a commissioner for

takin.4 acknowledgments, and who shall, before entering on the duties of his office,

take and subscribe the oath of office before the clerk of the county.'' Lost.

On motion of Mr. Duel, so much of the report of the committee on the legis-

lative department, as had not been referred to the new select committee, was
refori-ed to a committee of the whole, and the Convention thereupon resolved

itself into a committee of the whole, on so much thereof as relates to the bill of

rights, which had been referred to this committee.—Mr. Van Burcn in the

cliair.

The resolution of Gen. Tallbiadge, in relation to slavery and involuntary

servitude, was called up.

Mb. Sheldon thought it ought not to pass. It went to authorize a master,

after his slave had become old, decrepit, and useless, to throsv him as a bur-

then on the community.
Col. Young said it was too broad. It would release the apprentice from

iiis indentures, and, in a great measure, tend to weaken parental authority.

Gen. Tallmadge would make a fetv remarks explanatory of the resolution

irhich he had the honour to submit. He allude^l to the law of 1799, which

enacted, that all children born of slaves after that time should be free,—males

at the age of twenty-eight years, and females at the age of twenty-five. Uut
the law of 1817, made no provision that would prevent the existence of slavery

in this state until 1846, as it was to operate only prospectively. These acts,

however, indicated the sentiment of the public, and were in the nature of a

jilciige, which ought to be redeemed by inserting this provision in the constitu-

tion. It was a mistake, he said, that slavery would, by the existing laws, cease

iu this state, in the year 1827 ; but he hoped tiie Convention would decide, that

;l sliould not continue after that time. In such case, the legislature would

have an opportunity, before that period, to make proper provision for their sup-

port during their second infancy.

Mr. Sharpe was opposed to the resolution.

Gen. Root had two solid objections to it, and one of minor importance. It

provided that ''•from and after the 4th day of July, 18^27," the slaves should be

fiee. He did not know why their annual festival should be put off one day la-

ter than that of the whites. Ours is held on the 4th, but theirs is postponed to

the 5th.

But he had objections of more importance. The first was, that it was unne-

cessary, as the legislature had already done what this provision contemplated

tlicir doing, and there was an act of that kind, tliat there was no probability

!hey would ever recal. In the second place, he did not wish to deface and
blacken the constitution by any provision in which slavery should be recog-

nized.

Mr. Radcliff regarded it as a proper subject for legislation. He was not an
advocate for slavery, but he thought the legislature had advanced with equal

pace in the progress of public opinion, on the subject of emancipation.

Mr. Bkiggs thought that posterity would find out that we had slaves here,

whether we blackened the features of the constitution with them or not.

Mr. Duel was in favour of the resolution. The gentleman from Delaware is

disposed to omit this provision in the constitution, and is opposed to blackening
lliat instrument by introducing it. But our public records recognize the fact

of the existence of slavery, and it had already been inserted in the constitution

in the distinction between white and black votes in the exercise of the right of

suifrage. It was an important provision, and the subject ought not to be left

to legislative discretion. Justice required it, and public expectation would
warrant its insertion.

Mr. E. Williams opposed it. It was a clause in favour ofcommon beggars.

Nothing was more interesting to the people than the system of the poor laws.

Work-houses had been established with salutary effect, and he believed that

"these slaves turned loose would become strolling paupers, -and would be wil-

•xw^ to remain so if they could avoid labour.
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IMr. Briggs said, that if in the work-houses they were compelled to labour,

it was with their ownconseni-
Mr. Sutherland proposed to offer a substitute if this should be rejected,

the purport of which was, to confirm and make unalterable the existing laws ou

the subject of slavery.

Mr. Sharpe observed, that this resolution would turn slaves out of the warm
kitchens of the farmers, where they had lived comfortably, to perish in liovels.

It was injurious to the slave. Slaves had been sold on the faith of the law as

now existing. Formerly, if a slave ran away, §100 dollars reward was offered

for his apprehension. Now tlie kitchens of Long-Island are emptied upon the

citv of New-York, and the reward offered is six cents, but no charges !

Gen. TallMadge asked, in relation to the subject of work-hoijscs, whether

gentlemen intended to repeal the law providing for their liberation in 1827 ? If

they did not, it was our moral duty, by a constitutional provision, to guaranty

their emancipatioa. The law makes slaves of those children who were born of

slaves after 1799, and before 1817, so that instead of a total emancipation in

1827, slavery mi^ht be continued in this state until 1846, unless this provision

should be adopted.

Gen. Root moved to amend, by striking out the words " from and after the

4th day of July, 1827." Carried.

On the section as amended.

Mr. N. Williams tliought it was a matter peculiarly appropriate to legisla-

tion, but he was not vi'illing to let slaves loose on society, without any provisiou

for their support.

Mr. Jay professed himself to be zealous in the cause of emancipation, but he

thought the law, as it now stands, a> as more wise and expedient tlian an imme-

diate freedom. The cause of humanity would gain nothing by instant emanci^

pation.

Chancellor Kent believed, that if a call for the previous question was;

ever proper, it was peculiarly so on the present occasion. He had no doubt that

it was best, as well for the slave as the master, that the law should remain as it

is. Slavery was universally reprobated, and no new constitutional provision

was necessai-y to give that sentiment additional impulse. It would in his opi-

nion be as proper to provide that the legislature should make no law to hang

a man vvithouta trial—or a law in favour of polygamy, or laws that might tole-

rate a violation of the commandments of the decalogue.

Mr. E adcliff moved to postpone the subject to the first day of January next.

Gen. Tallmadge, thought nothing could be gained by endeavouring to flee

the question.

Mr. E. Williams remarked, that this was the first proposition that had been

presented for the confiscation of vested rights. Masters had rights that ought

not to be violated ; and as to the slave it was a crusade against the last remain-

ing hope of the miserable African. He has now a claim to su[)port—a claim

which the laws of God and man contribute to enforce. By this provision the

master and the slave would be severed, and the rights of both essentially im-

paired.

The Ayes and Noes being called for, the question of postponement was decid-

ed in the negative as follows :

AYES—Messrs. Bacon, Breese, Carpenter, D. Clark, Colh'ns, Dodge, Du-

Horne, J. B. Van Rensselaer, S. Van Rensselaer, Verbryck, E. Webster,

Wendover, Wheeler, E. Williams, Woods, N. Williams, Wooster.—50.

NOES—Messrs. Bcckwith, Briggs. Brinkerhoff, Brooks, Buel, Burroughs,

Carver, Case, Child, K. Clarke, Clyde, Cramer, Day, Duer, Edwards, Fair-

lie, Fenton, Ferris, Hallock, Hogeboom, Howe, Hunter, Jay, Knowles, Lan-

sing, A. Livingston, Moore, Munro, Nelson, Park, Pitcher, Price, Pum-

pel!y, RhineHnfier, Rockwell, Rogers, Root, Ross, Russell, N. Sanford, R.
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Sandford, Schenck, Seely, Steele, I. Sutherland, Sylvester, Tallmadg-c,

Tripp, Tuttle, Van Fleet, Ward, A. Webster, Wheaton, Young—54.

Mr. Radci.iff moved to amend by adding; " and the legislature shall pro-

vide by law for their support by their present mastei-s." Lost.

Mr. N. Williams then moved the previous question, which was carried,

and a division being called on the main question, it was decided in the nega-

tive, as follows :

NOES—Messrs. Bacon, Barlow, Brec-se, BrinkerhofF, D. Clark, Dodge,
'Dubois, Ducr, Dyckman, Eastwood, Edwards, Fairlie, Fish, Frost, Hallock,

Hees, Howe, Humphrey, Hunt, nuntoi". Hunting, Jay, Jones, Kent, King,
Lansing, Lcfferts, P. R. Livingston, M'Call, MUlikin, Munro, Nelson, Pauld-

ing, Pike, Porter, Pumpelly, Radcliff, Reeve, Rhinelander, Rockwell, Rus-
sell, Sage, R. Sanford, Schenck, Seaman, Seely, Sharpe, Sheldon, I. Smith,

R,. Smith, Starkweather, Steele, I. Sutherland, Swift, Sylvester, Taylor,

Tuttle, Van Home, J. R. Van Rensselaer, S. Van Rensselaer, Verbrick,
Ward, A. Webster, E. Webstcj-, Wendover, Wheaton, Wheeler, E. Wil-
liams, N. Williams, Wooster, Young—73.

AYES—Messrs. Beckwith, Briggs, Brooks, Buel, Burroughs, Carpenter,

Carver, Case, Child, R. Clarke, Clyde, Collins, Cramer, Day, Ferris, Ho-
geboom, Huntington, Hurd, A. Livingston, Moore, Park, Pitcher, Price,

Richards, Rogers, Root, Rosebrugh, Ross, N. Sanford, Tallmadge, Tripp,

Van Fleet, Woods—33

Tlic committee thereupon rose and reported : and on motion, in Convention,
the report of the committee on the Judiciary Department was made the order
of the day for to-morrow. Adjourned.

SATURDAY, OCTOBER 20, 1821.

The Convention assembled as usual, and the President took the chair at 9
o'clock, when the minutes of yesterday were read and approved.

THE LEGISLATIVE DEPARTMENT.

On motion of Mr. N. Sanford, the Convention resolved itself into a conj-

mittee of the whole on that part of the unfinished business of yesterday, relat-

ing to the Legislative Department. Mr. Van Buren in the chair.

The question was stated to be on the fourth section of the report of the select

committee, on the bill of rights, which had been referred to this committee, and
which was as follows :

" 4. Everj' citizen may freely speak, write, and publish his sentiments on all

subjects, being responsiiile for the abuse of that right, and no law shall ever be
passed to curtail, or restrain the liberty of speech, or of the press ; and in all

prosecutions, or indictments, for libels, the truth may be given in evidence, if it be

made to appear, thai the matter charged as libellous, was* published with good
motives, and for justifiable ends; and the jury shall have the right to determine
the law and the fact."

Mr. Briggs called for the consideration of his amendment to that section
wliich was, to insert after the words, " the truth shall be given in evidence,"
the words—" and shall be a justification."

The question on the amendment was taken and losty
Mr. N. Sanford offered the following amendment

:

Strikeout all after the word " evidence," and insert the following: "to
the jury, if it be made to appear to the jury that the matter charged as libel-

loi*s, was published frpm good motives, and for justifiable ends, the party shall

be acquitted."

Mr. E. WiLti.iMS inquired whether it was intended that the truth might ia
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all cases be gireii in cviileuce ? Whether personal defects and private misfor-

tunes were to be dragged before the public for malicious purposes, and the

truth plead in justification ?

Mr. Duer made a few remarks to shew that the amendment went no farther

than the statute.

Chancellor Kent said there were cases, in which the truth ought not to

he heard in evidence ; he would suppose for instance, that a publication had

l)een made, charging a female with some personal defect, whjch might subject

ter to ridicule and wound and harass her feelings, and the feelmgs ofher family

;

the injury might be so gross, as to require a resort for legal redress ; and he

would ask, whether it would be proper, that in such a case, a court and jury

should be compelled to hear evidence, which must necessarily be very inde-

cent and indelicate, and such as must tend to vitiate the public taste, and to

corrupt the public morals. The truth in such a case, so far from being a justi-

fication, ought to be considered an aggravation. Libels of that description

could not possibly be published from a good motive or for any justifiable end; the

publishers could have no other object in view, than to gratify the vile passions

of envy or malice ; and to permit them to give the truth in evideace, would be

to degrade courts ofjustice into vehicles, for propagating most effectually, the

most detestable slanders. Mr. K. referred to a case, which had happened in

England. A suit had been brought on a wager, relating to a French minister

at the English court, the Chevalier D'Eon ; the case was noticed for trial be-

fore Lord Mansfield, and it was proposed to enter into an examination, to prove

before the jury, that the minister was a female. The judge threw the record

fro.n him with indignation, and declared that he would not permit the sanctuary

of justice to be profaned with a proceeding so indecent.

To permit the truth to be given in evidence in such cases, would be affording

to malice an opportunity to glut its vengeance ; a defendant who had libelled

a female of a family, would call as witnesses perhaps the mother and sisters ; and

would degrade them, by an examination, which could not be listened to, with-

out shocking the moral sense of all decent people.

lie had, he said, always been opposed to what was once considered the law

of libels, to wit : that on indictments for libels, the truth could not, under any

circumstances be given in evidence ; and gave the history of a case which had

been tried in this state in 1804. It was an indictment for a libel against Mr. H.
Croswell. The trial was had before the then Chief Justice Lewis. The de-

fendant offered to give the truth in evidence : the judge decided, that it could

not be received. Tiie question was brought up for argument before the su-

preme court of this state, and was argued for the defendant by the late general

Hamilton, and a more able and eloquent argument was perhaps never heard in

r.ny court.

Mr. flamilton, counsel for the defendant on that occasion, contended that the

truth might be given in evidence, provided the matter charged to be libellous

v.-as published with good motives and for justifiable ends, and such was his (Mr.

Ivcnt's) opinion. There were only four judges on the bench at the time, and

being equally divided, tlie matter rested there. It was, he said, inconsequence

of tliis trial, tliat the statute was passed on this subject, permitting the truth to

be given in evidence under the above restriction. He wished, he said, to pre-

serve the principles of this statute, but considered the amendment of the gen-

tleman from New-York as going much farther.

If a way could be devised by which the jury could be enabled to judge of the

jr.otives from which the publication had sprung, without a previous examination

of the witnesses, he would have no objection to leave it to them. But that, he

said, could not be done. And the only way in which such indecent and indeli-

cate examinations could be excluded, was to leave with the judge to say, wheth-

cr the testimony could be received : He di*l not believe that this power woultj

be abused; it was necessary for the due administration of justice, that confi-

dence should be placed in them. If such enquiries were permitted, there

%vould alwavE be some unworthy members of the bar, who would press the.-n

upon courts and juries : He hoped, therefore, that the atnendment would not

lircvdiL '
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Mr. Duer was sorry to differ on a question of this kind with a g-entleman for

whom he entertained so high a respect as he did for tlnj gentleman from Albany
(Mr. Kent.)

Mr. D. said all that was wished, was to preserve the law as establislied by
the statute to which the gentleman had alluded. The guilt or innocence of a
partv, he said, depended on his motives, and they could only be properly and
correctly judged of by a jury after they had heard the evidence. If the sectlou

should be adopted as reported, it would give the whole power to the courts, to

judge of the motives, and to shut out all enquiry if they thought proper—this

would never do ; it would be a most dangerous power, and might be exercised

with great oppression and injustice. A party would never be safe, however
honest and upright his intentions might be.

He admitted that there might be cases where tlic rule would operate injuri-

ously ; but the evil which would tlierebybe occasioned,would be partial,and would

by no means authorize the vesting of such an arbitrary power in judges, which
might be so extensively abused : when this subject was under discussion before,

continued Mr. D. it was admitted by tiie chiefjustice, that this section as report-

ed, varied the law, as established by tlio statute. The amendment under con-
sideration was the same in principle with that statute ; it was more explicit and
definite and removed all doubts as to its construction.

Mr. Dodge thought that the gentleman form Orange, (Mr. Duer)must have
mistaken the meaning of the Chief Justice on this subject, if he supposed his

object was to give to the court the power of deciding the law and tlie fact.

—

This was not his intention.

Here Mr. D. related the circumstances of a case of libel, ia which he had
the honour of being counsel, before tlie present Chief Justice, at a circuit

court in Montgomery ; in which he urged the propriety of giving the truth in

evidence as a justification, but it was rejected by the Chief Justice, upon the

ground that the publication could not have been for good motives and justifiable

ends. Mr. D. then contended that the jury ought to determine whether the.

motives were justifiable or not, to which the court would not consent, alleging

that he possessed the power, and was bound to exercise it, in rejecting the testi-

mony which should go to prove the fact, as long as the publication, in his judg-
ment, could not have been for good motives or justifiable ends. If he possessed

this arbitrar}' power in one respect, he must in another, and ofcourse judgment
must go against the defendant, the truth not being allowed to be given in evi-

dence.

We have been told by the honourable Chancellor, that such a case may be
brought up to the supreme court and court of errors. He would ask, whether
he could make a case under sucli circumstances that might be brought up ?

This question was put to the Chief Justice in the case alluded to, which he an-
swered in the negative, leaving no remedy whatever.
The question before the committee was, whether this power should be still

exercised by the court, or whether it should be left to the jury to determine
upon the motives, as well as the fact ?

With respect to this question, his opinion had changed within a short time,

and he was satisfied, that there were circumstances, when it was proper that

the truth should not be given—when there could be no possible satisfaction,

and when an exposition of the facts could only serve to injure the feelings of

the person libelled. He thought this power might be safely entrusted to the
court, without the fear of its being by them abused. There might be many
cases enumerated, where a publication could have been for no other than
malicious motives and unjustifiable ends, and when a proof of tiie facts might
serve only to injure the plaintiff in feelings and character, without benefitin,^

the defendant. On this account, he thought the court ought to possess the

power of determining.

Some autliorities were cited by Messrs. Kent and N. Sanford, when
Gen. Root said a mistaken notion had arisen in this country, from the strong

predilection which the judges and lawyers feel for the law oX England. In
England it was a maxim tliat the king can do no wrong. Thatnaxim and law
might do in a monarchical government, where the ministers are subiects of the

r>2
'
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rkliculc aud rccrinnnalion; but in a republican goveiumeut, lo say that y»ar
president and governor can do no wrong, would not be endured. In England,
the public officers, who live upon public plunder, are to be shielded from popu-
lar animadversion through the medium of the papers, or any otjier medium,
even that of caricature, it is for the purpose of keeping up their monarchy,
and therefore the greater the ti-uth there, the greater the libel. In this coun-
try, where our governor and other great men are the subjects of scrutiny, we-

are told that the judges must be entrusted with the exercise of this power,

nhicli the honourable gentleman from jMontgomery, (Mr. Dodge) has told us

was exercised in a case which he had the honour of defending ; when the judge

tletermiaed that the truth should not be given in evidence, and that he was ex-

clusively authorised to seal irrevocably and irremediably, the fate of Ids fellow-

citizens.

Give me, said Mr. R. a Turkish bashaw, who directs the head of an individu-

al to be stricken off, and then proceeds to detei'min« his guilt. This bashaw
does not condemn without he has a strong belief that the circumstances will

warrant the measure ; but our judge can consign to infamy and distress tlie vic-

tim of his caprice, without any regard to truth or justice. If these judges are

to be trusted in all cases, where is the boasted privilege of trial by jury, so

much eulogised in tliis country? If all is to be trusted to the judges, why not

abolish the form of trial by jury at once ? A defendant is summoned to appear

at court, he goes with the most perfect coniidence in the justice of his cause,

sTipposing that the truth given in evidence will acquit him ; but when he comes
into the court he is told that the truth cannot be given in evidence. Sitdown,

sir, is the languag'e which I have frequcnll}' heard come from the bench. The
man is thus deprived of his defence, and the jury are compelled to pass upon

his guilt, after hearing a more powerful and eloquent harangue from the bencli

than it is in the power of counsel to offer ; and they are told that they must

give exemplary damages, on accoimtof the audacity and temerity of this de-

fendant, in publishing the trutli, and bringing it to be recorded in the journals

of the court. Is this the way that justice is to he administered in a free coun-

try ? It is insisted that the judges must be made independent of the people, and

then tiust them with the disposal of our lives, libertj', and property. Why
are these judges to be rendered independent of the people ? It is that they maj'

play the tyrant under the sanction of a constitutional law.

The Dcy of Algiers will hesitate before he plays the tyrant, because if his

conduct is not justifiable, he knows that strangling is his fate ; but our judges

are safe ; tiiey know that political strangulation cannot be enforced upon them.

In 1805, a bill passed both branches of our legislature, declaring that the

truth given in evidence was a sufficient justification. The chancellor and

judges, or a majority of them, constituting the council of revision, returned it

with objections to the (long roll of republicans, as tlie chancellor has pleased to

style them) assembly, and to be sure it did not pass then, but notwithstanding

iheir objections it afterwards passed into a law. At that time our judges were

considered the wisest and best of men. Every lawyer, from tlie most eminent

bai-rister down to the meanest clerk in a law office, was singing praises and hal-

lelujahs to our immaculate judiciary. Their law was gospel, and their word

was law.

As we are now called on to amend our constitution, after having seen so

many usurpations by our judiciary, wc ought to provide against the repetition

of such unwarranted abuse.

The sage and venerabl-e council of revision, said, at that time, that men

might be attacked for moral foibles or defects ; that this was unjustifiable, and

tliatthe man who would presume to commit such a crime ought to be punished.^

Mr. R. would be pleased, if some gentleman who belonged to that council ot

revision, would define moral foibles, and let us know how far they must extend

<before they amount to mental vice.

If the mind was sound, and the heart pure, no man in his senses would un-

-dertake to publish to the contrary, as it would fill every reader with disgust;

and the leader ofa political party, who should attempt such puljlication, would

find the act recoiling upon himself.
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How many libels were published for years ag-niiist the sng-o of !\TonticclIo,

sjid what was their etfect? They recoiled on their authors, whilst the object

of their slander, and the patriot ofiiis age, became more and more endeared to

his country. Wliilst his venerable predecessor was surrounded by seditioa

laws, and" sanctioned prosecutions lur libels, he sunk far below the common le-

vel ; but since he has retired to private life, his character has been elevated

'^nd he again stands endeared to his countrymen. When he was surrounded

by all this machinery, and when his friends were enforcing- the penalty of the

law, by prosecuting- and immuring in dungeons, from one part of the union to

another—how his character sunk ! From a patriot, he became a despot
;
and

instead of a republican, he was considered a tyrant

!

Are gentlemen anxious for a like state of things at the present day, and in

this great and patriotic state ?

We are told by the honourable Chancellor, that the character of a female

may be assailed. AVou-'d not the publisher ot a slander against one ot the tair

ones receive his punishment, whotijer it was true or false ? In either case, let,

it be determined by a jury : they are the most competent to determine whether

his motives are good or bad.

The Chancellor has again referred us to a case which came before Lord

Mansfield, in England, when the Chevalier D'Eon was publicly represented as

a female, although he appeared in the character of a French ambassador to the

court of St. James'. Can the provision which we are about to make affect

such a case as that ? No : the action could not lie, and the evidence would not

be admitted to prove the fact which should so wantonly wound the feelings ol

this man or woman, as the case might'be. He should hope that all such ac-

tions might fail; and in all actions of assumpsit, for the recovery of wages, the

evidence ought to be rejected.

Mr. R. said he should vote for the amendment offered by the gentleman from

New-York, although he did not think it went far enough. He would go fur-

ther, and say that when a man considered himself libelled, he should not make

use of a grand jury and public officers, at public expense, to vindicate his cha-

racter. Let him bring his action as for verbal slander. lie should not make

a proposition to that effect, because he knew the attachment to the English li-

bel system was so great that he should not succeed if he attempted it.

Mr. Saxford said, that he conceived it to be of great importance that the

freedom of speech and of the press should be secured by the constitution. The

freedom of the press is the best security of public liberty ; and this truth, so la-

miliar to us all, has become an ackndwledgcd maxim, which requires no dis-

cussion. The liberty of the press in this state, now depends upon the pleasure

of the legislature. The existing law of the state upon that subject maybe

Jit any time repealed, and any other regulation abridging the rights of the citi-

zens in this respect, may be substituted. The point now under consideration,

is a very precise question. The provision reported by the select committee is,

that in prosecutions for libels, the truth may be given in evidence, if it shall ap-

pear that the matter charged as libellous was published with good motives and

for justifiable ends. The amendmeiit of this provision, which he, Mr. B. pro-

posed, was, that in all prosecutions for libels, the truth may be given in evi-

dence to the jury, and that if it shall appear to the jury that the matter charged

as a libel was published with good motives and for justifiable ends, the truth

shall be a complete defence. According to the first proposition, the judge is to

decide upon the motive and pur| ose of the person charged as a libeller. Ac-

cording to the second proposition, the jury are to hear the evidence, and to do-

cide upon the motive and purpose of tiie publisher of the alleged libel. Mr. S.

would never agre'e that the judge should have the sole power of deciding

tvhether the truth of the libel should be received as a defence or not. Is a ci-

tizen prosecuted for a libel, to be tried and condemned by the judge alone ?

And is no evidence to be given even to that judge ? According to this project,

no inquiry into the truth of the case can take place, unless the judg-e shall first

decide that the intentions of t!ie party accused were good. How is the judge

,to decide upon the purpose with which the alleged libel was published ? He is

As bear no proof of facts, to show a purpose ofgood er ill : but he is .to decide br
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divination, or arbitrary discretion, whether the charge in question was publish-

ed from good or from bad motives. The true motives of tlie publisher are al-

ways a matter of fact ; tiiey seldom appear from the supposed libel itself ; and
they often form the principal question in such prosecutions. Thus the judge
is to decide the most didicult question m the cause, upon the mere perusal of

the supposed libel. Iftlie judge should think the motives of the publisher un-
justifiable, all evidence of tlie truth of the charges would be excluded, and the

party accused would be condemned, -even though he might be able to prove
Loth the purity of his motives, and tlie truth of his charges. If our laws allow-

ed an appeal from the decision of a judge in such a case, to a superior court,

tlie objection would still remain. Tliat objection is, that the party accused is

tried upon ati important fact in his cause, without evidence and without a jury.

It was Mr. S's. object that the v/hole question of libel and every part of it,

should be tried and decided by a jury, npon evidence given to tliatjury. But
it is said that indecent disclosures of facts unimportant to the public, and pain-

ful to individuals may sometimes take place. Such disclosures are often ne-

cessary, and often occur before the courts of justice in various other cases.

In questions of libel, as in otlier cases where tacts arc asserted by one part}^

and denied by the otlier, the proofs must be beard in order to arrive at the jus-

tice of the case. When the publisher of an alleged libel ofFers to prove the truth

of his clmrges, and his adversary objects to that proof, the suppression of the

evidence otfered may be justly considered to be quite as scandalous and inju-

rious to the party complaining of the libel, and objecting to the proof, as any
exposition of the truth of the charges. If the cause were to be tried by the

judge alone, the proofs of all disputed facts sliould be heard. But the great

question is, whether the liberty of the press shall depend upon judges or juries.

Mr. S. entertained no unreasonable distrust of judges ; but he wished to con-
fide this great trust of protecting the freedom of the press, and deciding upon
its abuses, to the juries of the state. In their hands it will be safe. Under their

control, it will be efficacious, both in correcting mischief and eiTecting good.

Here is at once the best security for the iVeedom of the press, and the best se-

curity against its licentiousness. Let the jury have the aid of the judge in these,

as in other cases ; but let the truth of the charges be proved in all tliese cases.

Let the jury decide upon the motives of tlie publisher, as well as upon the truth

of his charges ; and with a full knowledge of all the facts of the case, pronounce
Iiim guilty or innocent.

Chancellor KE^T replied to the remarks wliicli had fallen from the gentle-

man from Delaware, (i\lr. Hoot,) and tiie gentleman from iVew-York, (Mr.
Sanford.) The latter gentleman was mistaken in supposing that the effect of

Lis amendment would be, to rescue the liberty of speech and of the press from
the hands of the court, and place it in the hands of the jury. Its tendency was
to sanction the publication of cahunnics, and to disturb the peace of society,

by dragging before tlic public gross indecencies, which ought not to be made
the subject of investigation, wbether true or false. He had uniformly been in

favour of the liberty of the press ; and he challenged any gentleman to point to
en official act in the whole course of his public life, whicli contravened this de-
claration. But he was in favour of rational freedom, not of licentiousness.

IVIr. N. Williams agreed with the advocates on botli sides of this question,
in part

; and therefore conceived himstlf entitled to be received by the Con-
vention as a mediator between them. He admired the trial by jury as much
as any man who heard him

; indeed, he said, that mode of trial'had called fortli

the admiration of mankind fur many centuries, in most parts of the civilized
world.

But, wliilo ho Mould extend the privileges and blessings to be derived from
this excellent institution, in every possible manner that was judicious and salu-
tary, yet he could not agree to the proposed amendment. He considered it as
going to an alarming extent, and feared that it would be attended in practice
ivith all the evils that had been so ably and feelingly depicted by the honoura-
ble and learned gentleman from Albany. Tlie charactei's of private and unas-
suming individuals would be wantonly arraigned before the public, and the
peace and iiappincrs of families might be d^troved forever. MitliOutanv possj..
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h\e pnWic good being- derived from it, and indeed for no other purpose than to

gratify some private malice or resentment. Suppose, in such a case, the truth

should be told ; was there any reason or justice in exposing even that, in a
public print or writing, when there was no plausible pretext of public good ?

The distinction he would adopt would be this ; Let all public olFicers, and all

who hold themselves up for the suHVages of the people, be exposed to the seve-

rist scrutiny ; they ought to expect no less. They voluntarily set themselves

up as a mark for every assailant. As to such, let the truth be given in evi-

dence to the jury, with the utmost latitude. But in the cases he had before al-

luded to, he would restrain this libert}-, and not suffer even the truth to be a
justification for a libel against a private individual, unless it should appear to

the courts that the publication emanated from good motives. This would be a
safe rule. And he hoped we should always have some confidence in our
courts.

With a view to this distinction, and in hopes that this amendment, in its pre-

nt shape, would not be adopted, he would read to the Convention an amend-
ment which he would then offer, in substance this : That in prosecution for any
pubhcation respecting the official conduct of men in a public capacity, or the
qualifications of those who were candidates for the suffrages of the people, the

truth might be given in evidence to the jury ; and if it appeared to them that

the matter charged as libellous in such cases, was published with good motives,

they might declare it a justification.

Mr. W. hoped that this provision would meet the approbation of every mem-
ber. The like provision was to be found in the constitution of Maine, and se-

veral other states of the union, The amendment under consideration was not
only different from all these, but extended the principle ranch beyond any of

them, and even beyond, as he thought, the present statute of this state.

Mr. Buei. was compelled to differ from the gentleman from Albany, (Mr.
Kent.) He believed the respectability of the bar would be a sufficient barrier

against the introduction into oui- courts of law, of cases of such a gross nature
as had been mentioned.

Mr. I. Sutherland was surprised to hear such sentiments expressed, as

had fallen from the gentleman from Albany, in whose integritj' and purity of
motives, he had the fullests confidence. The doctrines advanced by him re-
stricted the law, as it now stood, in evidence of which Mr. S. read from the sta-

tute, and claimed that the law of this state, as it now stood, does not give to

the judge the power of deciding the quo animo of the libel. And if such jx)wer
had been assumed, it was clearly a usurpation. The judge is to determine the
law, and the jury the evidence; and to determine whether a publication was
made from good motives and for justifiable ends, was matter of evidence, of
which the jury only are competent to decide. He was in favour of the amend-
ment, andtliought it was placing the subject upon just grounds.

Col. You^g supported the amendment. He wished to see tlie same princi-

ples adopted in our new constitution, as had hitherto existed in the statute.

The argument which had been used, that the testimony adduced in libel suits

would be of a gross nature, and have a demoralizing tendcncj', appeared to be
without much weight ; since testimony of a grosser nature was daily heard in

ordinary suits in our courts of law. He was opposed to the section as report-
ed by the committee. The expression used by them was, " if it be made to ap-
pear''''—to whom ? To the court, wouM undoubtedly be the construction of the

court. Whereas the statute has it, " if on the trial of the case," k.c. which
Was undoubtedly intended to mean on the trial by jury ; and he concurred
with the gentleman last up, that if adifiereut construction has been had, it was
in violation of the existing law of the state, and should now be guarded against
by a constitutional provision.

Mr. .Jay observed, that if the amendment were to prevail, the unprincipled
libeller might take advantage of a court of justice, and make it the very means
of propagating the slander. It was desirable, therefore, for the peace and
harmony of society, that that avenue for the gratification of malice should be
closed. But, on the other hand, experience had shown, that too great latitude

cnthisTSubject had been takea by those witli whom the oower was entrusted,
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and if we \yeve so liable lu err, it was belter that we should err on iLe safe

side.

The gentleman from IMontg-omery (Mr. Dodge) had expressed his willing-

ness to confide this pov.or to tlie jiulg-es, because they were rendered remov-

able at the will of the legislature. For that very reason, he, Mr. J., was the

more inclined to depri\ e them of this power, lest they mig'ht be induced to

swerve from the path of duty to propitiate the favour of a political dictator.

Mn. Dodge beg-g'cd tlie indulg-ence of the committee whilst he should sub-

mit a few additional remarks. He hoped they would not pass over this subject

without a careful invcstijation, as it was one of importance, and one upon which

he considered the honour and character of the Convention must in some de-

gree denend. I'he law of libel was one on Vfhich the good order and harmony
t'f society must rest. Suppose, for a moment, that no such law existed. AVhat

would be {he situation of public character, or the character of ourselves, our

wives, or our chiidien ? We should be in the hands of any individual who should

be base enough to assail ns, without the means of redress.

He would wish a distinction between libels upon public, and upon private

characters. When a libel was upon a public character, he would be willing

to have the motives of the publisher determined by a jury ; but if it vras

a wanton attack upon the character of a female, or a family, he would leave it

in the power of the court to determine, whether the motives were good, and

whether it was published for justifiable ends.

Mr. D. thought, the gentleman had reasoned unfairly on this subject, by ap.

plying the words, "g-ood motives and justifiable ends," in a political point of

view. What political good could result from the libelling of a female, a wife,

or a daughter ? It must be from malicious and wicked views, and for unjustifi-

able ends. Why, then, permit this destroyer of character to go into a detail of

particulars, which can only spread far and wide the slander thus maliciously

engendered ? But it is said, that the partiality of judges would prevent them
from judging correctly on such occasions : what experience have we had to in-

duce us to believe tliat such would be the case ? Are not these same judges

trusted with deciding as to the relevancy of testimony in cases of murder, and
other important causes? Mr. D. did not believe so much in the corruption

which had been imputed to the judiciary, and circulated throughout the state

and the Union, to tlie disgrace of the Convention. Those, who entertained

such sentiments on the subject, must be expected to vote accordingly. These
judges are sometimes spoken of as being so independent as to be out of the

reach of all accountability ; at other times, as being so dependant, as to be
incompetent to judge correctly on trifling occasions. Mr. D. again alluded to

the case before the Chief Justice, in which he expressed a belief <hat his de-

cision was a just one, although it was contrary to the law on that suhjcct. He
believed tlierc would be no danger in trusting them with the exercise of this

power, as long as we trusted them with our lives and fortunes.

CoL. Young replied. The gentleman from Montgomery supposed that the

judiciary always had been, and alwajs would be, upright and pure. History

taugiit us, that judges were sometimes corrupt, as might be instanced in the

character of Lord Bacon. What had been might again occur ; and if our

judiciary are now upright, it might not always be the case. He cited many
instances where the amendment might lead to beneficial consequences. He
wa' for referring libels to a jury, and not to the court.

]\Ik. ,Sn.\npK spoke brielly in favour of tl»e amendment, nnd announced his

intention to vote for it. The reasons assigned by the gentleman from West-
chester, (I\Ir. Jay,} v,ere in his view conclusive.

Mkssrs. Dodg i; and Kf.vt made a few remarks in explanation ; and Mr.
?i. Williams again culled the attention of tiie Committee to the constitutions

of other states.

Mr. E. Williams was satisfied that the efi'cct of this amendment was not

well undersioocl by some of the gentlemcjn who had spoken on the subject, as

they diifered luateriaily from him in opinion. He was desirous that the statute

en this suUiect should be preserved; for it was one of the early elforts of his

life to establish the doctrine which it contained ; and he well recollected tlie

youthful enthusiasm witli wliich he enter(;d upon the trial alluded to by the

ilonoarable GcnUeinan froni Albany, (the Chancellor,} as well are the extreme
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^ratification which its accomplishment afforded him. He sliould be opposed to

disturbing' this provibion ; but if the amendment offered by tlie gentleman frorrk

New-York could be made to correspond with it, he should vote tor it with great

pleasure. He must acknowledge, however, that on this point he differed from

the gentleman from Schoharie, (i\Ir. Sutherland.) He apprehended it would

•very materially change the law of libels.

He was willmg, not only that the truth should be given, when published for

good motives and justifiable ends ; but that it should then amount to a complete

justification. The statute laid down the rule suggested by the immortal Ham-
ilton : its verbiage was a maxim taken from the brief which he held in his hand

on the occasion alluded to by the honourable chancellor.

The question is not, as has been stated by the gentleman from New-York,

whether the liberty of speech and of the presa shall be confided to the courts^,

or entrusted to the jury ?

No, sir, (said Mr. W.) ; the question is this i Will you leave the admission

or rejection of evidence to the court in cases of libel, as in all other cases ; or

will you, by a constitutional provision, direct that the truth of the fact publish-

ed, shall always be admitted in evidence, although that truth call ia no manner

prove the motive good, or the end justifiable ?

In the cases alluded to by the gentleman from Saratoga, (Mr. Young,) where

a physician should be represented as a quack, a lawyer as a pettifogger, a mer-

chant in good standing as a bankrupt—the fact would be admitted as a matter

of course. In such cases, there would be no way of coming at tlie motives, or

the tendency, of such publication, without going into a proof of facts ; and tes-

timony would be in such cases admitted by the court.

To lay a broad constitutional provision, compelling the court to admit the

truth to be given in evidence on all occasions, would be going farther than he

could consent to ; and as there were undoubtedly many instances where such

testimony would be extremely improper, he should oppose the amendment. He
would leave this subject as the law leaves it ; and in all cases where the motive

might be good, and the end justifiable, he would leave the statute to compel the

court to admit testimony.

Mr. W. thought it very singular, that this peculiar benefit should be claimed

•for libellers ; that they should be the objects of the particular solicitude of the

Convention. Why not leave them on the same grounds with other malefactors ?

He agreed with the honourable gentleman from Oneida, that he would leave the

character of public men, and of candidates for public office, open to examina-

tion. He %vould indeed go further, and admit the truth to be given in evidence,

where it was possible that the publication 77iight originate from good motives

and justifiable ends : but it would not be denied, that cases did occur, where

there could be no possible grounds of justification, and where the public had no

interest in the investigation of the truth or falsehood of the charge.

You, sir, ^said Mr. W.) are a father; and should Divine Providence centre

the hopes of your family in one darling son, and that son, just emerging from

infancy, and ready to adorn manhood, should be co::signed to an untimely

grave ; should this afflicting Providence be made the sport of the news-boy's

song ; should the bereaved father be represented as covered with moral lepro-

sy, and this Providence displayed to the world, and to the agonized mother, as

evidence of Divine chastisement for moral guilt ;—would you provide by your

constitution, that this libeller should prove the death-bed scene, and urge it as

evidence of the fathcr''s guilt ? I forbear to enlarge.

Mr. Duer replied : It was well known that the question in debate had a

bearing upon a libel suit now pending before the courts of this state, in which

the judge was tlic prosecutor. And should it be left to him to decide on the

merits of the suit .' He hoped the amendment would be unanimously adopted.

The question was then talcen by ayes and noes, and decided in the affirma-

tive, 97 to 8—all the members prcf^cnt voting in the affirmative, excepting

Messrs. Dodge, Jones, Kent, Rhinelander, R. Smith, Sylvester, C. ^Villiams.

and N. Williams.

The fourth article was then passed as amended.
The fiftli section relative to unreasivnable searcho« and seizures, was read.

ajnd passed without amend mfnt,-
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The sixth section was read in the following words :
— •' The trial by jurr, as

heretofore enjoyed, shall remain inviolate."

Gen. Root moved to amend the section b)' striking out the words " as here-

tofore ENJOYED." He was not satisfied with that kind of enjoyment—for the

true reading would have been as heretofore 2>crverted, and he was decidedly

opposed to s,anctioning and perpetuating those provisions by a constitutional

confirmation. The trial by jury on the circuit is about as farcical as any judi-

cial spectacle that can be presented to the people. They are sworn to give their

verdict according to evidence ; but they have to do it under the opinion of the

court. They rarely disobey—but if they are hardy enough to do so, the verdict

is set aside, and a new trial granted. The trial by jury had become of no value,

except in cases sounding in damages, and in measuring the degree of credibili-

ty of witnesses.—Even there, however, the court often interposes, and tells

them, how to exercise their judgments. In criminal cases also, it had been
greatly impaired, though fortunately not utterly destroyed. Mr. R. would pre-

fer to strike out the section altogether ; but if that course were not approved,

he hoped his motion would prevail, and he should propose a substitute which he
read, the purport of which was to retain the right of trial by jury, on the basis

on which it stood under the colonial government.
Mr. Duel opposed the substitute, upon the ground that it was in the highest

degree unsafe to make juries judges of tlie law, as well as of the fact. TJje prin-

cipal duty of a judge was to explain and decide on points of law.

Gen. Root proposed to divide the substitute.

The motion was acquiesced in, and the first part of the substitute was read.

It was then agreed to strike out the sixth section ; whereupon Mr. Root
withdrew his amendment.
Mr. Nelson moved to strike out the seventh section.

The motion was modified, by moving to strike out all that part of the sectioo,

which follows the word " imposed," so as to make the seventh section read,
•' excessive bail shall not be required, nor excessive fines imposed."—Carried.

On motion of Mr. E. Williams, the eighth section was stricken out.

The ninth and last section was adopted without amendment.
Mr. Dodge called for the consideration of an additional section heretofore

offered by him, providing that all rights not specially enumerated in the consti-

tution, were reserved to the people-

After some discussion the inotjon was lost.

Mr. Wheaton moved to reconsider the question which had been taken on a
former day, on the second section of the report of the select committee on this

subject, with the view of moving to insert in the fourth line after the word
' arid,'''' the following words : " in the land and naval forces in time of war, or

which this state may keep in time of peace with the consent of Congress."

Mr. W. stated, that as by the constitution of the United States, each state

might raise troops, or build ships for its own defence in time of war, and
might even in time of peace keep military and naval forces with the consent of

Congress, it would be necessary to leave the legislature a power to provide for

the discipline and government of sucli forces. But as the clause now stood, the

legislature could not apply to the forces of the state, (except the militia in ac-

tual service,) the rules of martial law, which would be indispensably necessary

for their control. The general proviskins which were required for the protec-

tion of persons in civil life from arbitrary proceedings, and a summary trial and
punishment, could not safely be extended to persons in the military or naval

service. They must be governed by the articles of war, and by courts martial.

The motion prevailed, and the amendment was made accordingly.

Mr. Wheaton moved, that the committee be discharged from the further

consideration of ccitain resolutions offered by him sometime since.

The resolutions offered by the gentleman from Ulster (Mr. Hunter) were read^

as follows

:

First. Tiie governor hereafter to he elected, shall be at least Ihirty-five years

of age—thai he he a citizen of the United Slates, or of this state, and witen elected,

he shall have an interest in lands or teneincnta in the slate, wortii two thousand

dollars, over all debts or incumbrances chargeable thereon.
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Second. That senators hereafter to be elected, shall be thirty-five years of age'

and be seven years a citizen of the United States, four of the hist years lo be an

inhabitant of this slate, and when elected sliall have an inVerest in lands or tene-.

ments, in the district which he is to represent, of the value of one thousand dol-

lars, above all debts or incumbratices chargeable thereon.

Third. That the representatives in assembly hereafter chosen, shall be at least

tweiiivlive years of age, and be five >cars a citizen of this state, the three last

years an inhabitant of tlie county lie is" to represent, and during t/uit time shall have

pursued some hopest calling or busines$for a livelihood.

Mr. Duer called for the consideration of a resolution relative to slavery, of-

fered by Mr. I. Sutherland. The resolution was read, as follows :

" Besohed, That the 4th and 32d sections of the act entitled an act relative to

slaves and servants, passed March 31st, 1817, si)all he unalterable by the legisla-

ture."

The resolution was supported by Messrs. Duer, Sutherland, and Buel, an.d

opposed by Messrs. Brig'gs, Young-, Sharpe, and Tompkins.

Mr. Russell moved to amend the resolution by striking out all that part

which follows the word " resolved," and insert the following :

" That slavery in this state shall not extend beyond the 4th day of July, 1827

as now established by law.''

Mr. King. A few days ago, a motion was made to shorten the time during

which the remaining slaves witliin this state .should continue to serve their mas-

ters, and to declare in the constitution, that slavery does not exist in the state.

The consequences of this declaration, would be the immediate freedom of

1 hese persons. It is known that many of them are old, and that all are without

tiie habits which would enable tliem to provide for their own subsistence.

By tiie law of the state they will bo free in 1827, and in the mean time, mea-

sures may bedevised for their support and protection when emancipated—for

this reason, and it was a sufficient one, the Convention negatived the motion.

It is now proposed lo insert in the constitution, a provision confirming the law

by which the slaves within this state will be free in 1827. By voting for this pro-

vision, those who the other day voted against immediate emancipation, will ma-

nifest tlieir motives in doing so, to have been in kindness to the slaves, and the

proviiiun will also restrain the legislature from prolongmg slavery beyond 1827.

Notliing concerning slavery is now contained in the constitution. The votes

of tho.se who v*ith me were opposed to immediate emancipation, I'equire no

uiher explanation than the pernicious effects to the public, as well as to the slaves

themselves, of such emancipation. On this account, therefore, the provision

proposed to be inserted in the constitution is not requisite.

As a check on the legislature, it is equally unnecessary. The truth and

force of |jubh(; opinion on this subject, ii a sufficient restraint on the legisla-

ture, and there is therefore no reason to apprehend that the legislature, from

anv motive, can be prevailed on to postpone the day of emancipation.

if a constitutional provision on this subject be not necessary, it should not be

made, because every act of this character adopted by one of the states, does

not fail to excite strong feelings in other states, which in these respects are

less happy than ourselves.

Against this provision it is moreover urged, that if we omit to mention it in

our constitution, it may hereafter be forgotten that slavery once existed in the

.state. The suggestion may appear to be more specious than solid, though it is

possible that wc may be as fortunate as our ancestors. -,

It is now the proud boast of England, that the momenta slaVe stands upon

her soil, or breathes her air, he becomes a free man. Yet we are informed

that tirne was, when England sold English men into foreign bondage ; and that

so great was the number of English youths sent for sale to the Irish market,

that Irelraid passed a non-importation law to keep them out. If this practice

of ancient times be almost sank in oblivion, does not the circumstance encour-

r.3
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age us fo hope that the enslaving of black men may hereafter be forgotten :

and should we not forbear to make our constitution a record thereof?
The debate was further continued by Messrs. Jay, Young-, Tompkins, and

Suel, when the question was taken on the amendment oflered by the gentle-"

man from Erie, and lost.

The question then recurred on the resolution of Mr. Sutherland.

Mr. p. R. Livingston moved, that the farther consideration of the resolu-

tion be postponed till the first day of January next. Carried*

Mr. Hunter's resolutions were then read, and negatived.

The committee rose and reported.

In Convention, ordered, that the report lie on the table.

The President nominated the following members of the Convention to con-
stitute the committee on the subject of appointments in the city of New-York,
and on such other parts of the report of the committee on the appointing pow-
er, as have not been acted on, viz.

MR. RADCLIFF, -.

MR. EDWARDS, / tat v ,.

MR. WHEATON, (
^^ New-York.

MR. WENDOVER, J
MR. VERBRYCK, Rockland.
MR. FROST, Putnam.
MR. TUTTLE, Greene.
MR. BUEL, Rensselaer.-

MR. CRAMER, Saratoga.

MR. N. WILLIAMS, Oneida.
MR. CLYDE, Otsego.
MR. FERRIS, Cayuga.
MR. PUMPELLY, Broome.

The nomination was confirmed by the Convention.

Mr. Buel offered the following resolution :

" Resolved, That when the Convention adjourn, it will adjourn till ten o'clock

on Monday morning, and thiit there be two sittings a day, until further order

—

That the hours of meeting be ten o'clock in the morning, and half past six o'clock

P. M.

On motion of Col. Young, the resolution was divided, and; the first part was
lost. TJie second part was then withdrawn by the mover. Adjourned.

MOJ^DJIY, OCTOBER 22, 182T.

The Convention assembled at the usual hour. Prayer by the Rev. Mr. Db
Witt. The minutes of yesterday were then read and approved.

Mr. King, chairman of the select committee, to whom was referred the

proposition of Mr. Tallmadge, relative to senatorial districts, reported as foF-

lows

:

" That the s'ate shall be divided into Piglit districts, to be called senate dis-

tricts, each of which shall clioose four senators.

The tirst district to consist of ilis cojnlies of Suflblk, Queens, Kings, Richmond,,

and Ne\V-Yoik.

The second district to consist of the counties of Westchester, Putnam, Dutchess,

Eockland, Ovange, Ulster, and Sullivan.

The third district to consist of tlie cuuntj^s of Greene, Columbia, Albany, Rens-

selaer, Sci.uharie, and Sclienectady.

The fourtli district to consist of the counties of Saratoga, Montgomery, Hamil-

lon, Washington, Warren, Clinton, Essex, Franklin, and St. Lawrence.

The fifth district to consist of the counties of Herkimer, Oneida, M?xIison, Os-

wego, Lewis, and Jcfliirson.



THE STATE OF NEW-YORK. 493-

The sixth district to consist of the counties of Delaware, Otsego, Chenango,

Sroome Cortland, Tompkins, and Tioga.

The seventh district to consiSt of the counties of Onondaga, Cayuga, Seneca, ami
Ontario.

The eighth district to consist of the counties of Steuben, Livingston, Monroe^
Genesee, Niagara, Erie, Allegany, Cattaraugus, and Chautauque.

And as soon as the senate shall meet after the first election to be held in pursa-

ance of this provision, they shall cause tiie senators to be divided, by lot. Into four

classes of eight in each, and so that every district shall have one senator of eacU.

class, the classes to be numbered one, two, three and four; and the seats of the

first class shall be vacated at the end of the first year, of the second class at the

end of the second year, of ihe third class at the end of the third year, of the fourtk

class at the end of tiie fourth year, and so on continually, in order that one sena-

tor be annually elected in each senate district.

n. That a census of the inhabitants of the state, excluding aliens, paupers,

convicts, and persons of colour not taxed, be taken under the direction of the le-

gislature, in the year 1825, and at the end of every ten years thereafter ; and that

the senate districts shall be so altered by the legislature at the first session after

the return of every census, that each senate district shall contain, as nearly as may
be, an equal number of such inhabitants ; which districts shall remain unaltered

until the return of another census. Provided that every district shall at all times

consist of contiguous territory, and that no county shall be divided in the form*^

tion of a senate district.

The annexed table dividing tlie state into eight senate districts, exhibits the

•number of inhabitants contained in each.

DISTRICT No. I.

White persons, excluding aliens.

b

Suffolk,

Queens,
Kings,

Richmond,
New-York,

Minus,

22,429
18,260

9,118

5,520

107,430

163,758

1,948

164,705

DISTRICT No. II.

Westchester, 30,525

Putnam, 11,014

Rockland, 8,246

Orange, 38,944

Dutchess, 43,910

Ulster, 28,709

«ullivan, 8,559

Plus,

169,907

5,202

164,705

DISTRICT No. UI.

Greene, 22,144

Columbia, 36,383

Albany, 36,524

Rensselaer, 38,884

Schoharie, 22,523

Schenectady, 12,12S

Plus,

168,584

3,879

164,705

DI3TRIC1
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business, which renders it almost impossible for him longer to discharge its ar-
duous labours. The business is still rapidly increasing. The follon ing- is a
statement from the honourable the chancellor, respectmg the amount of busi-

ness done in that court :

" In lo'21, there have been two terms held, one in Albany, and one in New-
York. The one had one hundred and tliirty-seven, and llie other had one isun-

dred and twenty-eight, causes set down for hearing, making two hundred and
sixtj'-live causes, for two out of four terms in the year. There are a consider-

able number of cases submitted upon pleadings and proofs in vacation, and pro-

bably for the present year, tliere will be four hundred causes in chancery
brought u[)on the merits. All that have been hitherto brought to a hearing or

submitted, are decided. There is no cause ready for hearing that has not been
heard and decided."

"In l!i20, there were in the two terms in New-York, three hundred and
ninety causes set down for hearing on merits, and disposed of—say one hundred
and ten more in the said terras in Albany and in the vacation, making fi\e hun-
dred causes that year.

" 1C19, there were two hundred and twenty-four causes at the two Ne\^-
York terms set down forbearing.

" In U'.17, there were, in the two New-York terms only, set down for hear-

ing, two hundred and eighty causes.

in 1814, there were in these two terms in New-York only one hundred and
twenty-three.

" The business of the court appears to be in a state of rapid increase, and
the solicitors and counsellors of the chancery bar are multiplying very fast.

Chancery business, or what may arise on special motions weekly, is also great-

ly increasing : and, in my humble opinion, the chancellor will very soon re-

[uire relief by one or more persons to the south and west, to do what may be
considered as the special or non-enumerated business of the court, and also its

Micidental business, as cases of infants, and sales of their real estates, and lu-

nac}-, drunkenness, injunctions, disclosures, &c. Such business is pouring in

daily, upon the chancellor, and ever since the first of last December, he has

been incessanthj and lahoriously occupied to keep down and despatch the busi-

ness of the term, and of the special and multiplied matter."

From a knowledge possessed by the members of the select committee, to-

gether with this statement from the Chancellor, it was deemed necessary to

provide in some measure for the future discharge of the duties of that ofScc,

other than by an individual. They concluded that to establish the office of vice

chancellor in or near the city of New-York, and leave it in the power of the le-

gislature to establish, whenever it shall be deemed necessary, one or more vice

chancellors in the western part of the state, would be putting that court in a
situation where it might stand.

The committee were of the opinion, that it was impossible to establish any-

competent system without some additional expense ; and as this plan could be

adopted without any very great expense, they thought best to engraft it into

the original stalk, whicli was planted in this state at a very early day, and had
continued to grow and flourish till the present time.

The business in the supreme court has become so extensive, that it is not ia

the power of the judges to discharge it. In the city of New-York, not more
than one third of the causes are usually tried. One half or two-thirds of the

business is necessarily passed over. To remedy this, the committee have thought

proper to recommend the establishment of a supreme court of common pleas,

to eonsistof a chiefjustice and three assistant justices ; which, together with all

the judges of the supreme court, making eight in all, would be competent to

discharge all the business at the circuits. This would make an increase of on-

ly three beyond the present number, and, according to the present salaries giv-

en, would add to the expenditure but nine thousand dollars per annum, which
he thought would be amply repaid to the state by the important benefits it

woidd confer.

The next court that the committee had recommended to be altered, was the

co\i% of common pleas. We purpose to take from the surrogates the powers
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now g-ivcn to them, and repose it in the county courts." By a communication

he had received from the surrogate's office in the city of New-York, it appeared

that at oue term there were one hundred and twenty-seven causes, and in the

other one hundred and twenty-eight, set down for argument. They had not

obtained very ample information from the country, but it was pretty evident,

that a reform was necessary ; and tlie committee, without a pertinacious adher-

ence to their own system, had adopted the course they thought most expedient

fjr the pubhc good.

Gkn. Koot announced his intention to offer an amendment to the first section-

His objections to the report were, that it went too much into detaih General

principles sliould be adopted, and the rest left to the discretion and regulation

of the legislature. As some gentlemen appeared to be averse to engrafting on

Kubstitutes, he would preserve a part of the section as reported, as the original

trunk on which amendments might be engrafted. He tl>ereforc proposed to

strike out all that part of the first section which follows the word " vested," and

insert the following ;

*' In a court for the trial of impeachments and the con-ection of errors, to con-

sist of the president of the senate, and the senators ; in a supreme court, to consist

of a chief justice, and not more titan four, nor less than two, associate justices ;

in circuit courts, and courts of common pleas^ and injustices of th-e peace, and

in suclj otlier cor.rts, subordinate lo tlie supreme court, as the legislature may

from lime to time establish. The state shall be divided into a convenient number

of districts, subicct to alteration, as the public good may require ; and for each,

a cu-cuii judge shall be appointed : He shall have the same powers as a judge of

the supreme court, at his chambers : He shall have the power to try issues, join-

ed in the sapreme court; to preside in courts of oyer and terminer and jail deliv-

ery ; and, if required by law, to preside in courts of comnvin pleas and general

sessions of the peace. The supreme court, shall have jurisdiction, in all cases, in

law and equity ; and tlie legislature may, in their discretion, vest charctry pow-

ers in other courts of siibordmate jurisdiction : Frovkled hozDi-ver, That the court

of chancery, as at present organized, shall continue, until the legislature shall

otherwise direct.^'

Mr. I. SuTHERi,A>n wished the proposition might be first taken on striking

out, as that would test the sense of the house on the abolition of the court of

chancery and the supreme court.

BIr. Munro spoke against the amendhnent. It was complex, and had a bear-

ing upon all the subsequent parts of the report. It could not be called an

amendment to the first section, since it embraced distinct propositions, which,

if adopted, must virtually annul the other provisions recommended by the com-

mittee.

Mr. I. Sutherland proposed to divide the substitute, and first take the

question on strking out, or abolishing the court of chancery.

Col. Young rose and commenced speaking in favour of the amendment, when

he was called to order by the gentleman from Otsego (Mr. Van Buren.)

Gen. Root contended, that the gentleman from Saratoga (Mr. Youug) was in

order ; and the question was referred to the chairman, who decided that the

gentleman on the floor was in order, and might proceed.

Col. Young did not understand that the gentleman from Delaware was dis-

posed to abolish the supreme court. The court of chancery he would be wilhng

to leave for the legislature to determine upon, and if they see fit it might be

put into the hands of the supreme court ; although he was confident the duties

of the court of chancery were never more faithfully, nor more ably discharged

than at the present time.

With respect to the appointment of vice-chancellors, he was opposed to it.

He did not believe the business of this state would even require two courts of

equal jurisdiction in civil affairs. In Great Britain they have the court of King's.

Beach, aud the Court ofCommon Pleas, and these courts do the business of that

country. When we consider the business that must necessarily be done in

that country, with all its internal and external commerce, and that it is done
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By these two courts, we may naturally conclude that the business of this statft

will never be so great as to require more than the courts which we have now-

established.

Should we institute two courts of equal jurisdiction, the one which should b<?

considered the best in public estimation would "^et all the business, and the oth-

er would he a bill of expense without any benefit. It being once fixed in the

constitution, we could not get rid of it, however useless it might be.

He would have the state divided into districts, and ia each district have a

circuit judge, from whose court an appeal might be made to tlie supreme court

ef tlie state. It has been said, that tiie court of chancery was established on

the first settlement of the country. This was a mistake—the state was first

settled by the Dutch, who did not establish a court of chancery. At the time

vvlien the court was established, the inhabitants of the colony all resided in

that part now composing the southern and middle districts of the state. The
contiguity of the inhabitants rendered it convenient to hold the courts in onq

place ; but now they are scattered over this extensive state, so that it is ex-

tremely inconvenient and expensive. If a man in Cattaraugus has occasion to

commence a suit in chancery, he must come to Albany or New-York to cm-
ploy counsel ; for as all the business is done in these places, the country law-

yers are not sufficiently skilled i|i the business to manage a cause to advantage.

Mr. Y. was anxious that equity as well as law should be carried into every

county in the state, and by the amendment of the gentleman from Delaware,

it would be effected. This plan had been tried with success in smaller statcl

than this, and he presumed it would be found beneficial in this state.

With a trifling- amendment, he should be in favour of the proposition €>f the

gentleman from Delaware ; notwithstanding, the select committee who report-

ed on that subject, were entitled to the thanks of the Convention for their in-

dustry and research. Their report, however, he considered too complicated

—

it was more so than any judicial system in the Union ; and it was long enough
for a constitution itself. The report descends too much into details ; and we
are told that it will be best to build upon that report,, when one great objectioQ

is, that it is too long already.

He was willing to leave the legislature to exercise some discretion on this sub-

ject, and if they see fit, he would be willing to have the power given to the otlier

courts. Objections would probably be raised to this plan, but it was the plan

of the general government of the United States. In this state, the decisions,

in chancery are sometimes reviewed by the judges of our supreme court in the

court of errors. A person wIk) is capable of judging in the supreme court, ia

capable of judging in equity. Our present chancellor was taken from the

bench of the suprer.>e court, and has he not given perfect satisfaction ? No com-
plaint has ever been made as to his faithful discharge of duty ; but let the pow-
er be given to the other courts, and then equity as well as law may be carried

home to the doors of the people in every county in the state. He hoped tlie

amendment would prevail.

Mr. Radcliff observed, that the committee xmdonbtedly deseiTed great

credit for their industry and patient investigation ; and his objection to the re-

sult of their labours, was, that they had done too much, and rendered their re-

port too complicated. He pointed out some radical defects, which, in hi*

opinion, existed in our present judicial system ; one of which was, the union
of the judiciary with the legislative department in the court of errors. He was
for having them kept perfectly distinct, and for excluding from the court of

errors the chancellor and the judges of the supreme court. With regard to

the court of chancery, he was opposed to any provision in the constitution, ei-

ther for its establishment or abolition. We ought not to tie up the hands of

tlie legislature on this subject, but leave it discretionary with that department
to retain or abolish it. There were many arguments in favour of abolishing

the court of chancery, although he would wish to see chancery powers lodged

somewhere. In Great-Britan, the chancery court was an immense power,
wielded by the king ; and in this country it was enormous, and unlike any thing

else in our government and institutions. It was inexpedient that such powers
•should be lodged in any individu:\), wha.tever might be his talents and integri-
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ty. IMr. R. explained the constitution of the scAeral slates, in I'egard to the

reg-ulation of chancer}' powers. The constitution of the United States was an
example of blending the adiniuistration of law and chancery powers in the same
tribunal. That example liad been followed by Maine, New-Hampshire, Mass-
achusetts, Connecticut, Vermont, Pennsylvania, Georg-ia, Louisiana, Kentuc-
ky, Ohio, Tennessee, Mississippi, Indiana, and Illinois. In some of these,

particularly in New-Hampshire, the special designation of these powers was
referred to the legislature; in the others, chancery and law powers were blended.

In Nevy-Jersey, Delaware, JMaryland, North Carolina, and South-Carolina,

those powers were exercised by different bodies, and in Virginia they had judges
of the court of chancery. The states that have separated these powers, are

usually those whose constitutions were formed at an early period, and who bor-

rowed their ideas ofjuvisprudence from England.
Mr. Wheaton said, that having had the honour of being a member of tiie

select committee on this part of the constitution, he would take the liberty of

stating- the reasons why the report had necessarily run into a length of detail,

which to some gciiLiemen had appeared inconvenient and improper. If there

was any subject m which a free people had a deep interest, it was the adminis-

tration of justice. The judiciary was to be considered as one of the co-ordinate

departments of the government. It was to be independent of them, as they
were independent of each other. But if the discretion of creating courts was to

be reposed in the legislature, either entirely or partially, to the same degree,

the judicial must inevitably be made dependent on the legislative depart-

ment. Such had been the practical construction put on the constitution of the

United States. By the terms of that constitution, the judicial power of the

Union is rested in a supreme court, and in suchinferiour courts as the Congress
^nay ordain and establish. What had been the consequence under that govern-
ment? Formerly, as now, the judges of the supreme court, uniting with the

district judges in the different states, constituted the circuit court of the Union.
In 1800, it was thought expedient by Congress to confine the judges of the su-

preme court to their constitutional duti-es as an appellate tribunal. Soon after-

wards a change of administration took place ; the law establishing these

district courts was repealed ; and the judges legislated out of oifice, in appa-
rent violation of tlie constitution, which declared that all the judges should hold

their offices during good behaviour. He was then too 3'onng to be capable of
forming any opinion on the question whether the judges could be thus deprived
of their offices, although there was much to be said on both sides of the contro-

A'ers3% But all would agree, that in framing- the amendments which we were
about to add to our venerable constitution, it was desirable to avoid such a
question, and to put the judicial department beyond the control of tlie legis-

lative in this respect. How else could we avoid continual fluctuations in the

organization of our courts? He who can create, can destroy : and if it was to

bo left to the legislature to establish any tribunals of law and equity, even if

they were inferior to the supreme court, the judiciary would be the mere crea-

ture and instrument of the legislature and executive.

According to the amendment proposed by the gentleman from Delaware,
the jurisdiction even of tiie supreme court, was left undefined, and consequcut-
\\ the whole matter was delivered over to legislative discretion.

His colleague from New- York (Mr. Radcliff,) had scru|)les about going
quite so far as the gentleman from Delaware, and would not shut the doors of

the court of errors against the chancellor and judges, but would compel them
to attend in order to be examined upon such questions of law as migiit arise.

Tlis colleague had stated the house of lords in England as an example of such
an arrangement. But every man who reads the reports of the cases determin-
ed in parliament, knew that in point of fact the lay lords seldom or never at-

tended the house wlicn it Avas transacting judicial business. The law lords,

(as tliey were called,) including the lord chancellor, the chief justice of the

king's bench, who was generally a peer, and certain ex-chaucellors of Great
Britain or Ireland, togetherwith the judge^s in practice, constituted the tribu-

ii:il of the Izfii rescxt in that country. So that an imitation of this institution

would produce a court of errors precisely opposite in its composition from that

which ilia colleague seemed to think desirable,
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The geat-Iemnu from Saratoga (Mr. Young',) Iiad fallen into an error of a dif-

lereut kind. He had supposed that only tivo superior courts of common law

and eight judges administered the wliole justice of England in that department

;

and he had objected to the report of the select committee, as being too compli-

cated and requiring a greater number of courts and judges than the business

of this state now demanded, or would at any future period call for. But the

fact was, that tv/elve judges, together with fifteen or tv^/enty nisi prius com-

missioners, were kept constantly employed in administering the common law

justice of that country, besides the courts ofWales and of the counties palatine :

and certainly, when it was considered what this state now was, and what it was

ultimately destined to become in point of wealth and population, there could

be no doubt we sliould require tlie number of judges provided for in the report.

Mr. Radcliff explained. He did not intend to have the judiciary depen-

dent on the legislature. lie was desirous to go as far as they could in fixing

the outlines of a system, without going so far into detail as to prevent the legis-

lature from making such alterations as the state of society might hereafter re-

quire. He was disposed to fix irrevocably such courts as it could be foreseen

would always be necessary. But with regard to the proper deposit of chance-

ry power, it was a great question, although not a new one. He therefore

f iiought it a proper subject for legislation, to be disposed of as the exigencies of

society might require.

Mr. E. did not quote New-Hampshire as a precedent ; but rather to show

that the question of the proper depository of chancery powers was not uniform-

ly settled.
" Mr. Mu>ko defended the report at length, and replied to the remarks which

had fallen from the gentleman from IVew-York, (Mr. lladcliff) who had thought

proper to condemn the report. He called on that gentleman to assign the rea-

sons, on w hich his objections to the report were grounded ; and to point out

the evils we had experienced from the court of chancery.

GeiV. Root said, that gentlemen had called for a division of the subject, and

he moved that the question might be first taken on the abolition of the court of

chancery.
He was not, he said, so absurd as to deny that chancery powers should be

vested somewhere. He was disposed to transfer chancerj^ duties—not to aho-

lisli them. It had been said that v/c should be cautious, and not be hurried

by our dislikes of particular persons who fill the olFices of chancellor and judges,

to abrogate a valuable systrjn. It was not the person, but the office, to which,

liis remarks would be directed ; and it was because the office had been so ably-

filled by tlie present incumbent, that he feared the personal popularity of that

officer would prevent its prostration.

Mr. R. then proceeded to examine the plan proposed by the committee.

The establishment of a court of common pleas, possessing co-ordinate and com-
mensurate jurisdiction with the supreme court, was in his view absurd. The
idea must have been taken from the court ofcommon pleas in England, which
was instituted for the adjudication of civil causes, and has no criminal jurisdic-

tion whatever. The court of king's bench was instituted originally for the

trial of causes in which the crown was concerned. By a fiction of law, they

brought the defendant into court, and by an ac etiam, usurped the proper pow-

ers of the court of common pleasv Ac et'tani sounds well enough in tlie ears of

lawyers: but common people could hardly understand it. The barons of the

exchequer ;rere appointed to take care of the royal revenues ; and here, by
another charming fiction, by a quo minus, the defendant in a civil suit, is

brought into their courts. In this way they had ac ciiamW and quo minus'^d the

whole realm into their grasp. He wished to have tiie powers of our courts dis-

tinctly known and deliued. But we are next presented with a nisi p,rius

court. Whafs that ?—a constitutional provision that a certain court shall try

a cause, unless somebody else shall sooner come and try it. He had rather

have a constitution in the English language.

Mr. R. proceeded in detail to point out the objectionable points in the first

section, and to shew by comparison the superiority of the system he liad pro-

posed. His substitute would remedy the evil of an accumulation of untried

64
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causes, for it wotikl aulhorise such an extension of the court as convenienct
might require. Tlie judg'es would not have to ride post through the state ; but
the administration of justice would be brouglit home to every man's door, with-
out unnecessary expense or delay.

CoL. Young olfercd the following proviso to tlie amendment. " Provided,
however, that the court of chancery, as at present organized, shall continue
until the legislature shall otherwise direct."

Gen. Root assented to the proposition of Col. Young.
Chancellor Kent was opposed to the abolition of the court of chancery,

^nd vesting its powers in the supreme court. As tlie constitutional limitation,

of his tei'in of ofli'-e would arrive before the amendment would probably go
into operation if adopted, lie thoug'ht the committee would exempt him from
tlie imputation of acting uiider the influence of personal considerations, and
he stated in a i'ew words his objections to the propositions oifered by the gen-
tleman from Delaware.
The court of chancery had been a distinct tribunal from the first settlement

of the colony by the English, and it had become too deeply incorporated in

our institutions and jurisprudence, to be now destroyed as an independent ju-

risdiction, witliout the utmost inconvenience and hazard. It v/as wisest and
safest to have the systems of law and equity deposited in separate and distinct

coults. The systems were essentially dilferentin their character, and relations,

r.nd objects ; and each of them required a distinct preparation, and study, and
qualifications. It would be dangerous, and contrar}' to the cautious policy of a
free government, to accumulate all the powers of each system in one tribunal

—we should run the hazard of having equity so intermixed with law, and law
so intermixed with equity, as to lose the certainty and distinct character of

each.

On the continent of Europe, the powers of law and equity were united in the

same courtj; and so were they in Scotland ; but the courts in these countries

followed tlie civil law, and were strangers to the trial by jury. The subjects

of equity jurisdiction were not projier for a jury, and therefore they ought to-

reside in a separate tribunal. Trusts were one great head of equity power,
and they related not only to private trusts created by deed, but to the duties

of public trustees, such as the trustees of corporate bodies, or commercial,
charitable, and religious institutions. Such complicated inquiries and investi-

gations, never could be brought in a compact and intelligible shape before a
jury. Under the same head, executors, administrators, and guardians, and
factors, and agents, were included, and all the minute and vast inquiries con-

nected with sucli trusts. lofants, feme coverts, and lunatics, were likewise

under the special care and superindenee of chancery, and a court of coni'.non

law was incompetent to deal with such matters. The specific performance of

contracts was another fruitful, and very prolific and growing subject of the

po^ve^s and business of a court of equity. So also, cases of fraud, and acci-

dent, and mistake, naturally fell witliin tlie same jurisdiction. The head of

accounts had been noticed by the gentleman from New-York, (Mr. Radcliff,)

as opening avast field for equity cognizance, and he was a little surprized that

the gentleman should consivler that head as dang-erous in a separate court of

equity. Nothing is more complicated than the investigation and settlement of

accounts between partners in trade, and between factors and agents and their

principals. It would be impossible, in most rases, to bring such cases within

the reach of a jury, and a jury would be utterly incompetent to bestow the

time and labcir requisite to examine them. Courts of law always refer such

matters to reference, with or without the consent of parties, and the inves-

tigation can be as well, and perhaps much better, conducted before a master

under tlie direction of the chancellor. Tlie masters in chancery are sworn

officers, whose habits, and study, and knowledge, fit and prepare them for such

duties. The business is made a matter of distinct profession and science, and

they will usually have the skill and capacity which such an exclusive employ-

ment creates. Another emi;:ent advantage attending such investigations

in chancery, is, that the parties can be compelled to answer upon oath to all

<he sifting inquiries that may he necessary to draw forth the truth.
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The practice in some oftlie other states had been referred to in favonrof the

union of equity and law in the same court. E»t in several of the states they

were distinct as with us ; and in South-Carolina, for instance, we are told

by very high authority, that the question had been fully discussed in their le-

gislature, whether the tribunals should be distinct or blended, aud that it had

resulted in a general conviction that it was most wise and expedient to keep

Ihern separate. In the courts of the United States, chancery and common law

powers were blended, but those courts had only a very partial and limited ju-

risdiction in matters of equity cognizance, because those matters were gene-

rally local, and fell exclusively within the cognizance of the slate courts. There

was not business enough belonging to the national courts, to justify the esta-

blishment of distinct equity tribunals. There was no serious force, therefore,

in the precedent to be drawn from those courts, and he was persuaded, from cir-

cumstances which he need not now detail, that tliose courts felt much embar-

rassment in the management of the few equity cases tliat arose before them.

Hq was persuaded that an equity system of jwrisprudence never could be rear-

ed as,d perfected by any tribunal, loaded at the same time with the cumbersome

duties of a court of law.

The mode of taking testimony in cliancery had been made a great objection

to the system, but would that be remedied by transferring the powers of equi-

ty to a court of law ? It v/ould be unjustifiab'ie to bring the subjects in general

before a jury, and if the supreme court was to be vested with equity powers,

the court never could examine the witnesses themselves. This subject had

been discussed and considered in a report whicli he had the honour of submit-

ting to the senate last February, on a reference to him of a bill then pending
• before that house, and as the case was probably new to most of the committee,

he would beg leave to read from the Journals of the senate the material, parts

of that report. Here the Chancellor read the report.in the words following :

To Ike Honourable the Senate of the State of J^t^cw-York.

The Chancellor, in compliance witli the resolution of the honourable the Sen-

ate, of the 2rih ultimo, submitting to his cons-ideration tlie bill, emitled, " An
net to alter the mode of taking evidence in llie Court of Chancery," respecting'

his opinion thereon,

RKSPECTFULLY REPORTS,
That tlie bill provides for a very material alteration in the moc^e of taking testi-

mony in Chaiicery. The substance of tlie bill is, that the Cliancellor shall either

personally examine, ore teiuts, witnesses in Chancery, or appoint some proper offi-

cer or person to do it, and that ilie officer or ptrson lo be appointed, slutll take

notes of the testimony, in the manner practised by a judge at JVm Prhia, and re-

port the same to the" Chancellor : and that it shall be lawful for the par'ies by

their counsel to attend every sue!) examination, and put questions, ore temis, and.

also to examine witnesses, at the same time, touching the competency or credi-

bility of any other witness, and to require points or exceptions, maile at t!ie exa-

mination, to be reserved for the decision of the Chancellor who may liiereupoa

direct such further examinations as the case may i-equire ; and that ii shall be law-

ful for the officer or other person, taking the examination, to adjourn ilie same

to any other day, so as to enable each party to be fully prepared Vv-ith testimony.

Tie first observation that naturally occurs upon the perusal of the I ill, is, that

it vi'ould be entirely out of the power of liie Chancellor to take examinations him-

self, in proper person, and at the same time perform the other duties of his office.

lie is satisfied, from liis own experience, thai the business of hearing and dec ding

on special applications, which are daily, and almost hourly, occurring, and of hear-

ing and deciding on causes, regularlj prepared and set down f<n' hearing upon

plead'ings and proofs, requires his whole time and attemion. It is further to be

observed, that the business of the court is constantly and rapidly increasing, and

extending itself in every direction over the state. It would require at least eight

or ten chancellors to lake all the examinations in person, and at the same time

hear and decide all causes upon the merits, with sufficient deliberation, study,

accuracy, and despatch.
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The C'lanccUor, llicretbre, thinks, that no reliance can Iv pliictd on tiiai. provi.

sion in the bill, and that it ou[;lil to be put entirely out oi" consideration.

The essential all eration in the present practice, which the hill contemplates, is

to permit examinations to be taken, viva voce, before the examiner or otlier officer,

in the presence of parties f^r tlicir counsel, and with liberty lo impeach at pleasure

the competency or credit of the witnesses, and of brinc^insi; up witnesses on each
side, until all tiie testimony is taken which either party may think proper to fur-

nish.

To understand the full force and efTcct of tliis alteration, it may be proper to no-

tice, briefly, the present mode of taking- testimony.

After a cause is at issue, a rule is entered for the parties to produce thrir proofs.

Each party is fudy apprized by the bill and answer of the cUiims and pretensions

of the other. The bill and answer contain a particular and minute history of tlie

Tnatiers in controversy, and this prevents all possible surprize, and each party suffi-

ciently knows what he is required to prove, and what he ought to repel. Interro-

sjatories, or fit and pertinent questions, are then prepared by tlie counsel of each
party, to be put to their respective witnesses. These interrogatories are iuunded
tipon the bill and answer, and cannot well be misapplied. A copy of the interro-

gatories, and of the names and places of abode of the witnesses, and the time and
place of the examination, and the name of the examiner, are all duly served on
the opposite party, who proposes if he pleases cross interrogatories, to be put to

the same witnesses. Tlie opposite party takes the same steps and gives the same
notice in respect to his witnesses. These examinations are cither taken before a
regular examiy.er, appointed by the Council of Appointment, or if the examiner
be not within a convenient distance, or either party chooses otherwise, he may un-
der the rules of the court sue out a commission, and have the examinations taken
before two or more commissioners to be selected by the parties, in a mode provi-

ded. At the time and place appointed, ihe examiner, or commissioners, examine
e.ach witness separately upon the quesions furnished them, and the depositions of
the witnesses are carefully reduced to writing, and read over and subscribed by
them, and the examiner proceed^ in this coarse for days or for weeks togetlier, as

the crse may require, until all the testimony is taken and duly closed. A rule for

pubiica'ion is then entered, and the depositions are made public, andeachpartv
inspects them and takes copies, and if they can impeach the competency or credit

of any witness, who has been examined, they have an opportunity to do it in a fair

and regular manner. If any irregularity has taken place in the course of the exa-
mination, or any improper questions put, the depositions affected by them will be
suppressed, and all possible care is taken by the rules and practice of the court, to

have tlie testimony fairly and fully taken, and freed from all impertinent, or im-
proper matter.

An objection wh.lcli has ofien been made to this mode of taking proof is, that
it deprives the chancellor of the benefit of an oral examination and inspection of
the witnesses. But tliis objection cannot be removed entirely, because it is im-
possible for the ciiancellor to be able to. take the examinations in person. The
objection, however, is in a very con dderable degree, if not in all essential respects,
removed by the practice of awarding a feigned issue, and directing the question
to he tried by a jury, at one of the circuit courts, w!ien the cause resolves itself

into a mere ma'ter of fact, and depends chiefly on the credibdity of witnesses.
This is done In all cases under the statute concerning divorces, wlicn the fact of
ndtdieiy is denied, and so it is in all cases, where the cause turns upon the com-
petency of a testator in making his will. It may be done in any other case, in

which the fact disputed is doubtful, and the chancellor cannot otherwise arrive at
a satisfactory conclusion.

Another objection to this mode of taking testimony is sometimes raised, and
it is one which seems principally within the purview of'the present bill. The ob-
jection i-:, that the parties are not present by their counsel, to question and cross-
examine the witnesses, viva voce, and by discovery of what is proved on one side,

to be enabled to meet It by countervailing proof on the other.
It is worthy of much consideration, wliether an alteration of the practice in this

respect, would not be productive of more evil than good. The Chancellor is of
opinion that the present practice would no' have stood ro long the test of ex-
perience, if it had not been founded upon very solid reasons, and he apprehends
that the alteration proposed by the bill, would be attended with injurioits conse-
quences.
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\n ihe first place, it would increase the cor.ts of a suit. The drawing' of the in-

terroccatorics isatnflint^ expense, compared to what the attendance of counsel

iipo:i'evei-y such examination would be. The extra expense of counsel, in every

importanl case, is much more burdtnsome to the suitor, than the taxable costs.

The very presence of counsel would render every sucli examination, more or less

litigious. These examinations, in every important cause, (and chancery causes

are usnallv important and embrace a great variety of complicated matter,) would

necessarily consume weeks, and would be protracted by the thousand interrogato-

ries of counsel, by objections to questions put, by argument and discussion, by

exceptions taken, and points reserved, and by the want of the presence of a

judge of sufficient weight of character and aulhority to dispel doubts and to in-

.spire respect.

Tliese open, public examinations, conducted by counsel, would also greatly re-

tard the progiess of tlie suit. As examinations are now had, each party selects

his witnesses upon liis previous knowledge of the case, and is under no temptation

to hunt afier, or fabricate testimony to attact his adversary's proof, and to prop

up the weak sides of his own case, lie brings forward what his counsel inform him

to be material proof, and the interrogatories are all framed to meet tlie very mat-

ters of fact del ailed in the bill and answer. Each parly stands on equal ground.

There is no opportunity for speculating on each other's proof, and of running a

race of diligence, day "after day, and week after week, in supplying fresh proof to

make and resist attacts, and to exhaust each other by an obstinate and irritated

litigation. Under the present practice, the parties are kept undisturbed and tran-

quil, and have potiiing else to do but quietly to collect proof at once, to support

their respective allegations. But if the parties, by their cnunsei, are permitted to

go before the examiner, the passions would be instantly excited, and a vexatious

inquiry commenced. Adjournment upon adjournment, would necessarily be re-

quired to seek for countervailing proof, and examinations would become exces-

sively tedious. Delays would be greatly and unavoidably promoted by the per-

mission which the bill gives the counsel to raise points and tender exceptions,

which the examiner is to refer to the chancellor. Each of these exceptions would

require a regular hearing and discussion before him ; and this would often lead to

a renewed examination. The burdensome and prolonged examinations upon re-

ferences before a master, where counsel attend, and each party enters into such an

examination by witnesses, as he thinks proper, aiford a sample of what might be

usually expected under the provisions of tlie bill. Some of those examinations

before a master have been known to have consumed montlis, and to have been most

laborious and distressing to all concerned.

Another and a more serious objection to the new mode of examination proposed,

is the temptation it would hold out to abuse. The parties, or their more sagacious

counsel, would be enabled very early to detect the weak parts of their adversary'.s

proof, or their own, and they could be induced to seek, upon adjournment, for

further testimony to meet the pressure and exigency of the case. It is to guard

against this species of abuse that examinations in chief are rarely permitted, af-

ter the testimony on each side has been disclosed by publication, and it is upon

the same principle, that courts of law will not grant a new trial, merely to ena-

ble a party to accumulate testimony on any given point, or to meet that which

was taken on the opposite side. The language of the courts of law is, that it

would tend to hitroduce fraud and purjury, by atlbrdiiig an opportunity to tamper

with witnesses, and by taxing the ingenuity of a party, after tlie discovery of his

.adversary's strength, to supply all deficiencies of testimony on his side. It is for

the same reason, that a witness who has been once examined in chief, cannot be

re-examined before a master without a special order ; and even then, not to any

matter to which he had been before examined. In trials at common law, before a

jury, the mischief cannot well arise, because the cause is heard, and the verdict

taken at one silting, and all undue opportunity for ranging at large and getting u^

suppletory proof, is precluded.

The practice which is now in use on this subject, has continued the same since

our revolution, and it was taken from the Evglish practice, where it had continued

for ages without the discovery of any serious evil. It has such a weight of ex-

perience in its favour, and has become so improved and perfected by time, that

this circumstance alone, must give it immense advantages over every untried in-

novation. The same mode of examination was recognized and guarded by the

rules which the wisdom of lord Bacon estf.bUshed, for the government of the
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court of chancery, as early as the time of king James I.; and the practice stands

to this day almost precisely as he decKired it. Even during the period of tl»e

Enghsh commonwealih, when every part of the Eng;hsh constitution, except

their jurisprudence, was laid in the dust, and when the commissioners, who took,

the place ot tiie chancellor, undertook the reformation of the court, the present

modi- of examination of witnesses was preserved, and made an mteresting- part

of a special ordinance ; and as evidence of the uniform sense, supported by the

lontj experience of tiie English courts on this subject, it has become an axiom in

their equity policy, that no proceeding can take place, of more dangerous import,

than to permit parties to make out evidence by piece-meal, and after a discovery

of I he weakness of testimony, to allow them an opportunity to look out for wit-

nesses to supply the deficiency. Such a course of practice leads to perjury and

vexation.

The Chancellor, during the period that he has bad the honour to preside in the

court of equity, does not recollect of ever hearing a complaint or suggestion, that

the present mode of taking testimony had been abused, to the injury of private

right, or that each paity had not been able to take all the proof that a reason-

able diligence might, have procured, and the nature of the case required. He

has never been led, even in a single instance, to suspect, that a cause was lost or

injured, or the trutii suppressed, from tlie want of a public oral examination in

the presence of the parties. It is extremely rare that a feigned issue has been

called fo\', or that any serious dlfncully has occurred after a due examination of

the proofs, in ascertaining, to his entire satisfaction, the real justice of the case.

The Chancellor is then fore enabled to add his own experience to the accumu-

lated experience of the two last centuries, in favour of the sufficiency, the safety,

and the wisdom of the mode in taking testimony which has been pursued. If the

present mode be expensive (and it is perfectly Utopian to suppose that impor-

tant causes can be carried on without very considerable expense) the mode propo-

sed would increase that expense. It would render examinations much more tedi-

ous and burdensome, both to suitors and to the profession ; and it would, as he

greatly fears, lead to abuses, hazardous to public morals, and dangerous to the re-

putation of the court.

The Chancellor respectfully submits these objections to the candour and wisdom

of the Senate. He has made them with the utmost frankness, and with no wishes

on the subject, distinct from his sense of the public welfare. He begs leave at

the same time to exprtsshis dutiful and greateful acknowledgments tor the con-

fidence which the resolution under which he has acted implies, and it is his con-

stant endeavour, by a faithful discharge of his public trust, to deserve that con-

•fidence.

All which is respectfully submitted,
JAMES KENT.

It was well ohserved the other day, (continued the Chancellor,) by the gen-

tleman from Orange (Mr. Duer) tiiat to iimovate is not always to reform. The

maxim was derived from the wisdom ofLord Bacon ;
and why should we break

up the foundations of a court which has stood so long, and received such

marks of public confidence ? The business of the court has been for some time

past, rapidly increasing, and that is evidence of the general conviction of its

utihty. We ought to cherish the ancient and venerable institutions of the state.

Those states which have not a separate court of chancery, feel the want of one.

The general language of the experienced and enlightened jurists of our coun-

try is in favour of the judicial establishments in this state, and their success and

character have received the flattering tribute of their approbation. The mea-

sure proposed would essentially injure our character as a wise and reflecting

people. .

Excuse me for the interest which I take on this subject. It is not personal.

I am soon to retire from public hfe, and the amendment would not affect the

short remaining term of my office. But I wish well to our courts, and I have

a still higher wish for the welfare of my native state. My prayer is, that length

ofdays may hi in her right hand, and in her left hand riches and honour.

Mr. I. s'uracRL \ts'd remarked, that with respect to innovations, they were

not at all chargeable to the select committee. They were to be found, not in

ihe report, but in the substitute offoi-ed by the gentleman from Delaware. Ihe
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committee were disposed to establish—not to destroy. Tliis was emphatically
the case with respect to the court of chancery. Tlie committee had proposed
not to increase the powers but the officers of the court. Tliey had not recom-
mended to put upon the community any court which it is not already burthen-
ed or blessed with. The gentleman from Delaware admits that chancery pow-
ers must exist somewhere. This, in his (Mr. S's.) opinion, admits the 'whole
argument. It was said, and doubtless with truth, that the press of business was
such as to create delays, that virtually amounted to a denial ofjustice. If that
were the case, it would be palpably wrong to add to the business of that court,

(pressed down as it already is.) by the additional weight of all the causes that

are now decided by the Chancellor. There were other considerations. The
modes of proceeding were essentially different ; and it would be impossible for

juries to try the complicated issues that come before a court of chancery.
Another branch of chancery powers was the granting of injunctions to stay

proceedings at common law. But it would be absurd for a body of judges to

issue an injunction from the chancery to the law side of the court.

The constitutions of the several states had been cited. But it would be found
that there was no state where those powers were blended in which those powers
were general. Delaware had tried both systems, and in 1799 had divided the
chancery powers into a distinct and separate branch; and the question had
been decided in favour of that course in South-Carolina, after long and deli-

berate discussion.

On motion of Mr. Duer, the committee then rose, reported progress, and ob-
tained leave to sit again.

On motion of Mr. Wheatox, Mr. Root's amendment was ordered to be
printed.

Mr. Dodge offered the following resolution :

** Resolved, That .1 committee of be appointed to revise and prepare for pub-
lication the amendments wliich sliall be agreed to in Conveniion, and that they be
instructed so to arrange them that tliey may be submitted to the people in detail,

and in separate articles, and not as an entire or new constitution.

The resolution was ordered to lie on the table. Adjourned.

THURSDAY, OCTOBER 23, 1821,

Prayer by the Rev. Mr. De Witt. The President then took the chair, and
4hc minutes of yesterday were read, and approved.

THE JUDICIAL DEPARTMENT.

On motion of Mr. Eastwood, the Convention resolved itself into a committee
of the whole, on the unfinished business of yesterday, (the report of the commit-
tee on the judicial departmrcnt)— Mr. Fairlie in the chair.

Mr. Buel said—Mr. Chairman, I shall in the few remarks, which I pur-

pose to make, endeavour to remove some of the prejudices which appear to be
entertained against the court of chancery, in regard to its proceedings. It has

been represented as a court difficult of access, and expensive, and prolix in its

proceedings. Some gentlemen seem to suppose that at every stage of the pro-

ceedings in chancery, the aid of a solicitor or counsel residing in the place where
the court sits, is necessary. But it will be found, on examination, that proceed-

ings in that court may be conducted by solicitors in remote parts of the state,

with as much facility as proceedings in the supreme court : and if there is any
greater difficulty, it arises from the nature of the subjects of chancery jurisdic-

tion, and not from the defective organization of the court, or from any peculi-

arity in its proceedings. Most of the proceedings are conducted out of court,

even to a greater extent than in suits at law. In an ordinary suit the first

step is to file a bill, which the solicitor prepares in his office and transmits to

one of the clerks. The solicitor then makes out the subpoena, which is the
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process of the court, to compel appearance directed to the parties who are iiiaJe

defendants and whicli may be served by any person.

When the defendant has thus been subpoenaed, he employs a solicitor to en-

ter his appearance with the clerk. The plaintiff's solicitor on receivin<i,- notice

of appearance, serves a copy of the bill on the defendant's solicitor. The de-

fendant's solicitor within the time presci-ibcd by the rules, prepares the answer,

and serves a copy on the plaintiff's solicitor. Thus far no application is ordi-

narily neccssarv to be made to the court, unless an injunction is applied for.

When the ansvv'er is filed, the complainant's solicitor may put the cause at issue

by filing a replication. The parties may then proceed to take their proofs ei-

ther before an examiner in the county where the witnesses reside, or before

commissioners agreed on by the parties, or appointed in the manner provided

by the rules of the court. The examinations of witnesses may at the option of

the partiei bo taken in all cases in the immcdiale neighhouriwod of the witnes-

ses • and in this respect the convenience of parties and witiicsst's may be con-

sulted to a much greater extent than can be done in suits at law.

When both parties have finished taking their testimony, the depositions are

made public, and the cause is ready for argument. At the hearing of the cause,,

it is true, that counsel must attend the court. But the difficulty and expense

are no o-reater than in causes in the supreme court. In suits at law counsel

must attend to try the cause at the circuit ; and if any question of law arises,

they must also attend the term of the supreme court. The court of chancery,

therefore, is no more remote from suitors or counsel than the supreme court.

All the arguments which have been urged against the court of chancery on the

ground ofIts terms being confined to two or three places in the state, and there-

by subjecting suitors to expense in employing counsel to conduct their causes,

apply with equal force against the supreme court.

If the court of chancery should bo abolished, and its powers transferred to

the supreme court, all the evils complained of would remain in full force.

The mode of proceeding in the court of chancery in taking evidence by ex-

aminations in writing, has been complained of ; it has been said that the wit-

nesses ought to be examined openly—that the examinations are expensive

—

and that tT'uth is not so well ascertained. After the very able defence made by

the chancellor, of the mode of taking testimony in that court, I shall forbear to

make any remarks on that subject—but will only remark that the practice of

the court can at any time be altered by the legislature. A fault in the prac-

tice, therefore, ought not to be urged as a reason for abolishing the court.

The great expense of tb.e proceedings in chancery, is a subject much spoken

of, and some gentle^ncn are disposed on this ground alone to abolish the court.

It' might easily be shewn that unless equity and equitable relief is also abolish-

ed, the evil would not be remedied by the abolition of the court. Eqtiitable

remedies pursued in any other tribunals, would be attended witii as much ex-

pense as in the court of chancery.

The p-rcat expense which often is incurred in chancery suits, results from the

nature of the subjects, there litigated. The taking of testimony, forms the great-

est item of expense—and until some mode of ascertaining truth can be found

out different from what has yet been discovered, suits which involve intricate

questions of fact must be attended with great expense.

I have long believed, however, that some improvement in the sjstem of ad-

ministering equity might be made.

Some of the more ordinary business of the court, might be conducted bctore

masters in chancery, or other officers, in the different counties of the stale. If

masters properly qualiGcd should be appointed, they might be entrusted with

the power of allowing injunctions, saving to the party against whom an injunc-

tion should be issued, the right of apply ing to the court for its dissolution. The

power of issuing commissions to try questions of lunacy—or habitual drunken-

ness, might also be conferred upon masters in chancery. Petitions for the sale

of infants' lands to a limited extent, might be disposed of before the same tribu-

nals. Nor can I perceive that any objection could be made, against allowing

masters to examine into the regularity of the proceedings on bills for foreclosing

n-orto-a^-es where no defence is made. This would save the trouble and e\
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pCKse of attending the courts of chancery, to obtain an order for the sale of
mortgaged premises, incase where no defence was made or pretended, and the
expense of the proceedings would be considerably diminished. I mention these
as cases of the most ordinary occurrence ; others of a similar nature might be
mentioned. If equity powers, to a limited extent, and in defined cases, preserv-
ing the superintending power of the court, were conferred upon persons suita-

bly qualified to exercise them, suitors residing in remote parts of the state

would be much accommodated—and the court would be relieved from a press of
small business which now occupies much of its time.

In a few instances the power of granting injunctions, has, by a statute

made some years ago, been conferred upon certain masters designated by the
Chancellor.

The number of these masters, as well as their powers, might be increased,
and equity in matters of the most ordinary occurrence would thus be adminis-
tered in every county of the state—without destroying the unity or altering the
structure of the court of chancery.
Mr. N. Williams stated, that on a subject of so much interest to the state

as that ofa proposition to abolish the court of chancery, he could not remain
perfectly silent ; and j'et he was not inclined to enter into the debate, which
had been so ably conducted. He was not inclined at present, to say any thing
of the report in general. As to the chancery, he would do nothing more than
to lay before the Convention the very able and conclusive opinion of one ofthe
justices of the supreme court of the United States, who was entirely disinterest-

ed and was admitted to rank among the first of the elegant and learned jurists

of our country. Tlie extracts which he would lay before the Convention,
would go to prove, in the most conclusive manner, in the first place, the impor-
tance of tlie equity jurisdiction, and, secondly, the propriety, if not the neces-
sity, of placing it in a court separate from the common law courts. To chancery
lawyers the subject may be familiar; but to many others this is not the case.

Speaking of tlie subjects of equity jyrisdiction, he says—" There are cases when
relief becomes necessary from accident or mistake of the parties ; cases of com-
plicated accounts, whether between partners, or /actors, or merchants, or as-

signees, or executors, or administrators, or bailees, or trustees ; cases of fraud,

assuming myriads of vivid or of darkened hues, and as prolific in their brood as

the motes floating in sunbeams ; cases of trust and confidence, spreading
thi'ough all the concerns of society,and striking their roots deep and firm through
all the foundations of refined life and domestic relations ; cases where bills of

recovery are indispensable to promote public justice ; and lastly, cases where
bills of injunctions are the only solid security against irreparable mischiefs and
losses. Some other cases might be mentioned ; bat those above named must
<;onstitute the body of every equity jurisprudence adapted to our country. And
in the times to come, they will probably give ample employment for all the

learning, and acuteness, and diligence of the ablest chancellors, in states where
courts of equity are established." After reading more from the same author

to the same point, Mr. W. proceeded to give extracts on the second point.

" But, it may be asked, why all these objects are not, and may not, be as fully

accomplished by courts of law ? To a certain extent they undoubtedly are ac-
complished by tliose courts, for it would be strange, if courts, established for

the administration of justice, should wholly fail to answer the purpose of their

institutioiK" " There are many cases in which the parties are without reme-
dy at law, or in which the remedy is wholly inadequate to the attainment of

justice. Courts of law proceed by certain established forms, and administer

certain kinds of remedies ; their judgments are almost invariably general, for

the plaintiff or for the defendant. If a case arise in which the remedy already

existing at law is inapplicable, or the established forms cannot be pursued,

there is an end of relief." It might as well be asked, he says, " Why may not

courts of equity perform all the functions of a court of law ? But the true an-

swer is, that each is adapted to its own objects, and cannot accomplish the ob-

jects of the other without breaking in upon all the settled analogies of the com-
mon law, and shaking its oldest and most venerable foundations. He who is

bold enough for such an undertaking, may applaud himself as possessing the te-

jnerit.y of Phaeton, with the perfect certainty of not escaping his fate."

05
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*' We think that the administration of equity sliould be by a distinct court,
having no connexion with, or dependence upon, any court of common law.

There are many reasons which urge us to this conchision. The systems of

equity and law, are totally distinct in their relations and objects. The practice

and proceedings have little or nothing in common. Tlie principles of decision

are in most cases exceedingly ditferent. A ^ife devoted to either study, will

not more than sultice to make an eminent judge ; a life devoted to eitiier wiM
be filled up with constant employment. There is some danger, when both sys-

tems are administered by the same court, that the equity of a case will some-
times transfer itself to the law side of the court, or the law of a case narrow
down the comprehensive liberality of equity. Tlie mixture, when it takes

place, is decidedly bad in flavour and in quality."

He speaks, then, of the delicate duty of granting injunctions upon judgments
obtained at law, which should be entrusted to an independent court ; and then
alluding to the courts of the United States, which have equity powers to a cer-

tain extent, he says, " They can, in general, take cognizance of suits in cquitv

only where the United States, or aliens, or citizens of other states, are parties.

JVow it must be obvious, that the great mass of equity suits in every state must
consist of controversies between citizens and inhabitants of that state ; and
that local laws will greatly swell that mass. Where there are few cases, a
court either of law or equity may transact the whole business without any se-

rious inconvenience. But it is far otherwise, where suits mix up with all the

concerns of society, and may have an indefinite multiplication."

Mr. DuER supported the report of the select committee at length,, and re-

plied to thef arguments that had been urged against it.

Mr. N. SanfoRd offered the following amendment.
" The legislature shall have power to modify, alter or abolish any court oflaw

or equity, to establish new courts of justice, •nd to transfer the functions,or ju-

risdiction of one court to any other court, subject to the following restrictioni :

1. That the court for the trial of impeachments and the correction of errors, as

now established, shall remain unalterable.

2. That llie right of appeal to the court for the trial of impeachments and the

coiTection of errors, from all subordinate courts, shall be preserver, under such

ILinitaiions and regulations as the legislature shall make.

3. Tliat all judges of courts, superior to tlie county courts, shall hold their offi-

ces during good behaviour, or until they shall attain the age of sixty years, and
shall receive for their ser"ices a compensation which shall not be diminished dui:- .

ing their continuance in office.

Mr. Van Vechten, in the remarks he was about to make, sliould not pur-

sue the order of the amendment before the committee ; but first consider the

proposition for abolishing the court of chancery. It liad been proposed to

transfer the chancery powers to the supreme court. What benefits, he inquir-

ed, could result from the transfer ? Gentlemen had said it would be bringing

justice home to the doors of the people, and diminish tiic expenses of carryiaj^-

on suits. This, he believed, was not correct. The chancellor had yesterday

remarked, and he fully concurred in the opinion, that the expenses of litigation

would in no degree be diminished by transferring equity jurisdiction to the su-

preme court. But it had been said that the power of the chancellor was im-

mense, liable to abuse, and dangerous to the liberties of the people. He con-

tended that the jurisdiction and powers of the court of chancery were so well

defined and guarded, that no danger was to be apprehended. Admitting, how-

ever, that the power of the chancellor was formidable, would the danger be

lessened by uniting this power with that of the supreme court ? Would not the

danger rather be increased by such an alteration ? This argument appeared to

defeat the object, for which it was introduced- Safety consisted in a division,

not in a union, of power. The two great departments of law and equity are

distinct, and should never be united. His honourable colleague, (Mr. Kent,]

had yesterday stated, that when he was appointed chancellor, he was compel-

led to commence a new course of legal study, although he had held the ofiice

of chief justice. We had been told, tl(at certain states had no courts of rhan-
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uGiy, and were able to administer justice without them. He reminded g'eri'

tlemen, that these very states admired and coveted the system, wliich gentle-

men wished to abolish. Ag-ain, we had been told that this court orig-iiiated in

Kng'land, and was there used as an engine of the crown. He was at a loss how
U»is could be considered an argument against it in this country, if it had been

found beneficial as established with us. The gentleman from New-York, (Mr.

Radcliff,) was in favour of abolishing the court of cliancery, and of leaving the

disposal and distribution of its powers to the legislature. To this course he

was decidedly opposed. It was a dangerous and i)ernicious innovation, break-

ing in upon tlie fundamental principles of ourjudiciar)'. There was one other

topic upon which he should offer a few remarks. The gentleman from Dela-

ware was in favour of excluding from the court of errors, the chancellor and

judges. This was, in his view, a most injudicious innovation. The benefit of

associating the judiciary with tiie senate to constitute a court of errors was mu-
tual—the judges enjoyed the privilege of hearing able counsel and acquiring

new views, while the members of the senate, who were, in most cases, men of

plain sense, little versed in the intricacies of law, derived benefit from consult-

ing and advising with the intei-preters of equity and law.

Mr. Wheeler. It was not my intention to have risen on this occasion,

nor should I claim the indulgence of the committee, did I not, in consequence
of the allusion which has fallen from the honourable chairman of tins select com-
mittee, feel myself called upon to explain the reasons which induced me to

dissent from the opinion of a majority of the committee who framed the report

now under discussion.

Sir, it will not be expected from a mere layman that he should venture a la*

boured exposition of the system of judicial polity embraced and recognized by
the constitution of 1777; but as many gentlemen appear to treat the first

branch oftlje amendment offered by the honourable gentleman from Delaware,
ris novel in its cliaracter, and dangerous in its tendency, I may be permitted

to say, that I can neither perceive novelty nor danger in the plan which he
proposes ; although it may he questioned whether the adoption of it would sub-

serve the best interests of the state. The administration of equity, as contra-

distinguished from law as a prescribed rule of action, is unquestionably of high

antiquity ; and, indeed, it is evident, that property cannot, in all cases, receive

complete protection, unless through the medium of a moral scrutiny, and an
equitable adjudication. But surely it cannot be correct to term that propo-

s-ition novel and unsound, which merely goes to unite law and equity powers,

and directs that both shall be administered by the same tribunal, when it is no-

torious, that the distinction of separate courts for dispensing these powers, is

not known or practised by any country in Europe except England, and is

equally unknown to the United States, and to every state in the union, with a
few exceptions.

The court of cliancery, as at present organized in England, is founded in

usurpation. In tliat country, it has expanded its grasp over both law and equi-

ty, and lias drawn to itself, by gradual encroachments upon the precincts of the

common law courts, a jurisdiction of immense extent.

I need not remind this honourable committee of the long and arduous strtig-

gle maintained by our Saxon ancestors, in defence of the common law, and of

the code of Alfred, against the attempts of their Norman conquerors to intro-

duce the civil law, which they and their monkish followers had engrafted upon
the Pandects of Justinian.

In this conflict, our ancestors were eventually successful. They prcser^'ed

frcm the rude grasp of popish civilians tiie trial by jury, the right of examining-

witnesses ore terms, together with the numerous and iuvaluable civil privileges

interwoven in the common law of the land.

But when the clergy were driven from the courts of commdn law, they held

fast to the office of chancellor, which they claimed as their own, by virtue of

ecclesiastic prerogative, and denominated by tliexn a spiritual court, for the

keeping of the king's conscience,—the spiritual supcrintendance over his courts

of judicature,—the government of uses, which piety or superstition granted to

the church.—protection of infant-i, <tc. &c, and from this beginning, the chaor
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c«ry court of England, and of this state, have extended their jurisdictiou to

most cases which arise out of the private controversies of mankind.

I wish, however, to be expressly understood, when I say that I shall vote

against the abolition of the court of chancery, as I am satisfied that no public

benefit can arise from the transfer of its powers to the courts of common law ;

and more especially, as the whole system of our jurisprudence is deeply inter-

woven with the principles of our government, it migiit prove dangerous to the

best security of the citizen to abolish that court. I should, however, be pleased

to see its exuberant powers somewhat circumscribed—but that duty more pro-

perly belongs 16 tlte legislature, than to this Convention.

My objections, sir, to the report of the committee, are, tlitit they propose to

create two supreme tribunals, each of which is to possess co--ordinate power,

and co-extensive jurisdiction. I object, because courts thus constituted would
endanger that uniformity of legal decision, upon which alone must rest the se-

curity of persons and of property. Again : the proposition of the committee^

in my humble view, innovates upon those great and cardinal principles of ju-

risprudence, which inculcate the benefits to be derived from the constitution

of courts of limited and subordinate jurisdiction, communicating with others of

more extended authority, in regular gradation, until you i-each the supreme ju-

dicial tribunal, or court of last resort.

And if it be indeed true that the business of the supreme court has accumu-
lated, so as to render auxiliary assistance necessary, I contend, that the safest

and most congenial remedy will be in the creation of a sufficient number of as*

sistant judges, who may be confined to circuit, nisiprius, and oyer and termi-

ner duties, with such collateral business as may be enjoined upon them. By
such an organization the supreme court will come in contact with no other su-

preme tribunal ;
possessing co-ordinate authorily, it will, as formerly, hold its

superintending authority over all inferior tribunals, and will liave ample time

to hold such number of stated and fixed terms in New-York, Albany, and Uti-

ca, as to effect that despatch in judicial decision, which will effectually silence

every complaint of the law's delay.

Again, sir, I object to the report, that it is too diffuse and voluminous, and

that instead of prescribing a general rnle for the organization of the judicial

department, it embraced too much of legislative detail, and that it was further

defective, inasmuch as it retained the county courts, without giving to them an
organization, which would command that respect and confidence, which is doc

to the antiquity of their origin, and to their former usefulness, when they were

justly considered the favourite courts of the people.

Mr. Jay said that great talent and learning had been exhibited in the dis-

cussion of this question, and he should not repeat the arguments which had

been so powerfully urged. He wished, however, to make a few remarks on

one point—the delay ofcases in the court of chancery, which had been mention-

ed so often in debate. He stated the immense number of suits which were an-

nually disposed of by the chancellor. What were the causes of this expedition

and despatch ? First, the confidence which was reposed in the opinion of the

chancellor—and, secondly, the certainty that the opinion of the chancellor, if

incorrect, would be reversed in the court of errors. If the chancery powers

were transferred to the supreme court, and circuit courts, there must necessa-

rily be much delay, and additional expenses incurred, which would fall upon

clients. He dweft for some time on the amendment of the gentleman from

Delaware. In his opinion it proposed dangerous innovations. We were called

on to give up what had been tested by long experiment, for a system which liad

never been tried. He begged gentlemen to consider that we were now in the

full tide of successful experiment. The court of chancery had been of im-

mense advantage to the state, and he hoped we should never consent to its abo-

lition.

Mr. Van BuRen did not intend to enter into this debate. He had witnes-

sed with a high degree of pleasure and satisfaction the manner in which this

subject had on all sides been discussed. It was a momentous que-5(ion, and

while it had drawn forth the talents and wisdom of the committee, a degree of

moderation had been manifested, which we had not always expcrisnccd in other
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ifebates. lie considered this highly auspicious to the important decision we
were about to make. No question of equal magnitude had yet engaged the

attention of this Convention. It had been proposed, that we should roll from
its bed the corner-stone of our judiciary, which had been planted by the hands
of our fathers, and which was the chief support of the structure which was
reared upon it as a basis. We have been urged to commit to the winds a sys-

tem which had justly been considered the proudest pillar in our political fabric,

and had been a subject of admiration in all parts of the country. He spoke of
the proposition to exclude from the court of errors the chancellor and judges.

IIu deprecated such an alteration. It would never meet with the approbatioa

of the citizens of this state. The greatest excellence in the constitution of

that court consisted in the union of the judiciary and the senate—men of plain

understanding, with men versed in the science of jurisprudence. He spoke at

some length of the advantages of a court of chancery. No judge of a court of

law could feel himself at honje in chancery suits ; and be fully concurred in

opinion with tlie gentleman from Albany, (Mr- Van Vechten,) that a new and
long course of study was necessary to qualify even a judge for the office of

chancellor. If there were defects in the system as now existing, let them be
corrected—let us amend, not destroy. He could not believe that the people

of tliis state ever entertained an idea, that this Convention would proceed so far

as to abolish the court of chancery and the supreme court, nor would tliey sanc-

tion such an innovation. He concluded with offering the following amendment

:

" The court of chancery sliall consist of a chancellor as heretofore ^^ but the

legisliture may from time to time vest equity powers in subordinate courts, or
persons, under such limitation and stihject to appeal, and on such terms and con-

diiions as the legislature may prescribe.'*

CoL. Young contended, that gentlemen, who had preceded him in debate,

had placed the amendment hi a wrong point of view. It had not been propos-

ed to abolish tlie court of chancery ; and if the question on that point was taken
now, he should vote against it. Tlie extent of the amendment was merely to

leave the subject to the legislature, with the privilege of retaining it or not.

He spoke at considerable length on the constitution of the court of errors, and
the inexpediency of uniting the judiciary with the senate. What, he asked>
was the object of associating thejudg-es with the senate ? Was it not to give
them an undue influence over the rest of the court, and to give them, an op»

portuuity of recommending their own decisions ? He also replied to the argu-
ments which had been advanced in favour of the court of chancery, and ac-

knowledged his inability to see their force.

IVIn. Van Buren made a few remarks in reply to Mr. Young, when the
amendment was read, and the ayes and noes were called for.

Gkn. Root said before the question was taken, he wished to modify the
amendment, to make it less objectionable in the view of certain gentlemen,
and proposed an alteration, by which the chancellor and justices of the su-

preme court would continue, as heretofore, members of the court of errors, un-
til tiie abolition of the court of chancery.

AIr. N. Sanford said, that he had, in tha morning, surnitted a plan, which
contained his views of the amendments proper to be made, on the subject of
the judiciary. As that plan had been misunderstood, he would explain his

views concerning it. That plan did not propose to destroy either the supreme
court or the court of chancery ; but, on the contrary, it proposed to retain both
those courts. Mr. S. wished that the court for the trial of impeachments, and
the correct-ion oferrors should remain as it is, and that the judges of the supreme
court, and the chancellor, should continue to be members of that court. But
he desired that the leg'islature should possess an ample power to create new
courts of justice, and to modify all courts subordinate to the highest court of
appeals. He wished that the legislature should have power to transfer any
portion of the jurisdiction of the supreme court to any otlier court, and also

power tn create new courts of equity, or to transfer any of the subjects now
belonging to the court of chancery, to existing courts or new courts of law.
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He deemed it to be very important to the state that much of the business now
done in the court of chancery should be triiusferred toother tribunals. The
great question upon which we differ, is, how much shall be done upon this sub-

ject in the constitution, and how much shall be left to the legislature. The
report of the select committee proposes to establish all, or nearly all, our
courts of justice in the constitution. This was not proper. If the scheme of

the committee were entirely perfect in reference to our present condition, it

would probably become inadequate to the exigencies of the state in twenty
years from this time ; and if this scheme should be now adopted, the legislature

would tlien be destitute of power to make the alterations which the public

good might require. The composition and organization of the court of the

last resort, and the right of appeal to that court, should be definitively esta-

blished by the constitution. In respect to all tribunals subordinate to that

court, the legislature should have the power to create, reform and vary, as the

var^'ing cix'cumstances of society may require. This power of the legislature

over inferior tribunals sliould be subject to the general regulations of the consti-

tution, that the judges shall liold during good behaviour, and that their com-
pensations shall not be dimiiiijihed. Such is the plan of the constitution of the

United States ; which Mr. S. thought the best model on the subject of the ju-

dicial power. The constitution should contain only those great principles and
regulations, which are always necessary, and are equally adapted to the wants
of society in all circumstances. If we establish inferior courts by the consti-

tution, we shall do either too little or too much : and we shall do for future

limes that which can much better be done by future legislatures. And why
should not this subject be confided, in a great degree, to the legislative power ?

It appeared to Mr. S. that an unreasonable distrust of the legislature was en-

tertained in this respect. For himself, he felt no such distrust. Mr. S. ap-

proved of the amendment of the gentleman from Delaware in the main ; but as

it contained some provisions wliich he thought exceptionable, and, as it then
stood an entire proposition, he should vote against it.

Ger. Root regre'fed that in attempting to obtain for the people of this state

some amelioration of their judicial system, he had been compelled to sustain

the attack of so many formidable batteries as had opened upon him.—But
it was to be expected, especially from chancery lawyers, in favour of a mother
who had bestowed upon them so much nutriment.—He had been attacked as if

the clianccry system was the only object he had in view. But he had made no
effort to dispossess that court of its power, unless the legislature should think

proper to abolisli it hereafter. Mr. R. was aware of the enormous costs and
expenses that are attendant upon that court. It was replied, however, that tlie

legislature could reach it.—But he denied that the legislature could apply an
effectual remedy ; for there were always so many chancery lawyers in that

body, that eveiy effort to effect that purpose would be ineffectual. It has been
said that the court of chanccrj- has become venerable by age. But he would ask

when and where it was born ? Mr. R. had not read Smith's History of the State

of New-York very latel}- ; but according to his recollection, it was a power as-

sumed by the governor and council without -ight, against which the legislature

had uniformly and strong-ly protested, and which had been kept up by usurpa-

tion ever since. In reply to the objection that the suits in these courts were ex-
pensive, it had been said that rules could be introduced to prevent it. But the
difficulty was, that the people at large did not see the grievance under which
they suffer. It was known onl}' to tlie initiated—a mystic secret no tto be reveal-

ed to the vulgar eye.

The honourable gentleman from Oneida (Mr. N. Williams) had cited the au-
thority of Judge Story, and offered an essay as a speccli. [Mr. Williams ex-
plained—he did not call it nor consider it a speech.] Call it a reading or reci-

tation then. There was no objection to this course. If gentlemen iiad not a

aupphf of domestic manufacture, it was proper enough to make use of imported
articles.

He would next advert to the wailing of the gentleman from Orange, (Mr.

Duer,) who had fancied himself a victim, with his head bound M-itli a fhaplet,

ijot with a JfV/'?!', and doomed to the sacrifice. He, (Mt. R.) would carry the
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ligurc a little farther—he would administer the salted cake to the victim, it"

that would preserve the rights and interests of the people—and he hoped no
g-cntleuiaii would shrink from heing- immolated upon t!ie altar of tijc ])ublic

good. But that gentleman seemed to entertain great apprehensions on account
of the ignorance of the senate—that there would be great ignorance iu U.e court
of the last resort. That gentleman would, perhaps, wish to >>ee our court of er-
ror- clad in t!ie vestments of Westnnnstcr-Hall—and the lawyers arrayed iu
their gowns, and great wigs, to indicate the wisdom thereunder : and, per-
haps, would like to see the lieutenant governor, like the lord cliancellor, perch-
ed on a vvoolsack.

The gentleman from Otsego (Mr. Van Buren) had called the court of chan-
cery the chief corner stone—tiie rock upon which our judiciary system rested
—and we had been warned ag-ainst roiling this i-ock from its bed, and commit-
ting ii to the winds. If this rock were so light as to be lifted by every leg-isla-

tive puif, let it go—it could not be worth preserving.

It was necessary^ Mr. K. contended, that we should have some ti'ibunal to

protect the people against judicial refinement. It was an error into which law-
yers and judges were apt to fall to adopt motapliysical rules and technical nice-
tics. Was there ever any advantage experienced from metaphysical law ? Or
had the system of theology been advanced by metaphysical refinement ? lie
wished to have a body of men to constitute that court, who might restore the
law to the standard of common sense. He had heard many high encomiums
upon tlie courts of law. He should be glad to hear some upon the court of the

people—the court of dernier resort. He believed it deserved them. They had
overruled many cases, at the determination of which in the courts of law com-
mon sense revolted.

The report of the select committee had provided two courts, the one of which
^v.^ii supreme and the other superior—and both equal ! His, (Mr. K.'s) propo-

.sitioFi was founded on a different basis. He would establish circuits in sucli a
manner, that their time would be so much engrossed in the despatch of public

business, that they would have no time nor opportunity for electioneering. He
should also propose that all votes given for any judge, during the continuance
of his term should be void, and that he sViould not be eligible to any ofuce. And
as there would not probably be a Cou^'ention soon again, they would probably

be relieved from that burthen also.

Tlje lionourable gentleman from Orange (Mr. Duer) had apprehended great

ignorance on the part of the circuit judges, if their selection should be confined

to the districts to which their circuits were restricted. But his proposition

iiad not confined their selection at all. It was as wide as the state—and when
a circuit judge was wanted over the mountains, he hoped it would be left open
in such a manner as to authorize an appointment from Orange and Ulster. If,

said Mr. R. I %vished to be appointed a judge, I should not move to have the

njatler left to the future decision of the legislature, but I would consult the

stars—become v/eatherwise—trim my ship, and watch the passing gale.

itiuch had been said of the absurdity of blending the cliancery and law po^v-

ers of a court together, and of issuing injunctions from the equity against the

law side of the court. It had also been said, that it was impossible for tlie

judges to acquire a sufficient stock of chancery knowledge to exercise those

pov/crs with propriety. And yet, the honourable the chancellor, and other gen-

tlemen who are in favour of the report of the select committee, agree in the

expediency of giving chancery powers to the subordinate jurisdictions—to the

county courts. The justices of the peace have it already. They are author-

ized to execute a trust and to perform a duty, which the judges of the supreme
court are incompetent to acquire ! If the judges ofthe court ofcommon pleas can
properly exercise chancery powers—cannot the judges of the higher courts ?

Or if there is an absurdity in the system, does it not extend with equal force to

1 he subordinate jurisdiction? But the jurists of other states have been pressed

into the service. They are, or have been, lawyers, and approve of the sepa-

rate chancery system ; and if you had showed tliem the table of chancery fees,

they would doubtless have approved of that also. "Tlie Federalist" also had been

qi'.o* c^d again by tlic honourable gentleman from Schoharie, (Rlr. Sutherland,}
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and its doctrines seemed to pass cun-ent both for law and gospel. Mr. R. couia

remember when the political notions of that statesman were not acknowledged

to be correct by the pohticians of other days. And he could recollect, also,

that twenty j^ears ago, when he had the honour of a seat in the legislature with

the venerable father of that gentleman, that he would have frowned upon the

introduction of the political maxims of General Hamilton as authority. Why
not advert to the doctrines of William Pitt the younger, or of lords Castlereagh

and Liverpool ?

It was his (Mr. R.'s) wish, that this subject might, in its details be left to

the leo-islature. Let them abolish the court of chancery, and transfer its pow-

ers, if, in their opinion, the public good sliould require it. He had no fear of

the legislature in this respect. They would guard the sanctuaries of justice

from stain and pollution.

Mr. N. Williams briefly replied to the remarks of Mr. Root. If he were

driven to the importation of foreign manufactures, he hoped he sliould never be

compelled toresprt to the coarse fabrics from the county of Delaware.

Mr. W. then offered the following amendment:

COMMON LAW COURTS.

1st. That the state shuU hereafter, by law, be divided into five or more judi-

cial districts, in manner ami form as ilie legislature shall deem proper, exclusive

of the city of New-York ; and there shall be appointed by tiie general appoinung

power of the state, for each of the said districts, a person of the degree of coun-

sellor at law of the supreme court, who shall, while he holds his office, reside in

the district for which he d\M be appointed, to be styled a circuit judge ; and who
shall have, hold and exercise, in ihe several counties of this state, all and every

the powers and jurisdictions winch the justices of the supreme court now have,

use and exercise, in the courts of oyer and terminer, general jail delivery, circuiis

and sittings, and at chambers, witli stidi other powers as may hereafter be given

to them by law ; whose duty it shall be separately to hold the above named courts

in the several couniies m the said districis, as of.en in every year as shall be

fixed by law, and in such of the said district's as they sh:ill assign toeacli once in

each year, by an an-ungeinent among themselves ; and one of the said circuit

judges shall hold the sittings in the cities of New-York and Albany, when and as

"often as he shall be requested so to do by the supreme court—provided the sit-

tings do not interfere with the circuits. And the said circuit judges t,hall receive

a salary to be allowed by Jaw, and such fees as may be established by law; and

shall hold their resi>ective offices by the same tefiure as the judges of the supreme

court.

2d. And farther, the said circuit judges shall have power and authority to hear

and determine all civil causes on certiorari, arising in their several districts, and

Sicnt by the supreme court to the circuits for argument ; and the judgmeni ren-

dered by them shall be adopted and entered of record in the supreme court, on

u return of the pai>ers and proceedings into said court, and shall be carried into

effect as if rendered by the said supreme court,

3d. And further, the said circuit judges shall, ex-officio, be members of the

court for the trial of impeachments and the correction of errors ; and when eltiier

ofsaid judges shall be impeached, he shall be suspended from exercising his office

until his acquittal-

4th. The legislature may, in their discretion, make provision for one or more

vice cliancellors, and regulate their powers from lime to time, or vest chancery

powers in other courts of subordinate jurisdiction.

Mr. King did not rise to enter into a discussion of the question, but merely

to suggest one or two observations. It might be expedient to consider, in the

first place, what were the measures recommended by the select committee ;
in

the second, what was the object of the proposition of the gentleman from Dela-

ware.
The committee had submitted a systetn containing various propositions, all

of which were subject to the control and amendment of this body. It was a

subject that naturally involved some difficulty, and required great experience.

The committee had presented for consideration the mature results of their care-

ful examination and deliberate j,udgment.
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In lieu of that report, the gentleman from Delaware had offered a proposition

to change in effect, if not to overturn, the whole department of the judicial pow-
er, as established under the constitution : lor this power, in its higher branches,

was, by the constitution, distributed to the chancery, supreme, and county
eourts, with a controling power in the court of errors.

But in lieu of this long tried system, it is now proposed to vest the judicial

power of the state in a court for the trial of impeachments and correction of er-

rors, excluding therefrom the chancellor and judges ; a supreme court, to con-

sist of a chief justice, and not m.ore than four, nor less than three, associate

judges; in circuit courts, courts of common pleas, and justices of the peace.

The amendment, likewise, emphatically provided that the supreme court

should have " jurisdiction in all cases, in law and equity.'^'' The pith of the

matter lay here; for if the supreme court is to have jurisdiction in all cases in

Jaw and equity, it is perfectly clear that the proviso which has been added, and
which declares that the court of chancery shall continue till the legislature

otherwise direct, must be nugatory, as it will be the duty of the legislature to

"otherwise direct," by dismissing the chancellor when he has notliing further

to do, as he would not have after this transfer of his appropriate duties to the su-

preme court. Not to say any thing respecting- the union of equity and common
law powers in the same court, the effects of which have been shown by others,

there would, as Mr. King apprehended, be great insecurity in confiding to the

legislature the exercise of so broad a power over the judiciary, as was now
proposed.

Alterations so novel, and in his mind so unnecessary, were never thought of

by our constituents, and he could not suppose that they would be approved. If

tiiere was any thing settled in the formation of government, it was to be found
in the constitutional separation of the departments. How was this to be done ?

by putting one branch under the conti'ol of another ? Is a separate and inde-

pendent judiciary to be formed, and reformed, by the legislature ? It was un-
derstood to be a salutary principle, that, as far as is practicable, without great

inconvenience, the legislature, executive, and judiciary should be made inde-

pendent of each other. But if the proposed course in respect to the judiciary is

to be taken, why not re-adjust and re-establish the executive branch upon a
similar footing? Why not ordain that your executive shall hold his office for a
specified number ofyears, as his first term under the amended constitution, and
at the same time provide that the governor should afterwards hold for a longer
or a shorter term, as the legislature might from time to time direct ? Why not
as well leave it to the legislature to fix and unfix the term of the executive, as

to make, alter, or control the judiciary ? He would repeat now, what he had
before said, that there was no department so vitally important to the dearest in-

terests of the community, as an honest, learned, and independent judiciary'. If

this department is rendered unstable and dependant, as he feared would happen
under the amendment, nothing that is dear or valuable can be made secure.

^

Mr. K. believed it to be unsafe to commit such unqualified powers concern-
ing the judiciary to the discretion of a legislative body, and with all deference
to the experience of the gentleman from Delaware, he was satisfied that his

counsel on this occasion, though well intended, was yet dangerous in the ex-
treme.

The courts of errors, of cliancery, and the supreme court, should be establish-

ed on a constitutional basis. Leave minor and defined portions of judicial pow-
er to such inferior courts as may be provided by the legislature ; always re^

serving appellate jurisdiction to the respective superior courts of common law
and equity. But we cannot consent to ordain that the great divisions of power
shall be confounded ; yet such seems to be the language of the amendment.
With regard to the construction and dependance of the respective courts,

Mr. K. sliould refer to the learning and experience of others. But it was not
safe to the community, to leave the control of one department to the power of

another. Whatever power over the judiciary you do commit to the legislature,

limit the same distinctly. Define it with precision. Leave nothing to discre-

tion or construction, or more power will be exercised than you intended to

g-ivp. Tf the legislature is not confined within distinct bounds, it will usurp on.

66
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and ia the end swallow up, all the other departments. Let the barrier be-

tween the legislature and judiciary be strongly marked : by this means, ycni

will leave no room for the exercise of construction to the legislature.

Mr. Radcliff rose to express the reasons which would govern his vote.

Mr. Van Buren hoped the gentleman would not again enter into the debate

at this late hour—he had already spoken several times upon the question.

Gen. Root wished the gentlem.an from New-York might have an opportuni-

ty of expressing his sentiments, and moved that the committee rise and report,,

which was carried—and the Convention adjourned.

WEDJSTESDAY, OCTOBER 24, IS^l.

At the usual hour, the sitting was opened by prayer, by the Rev. Mr. May-
er. The President then took the chair, and the minutes of yesterday were read

and approved.

THE JUDICIAL DEPARTMENT.

On motion of Mr. Sharpe, the Convention tlien went into committee of the

whole on the unfinished business of yesterday (the judicial department)—Mr»,

Fairlie in the chair.

Mr. Tompkins proposed that the question which had been discussed for two
days past, be now taken.

Mr, Radcliff inquired in what shape the question was to be put? If it

was taken on the amendment, all its parts would of course be included ; and

should the question be decided in the negative, all the provisions of the amend-
ment would be rejected, and could not be recalled.

CoE. Young apprehended there would be no difficulty on the subject. The
items included in the amendment could be afterwards offered.

Mr. Radcliff olFcred the following amendment, which was ordered to lie-

ou the table till after the question on JVIr. Root's amendment was taken :

" Or in such other court or courts of equity or of law and equity combined, as

Uie legislature may from time to time ordain :uid establish ; in the supreme court

of judicature; in circuit courts or sittings, and courts of oyer and terminer and

general gaol delivery; in courts ofcommon pleas ;ind general sessions of the peace

in the several counties of this state, and such otl»er courts of inferior and limited

jurisdiction as the legislature may from time to lime establish."

Mr. R. commenced speaking in favour of his amendment, and on the sub-

ject generally, when
Col. Young remarked, that the gentleman from New-York, (Mr. RadcliJf,)

ha 1 already made two sensible speeches on this question, and hoped he would

not this morning renew the debate.

The Chairman decided, that the gentleman from New-York was not in or-

der ; but it was competent for the committee to give him leave to proceed.

On motion of Mr. Wheaton the question on granting Mr. R. leave to speak

was taken, and decided in the affirmative, 37 to 36.

As the gentleman from New-York did not avail himself of the privilege

granted, the question was again called for and stated from the chair.

Mr. Edwards said, that the gentlemen in their various innovations, had not

g'one so far as to propose the abolition of the common law, or thelaw of equity

;

they keep up the appearance of sustaining both, when, in reality, they are

making an universal stride towards the accomplishment of a complete prostra-

tion of both. He had listened with a degree of astonishment to (he attacks

which had been made upon the court of chancery. It appeared that some gen-

tlemen had come here with a determination that civil society should be again

reduced to its original elements—that we should turn our backs upon an tiie

wisdom of our ancestors, and conclude that there is nothing worthy of conside-

ration that does not originate in our own brain.
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The court of equity which is now proposed to be abolished, or placed in such
a situation that the legislature can at pleasure destroy it, has existed ever since
the organization of this state as a colony, and in our mother country for ages
past. The wise men of our state, and of the nation, have always reverenced
this court as one oftlie proudest ornaments of our judiciary system. When the
revolution took place, which separated tliis from the motljcr country, the wise
men ofthat day were eager to rescue from the general prostration, this invalua-
ble system of equity ; and it has been thus far preserved as an ornament to our
judiciary system.
Gentlemen have now thought proper to propose a plan, by which the admin-

istration of justice must be very impeifect ; as it must be known to all gentle-
men acquainted with equity business, that to be familiar with it, requires a long
series of years in practice and stud}'. It is equally obvious that the common
law is also complex and multifarious. The reasons why our equity and com-
mon law are so multifarious, must be apparent to the mind of any gentleman on
a little reflection. It is the blessing of this government, that we are governed
by laws. Rules are established for all the different cases that may arise ; and
such rules and laws are indispensably necessary to the happiness of society, by
preventing the arbitrary exercise of power by our judges. If all this be neces-

sary to the happiness of society, and we put our judiciary system on such a
footing that judges must be ignorant of the laws they administer, it will be
equally as pernicious as to abolishing our laws to that extent.

It is proposed to unite all the powers of la.v and equity : and if so, it will be
impossible to find judges capable of administering both. As our system now
stands, it requires but the attention of one individual ; but as it is proposed to

be established, it must require that of live or six at least, whose whole attention

<night to be directed to the discharge of other duties which now they have to

perform, and which will be still left to tiiem.

Another proposition is, to take from the supreme court of errors the judges

and chancellor, leaving the whole duties of that court in the hands of men ig-

norant of the law. There would be as much propriety in this, as to leave to a

board of lawyers to decide upon the health of a man, after the opinion of the

wisest physicians had been obtained.

A gentleman from New-York, (Mr. Eadcliff,) has come forth as a champion
against this court of chancery. He does not come out in direct terms against

it, but proposes to leave it in the power of the legislature to dispose of as they

jnay think proper. Do we lack experience on this subject ? Have not the

experience of the mother country, and of this state, for more tlian a century,

been sufficient to satisfy us on this point? No man knows better than this

honourable gentleman, what the effects of this encroachment upon the court of

equity will be. It is well known that the effect will be different from what has

been here stated. Instead ofits being an object for the profession to support

this court, it is the contrary—its abolition will have a tendency to promote liti-

gation, and set men by the ears, by which the lawyers will find a harvest. If

we wish to secure the rights of liberty and property in our land, let us have

fixed and permanent laws, and let tlicm be administered by men who have a

competent knowledge of them, and will administer them with wisdom and in-

tegrity. The plan proposed will endanger the whole judiciary system ; and

no complaints of this branch of it have been heard till we assembled in this

Convention.

Mr. E. hoped the amendment would not prevail.

The question on Mr. Root's amendment was then taken by ayes and noes,

and decided in the negative, as follows :

NOES—Messrs. Bacon, Baker, Barlow, Breese, Buel, Carver, Child, D.
Clark, Clyde, Collins, Cramer, Dodge, Dubois, Duer, Dyckman, Edwards,

Fenton, Fish, Frost, Hallock. Ilees, Hogeboom, Hunter, Huntington, Hurd,

Jay, Jones, Kent, Knowles, King, Lansing, Lawrence, A. Livingston, Mil-

likin, Moore, Munro, Nelson, Paulding, Pitcher, Porter, President, Rad-

cliff, Rhinelander, Rockwell, Rogers, Rose, Russell, Sage, Sanders, N. San-

ibrd, Seaman, Sharpe, Sheldon, I. Smith, R. Smith, Steele, I. Sutherland,
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Sylvester, Taiimadge, Ten Eyck, Townsend, Tripp, Van Burcn, S. Van
Kensselaer, Van Vechten, Verbryck, Ward, E. Webster, Wendover, Whea-

^toD, E. Williams, N. Williams, Yates—73.

AYES—Messrs. Briggs, BrinkerhofF, Brooks, Burroughs, Carpenter, Case'

R Clarke, Day, Eastwood, Ferris, Howe, Humplirey, Hunt, Hunting, P. R*

Livingston, M'Call, Park, Pike, Price, Pumpelly, Richards, Root, Rosebrugh>

R. Sandford, Seely, Starkweather, Swift, Taylor, Townley, Tuttle, Van Fleetj

Van Home, A. Webster, Woods, Woodward, Young—36.

Mr. N. Sanford's amendment was next in order.

Mr. S.-iNFORD hoped we should first act on the original report, and then on

the amendments, if necessary.

CoL. Young approved of the course suggested by the gentleman from jNew-"

York, and moved that the question be taken on the whole report. If it was re-

jected, some simple proposition might be ofl'ered, upon which we might build.

Mr. I. Sutherland opposed the motion. The report had unjustly been
called complicated. He could see no difficulty in acting on it, as we had done
in other cases.

Mr. Munro defended the report and hoped the question might not be taken
on the whole of it at once. He requested the gentleman from Saratoga to

state his objections to the report.

CoL. Young replied, that it was too long and complicated. It would require

a condenser, as strong as that of a steam engine to compress it into a proper
volume.
Mr. Russell offered the following substitute :

1. The judicial power of this state shall be vested in a court for the trial of im-

peachments, to consist of the president of the senate, and senators.

2. In a court for the correction of errors, to consist of the president of the se-

nate and senators, and— .

3. In a court of cliancery.

4. In a supreme court, to consist of a chief justice, and not more than four nor

less than two associate justices.

5. In district courts.

6 In courts of common pleas and in justices of tlie peace ; and in such other

courts subordinate to tlie supreme court, as tlie leglslaUire rnay establish.

Mr. Munro inquired whether that proposition would be briefer than the first

section of the report.

Mr. Duer approved of the motion of the gentleman from Saratoga, (Mr.

Young,) for acting on the report ; but he wished it might be taken by sections,

and not in the gross.

Mr. Lansing hoped we should first act on the first section of the report, and

not on the whole.

Mr. Sharpe requested the gentleman from Saratoga would withdraw his

motion, and that wc should first take tlie question on the court of errors, or

some distinct proposition.

Mr. Briggs thought the gentleman from New-York, (Mr. Sharpe,) did not

understand the subject, and made an effort to set him right, by explaining the

difference between a court of errors, and the court of errors.

The motion was then modified, and the question on striking out the first sec-

tion of the report was taken by ayes and noes, and decided in the affirmative,

as follows
;

AYES—Messrs. Bacon, Beckwith, Breese, Briggs, Brinkerhoff, Brooks,

Burroughs, Carpenter, Child, D. Clark, R. Clarke, Clyde, Collins, Cramer,

Day, Dodge, Dubois, Eastwood, Fenton, Ferris, Fish, Frost, Hallock, Hees,

Hogeboom, Howe, Humphrey, Hunt, Hunting, Huntington, Hurd, Knowles,

A. Livingston, P. R. Livingston, M'Call, Millikin, Moore, Park, Pike, Pitch-

er, Porter, Price, Pumpelly, Radcliff, Richards, Rockwell, Rogers, Root, Rose-

brugh, Ross, Russell, Sanders, N. Sanford, R. Sandford, Schenck, Seaman,

Seely, Sheldon, R. Smith, Starkweather, Steele, Swift, Taylor, Townley,'

Townsend, Tripp, Tuttle, Van Fleet, Van Home, Verbryck, A. Webster, E.

Webster, Wendover. N. WiJhauis, Woods, Woodward, Woostcr, Young.—7f>.
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JN'OES—Messrs. Baker, Barlo\r, Duel, Duer, Dyckman, Edwards, Hunter,
Jay, Jones, Kent, King, Lansing', Lawrence, Munro, Nelson, Paulding-, Pres-
ident, Rhinelander, Rose, Sage, Sharpe, L Smith, I. Suthei'land, Sylvester,
Tallmadge, Ten Eyck, Van Buren, S. Van Rensselaer, Van Vechten, Ward
Wheaton, E. Williams, Yates—33.

Mr. Van Buren remarked, that the whole report appeared now to be dis-
posed of.

Mr. N. Williams called for his amendment.
Mr. Duer said, that if the question just taken had the effect to reject the

whole report, there appeared to be nothing before the committee. He there-
fore moved to rise and report.

Mr. Dodge seconded the motion. The report was gone, and there was noth-
ing before the committee as a substratum.
Mr. E. Williams believed that the question on the first section of the report

did not affect the remaining sections. In legislative bills, a rejection of the first

section destroyed the bill ; but it was different here. All the sections were dis-

tinct propositions.

Mr. Duer dissented from the opinion, and considered the whole report re-

j ected.

After some desultory discussion, the chair decided that Mr. N. Williams's
amendment was in order, which was read.

Mr. Duer renewed his motion to rise and ^report, which after a few re-
marks from Mr. Young, was put and carried.

In Convention, Mr. Dodge offered the following proposition :

" The judicial power of this state shall be vested in the court for the trial of
impeachments ind the correction of errors ; the court of chancery ; the supreme
court of judicature ; in courts of nisi prius and oyer and terminer and general
gaol delivery ; in county courts of common pleas and general sessions of the
peace ; and in such olhcf tribunals of inferior and limited jurisdiction, both as
lo law and equitj^, as the legislature may establish : Provided that any chan-
cellor, vice-cb«ncellor, judge of the supreme court, or judge of nisi prius and.
oyer and terminer, appointed under this constitution, shall hold !iis office during
good behaviour, and until he arrives at the age of sixty years, and shall hold no
other office whatever."

Mr. Van Buren offered the following resolution :

" Resoher!, That the legislature shall have power to divide the state into as

many circuit districts as they may think proper ; to give to tliem the power of
holding circuit courts, and courts of oyer and terminer, and of nisi prius, concur-
rent with or exclusiveof the justices of the supreme court , that the circuit judges
shall also be judges of the court of errors ; that the legislature shall have like power
to authorize the appointment of one or more vice chancellors, or to establish in-

ferior courts of equity, to have jurisdiction to tiie amount of , and that said

circuit judges and vice chancellors shall hold their offices by the same tenure as

the judges of the supreme court, and shall receive such salaries and fees as the
legislature may allow them."

CoL. Young moved that these propositions be referred to a select committee.
Carried.

It was moved that the committee consist of seven members.—Carried.

SENATORIAL DISTRICTS.

On motion of Mr. King, the Convention then resolved itself into a commit-
tee of the whole on the subject of senatorial districts—Mr. Van Buren in the

chair.

The report of the select committee to whom Mr. Tallmadge's proposition was
referred, was read.

Mr. Buel moved to amend the first section so as to read not less " than

^eight nor more than sixteen." His reasons for the motion were that we should

make the senatorial districts as numerous as it might be practicable. He pre-

ferred that the subject should be left to the legislature, rather than to fix the
MXT't^Pr of districts absolrtelv at eight.
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Some objections to the amendment were made by Messrs. Fairlie, King, and
E. Williams, when tlie question on the amendment was taken and lost.

The question then recurred on the lirst section of the report.

Mr. JIadcliff was opposed to dividing the state into eight districts, and re-

newed the proposition oifered some time since by Mr. Root, which was as fol-

lows :

" The senate shall consist of thirty-six members to be elected for three years.

On the return of every census, the stiite shall be divided into twelve districts, as

nearly as may be equal m tlie number of electors, and each be entitled to three

senators, one of wlijm to be elected annually. The districts shall be composed of

contiguous territory, and not altered till the return of another census."

Mr. R. remarked, that he had voted against that proposition, with the hope
Ihat something better would be offered. But he preferred that proposition to

tlie one now before the committee ; and for the purpose of trying the sense of

the house, he moved to insert twelve instead of eight.

Mr. Sharpe opposed the motion, as being out of order ; and the Chairman
decided tliat it was not in order, the report having been made pursuant to spe-

cific instructions from the committee.

The question was then taken on the first pai't of the first section, and car-

ried.

The several districts were then read in detail, and adopted without amend-
ment, together with the last part of the first section.

Second section read.

Mr. Russell moved to amend by inserting after the word " legislature,"

a clause providing that the number of districts should not be less than eight,

nor more than sixteen.

The amendment was discussed by the mover, and Messrs. King, E. Wil-

liams, Burroughs, and Sharpe, when it was withdrawn, and the second section

was passed as reported.

Col. Youns offered the following proposition, as an additional section :

" That on the taking of the census in 1825, the number of the members of as-

sembly shall be fixed at 128, and shall never exceed that number." Carried.

The committee then rose and reported.

Mr. Van Buren moved to adjourn.

Mr. Dodge called for the reading of the resolutions offered by the gentle-

man from Schenectady (Mr. Yates) and himself, foi- appointing a committee to-

arrange tlie parts of the constitution which have been acted on, or may here-

after be acted on.

The resolutions were read, and after some discussion rejected, and the fol-

lowing resolution, offered by Mr. Van Buren, adopted as a substitute :

' Resdved, That a committee of seven members be appointed, to arrange the

amendments which have already and wbich may hereafter be agreed upon, and to

report tiie same to the Convention, with their opinion as to the expediency of either

incorporating them wiiii such parts of the constitution as are not altered by the

Convention, or of submitting the same separately to the people."

CoL. Young suggested the propriety of amending the eighth section of the

report of the committee of the whole, on the right of suffrage, so as to exempt

town officers from taking the oath of office, and moved an amendment to that

effect.

Ma. Bacon remarked, that all the reports and amendments would again

come before the Convention, when the amendment might be acted on. Post-

poned.

Mr. King, acting as President, announced the following gentlemen to com-

pose the committee to whom had been referred the report and propositions re-

lative to the juJicial department :—Messrs. Munro, Young, Root, Bucl, IN

"Williams, Var; Buren, and bcheuck.
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Mr. Dodge offered the foUowin"' resolution :'&

" Resolved, That a commitlee of be appointed, to report tlic time and man-
ner of holding an election for ilie decision of the people of this stale on Uie amend -

ments which shall be submitted by the Convenuon, in pursuance of the sevcndi

section of the act of the legislature recommendmg a Convention, pusstd .March

13, 1821."

On motion of Mr. Van Buren, the resolution was ordered to lie on the ta-

ble. Adjourned.

THURSDAY, OCTOBER 25, 1821.

Prayer by the Rev. Mr. Rice. Minutes of yesterday read and approved.

On motion of Mr. Steele, it was ordered, that the journals of the Convea-
tion be printed from day to day, as the same are completed.

Mr. Radcliff, chairman of the committee to whom was referred that part

of the report on the appointing power, which had not been acted upon, made a
report, which was referred to the committee of tlie whole, and the usual num-
ber of copies ordered to be printed.

THE JUDICIAL DEPARTMENT.
Mr. Munro, chairman of the select committee, appointed yesterday, to

whom was referred the several propositions on the judicial department, reportr

ed as follows :

1st. The state may be divided by law Into a convenient number of circuits

;

subject to alteration, as the public good may require. And in case of such divi-

sion, an equal number of circuit judges shall be appointed, each of whom shall

within any of the said districts have the same powers as a judge of the supreme
court at his chambers ; and within any of the said circuits, shall have power to

try issues joined in the supreme court—to preside in courts of o}'er and terminer

and gaol delivery; and if required by law, to preside in courts of common pleas

and general sessions of the peace.

2ti. The chancellor, the justices of the supreme court, and the circuit judges,

shall hold their offices during good behaviour, until the age of sixty years, and
shall at the same lime hold no otlier office, appointment, or public trust ; and the

acceptance thereof by either of them, shall vacate his judicial office ; and all vote§

given by the people, or by the legislature, to any such chancellor, justice, or cir-

cuit judge, for any elective office, shall be void.

Sd. Equity powers, may from lime to time be vested by law in such courts, or

in such persons, subordinate to the court uf chancery, as the public good may re-

quire.

4th. Tiie office of judge of probates shall be abolished; and his powers and
duties shall devolve upon the court of chancery.

Mr. Mukro moved that the report be printed,, and referred to the commit-
tee of the whole.

Mr. Sharpe believed the subject of the report was well understood. It had

been discussed for several days, and he moved that we now go into committee
upon it. He understood the committee were not unanimous.

Col. Young approved of this course. He remarked that the committee

were last evening unanimous in the report : but one member had changed his

opinion this morning, and had set every thing afloat.

Mr. Van Buren made a few remarks in favour of postponing the report till

to-morrow.
Mr. Wheeler seconded the motion of Mr. Sharpe, and the Convention re-i

solved itself into a committee of the whole on the report—Mr. Fairlie in the

chair.

Mr. Munro offered the following amendment as a substitute for the first

speetion of tbe report of the committee of seven, of which he was chairmafi.
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" The judicial power of this state shall he vested in tiie court for the trial oi

impeachments and correction of errors— in the court of chancery—in the supreme

court, which may, if the legislature shall so direct, be divided into two separate

divisions, each division to hold terms at such times and places as may be direct-

ed by law—in courts of common pleas, and general sessions of the peace—and in

sucii other inferior courts as tiie legislature may from time to time establish, sub-

ject in all cases to the appallate jurisdiction of the supreme court."

The same was ordered to lie on the table, and subsequently rejected.

Mr. Tompkins did not rise to take any part in the discussion ; but as it seem-

ed that the committee had not been unanimous, and that a part of the report

had been stricken out, he would move, for the purpose of presenting the ques-

tion fairly to tlie Convention, to re-insert the same, to constitute the first section,

in the following words :

" The judicial power of this state shall be vested in a court for the trial of im-

peachmen'.s and the correction of errors, to consist of the president of the senate,

the senators, the chancellor, and the justices of the supreme court— in a court

of chancery, possessing the same jurisdiction and powers as the present court of

cliancery— in a supreme court, to consist of a chief justice, and not more than

four and not less than two associate justices, as the legislature may prescribe, pos-

sessing the same jurisdiction and powers as the present supreme court of this

state, and the justices thereof now possess—in courls of common pleas—of gene-

ral sessions of the peace, and in such other courts as may from time to time by

law be established.''

CoL. Young rose to submit a few remarks explanatory of the views of the

select committee, whose report was then under consideration. The report was

not presented as had been agreed to by the majority of the committee, and al-

though the vote of the committee was not precisely in conformity with the prin-

ciple for which he contended, lie considered it a matter of compromise, and was

willing to abide by the report, as far as it was in conformity with the principles

thus agreed to. He was in favour of giving to the legislature power to organize

subordinate courts on certain conditions ; but he was not for fixing in the con-

stitution a provision which should bind the legislature, to rivet upon the people

a system which we had never tried, and with which we probably should not be

pleased. , If the Convention should impose on the legislature the duty of mak-

ino- a number of circuit judges, the number of supreme judges would still be

the same, which would be a great additional expense ; and as had been remark-

ed by tlie honourable chancellor, a less number of supreme judges would be

equally as good.

The greater the number, the greater would be the delay ; and the less would

be their responsibility for the faithful performance of their duties individually.

If the first section was omitted, there would be no limits to the number of judges^

and we might be compelled to pay the district judges in addition to the full num-

ber of the supreme court as now established, when it was agreed tliat three

would be as good as five. Why are we to feel any regret at placing the judges

of the supreme court on the same footing, with respect to future appointments,

as we have the judges of common pleas in the different counties in the state .'

Indeed it is not proposedto do as bad by them ; for we do not vary theiV tenure

of office, whilst the first judges of common pleas are restricted to five years,

when they have heretofore held for life, or till they arrived at the age of sixty.

For this reason he sliould vote for retaining the first section.

Mr. Munro wished to explain the manner in which the report had been pre-

sented to the Convention.—A majority of the select committee had agreed to

the report last evening, but this morning they had not concurred in the report.

The principle contained in the first section of the report, among others, came

up when the subject was under consideration in the select committee. The ques-

tion on this section produced a tic, in the six members of the committee, leav-

ingthe casting vote to him (Mr. Munro;) and he then told the commitiee tl)at he

preferred measures rather than men. He was more anxious to establish a whole-

some system of jurisprudcuce, t.han to gratify political ambition by the over
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throw of aip.n now in ofllce ; still, if public good required that The present in-

-cumbents in the judiciary establishment should be thrown from their scats, he
would cheerfully acquiesce in the measure ; if, by so doing-, the committee
would g-ive such a system of jurisprudence as should meet his approbation.

It rested with him to put this report in form ; he did so ; and this morning
by note requested the committee ag-ain to assemble. He then told them, that

he vras anxious to bring- justice home to the doors of the people in the different

parts of the siate ; and he feared that the plan contended for would give them
but the shadow,—^thc mere semblance of justice without the reality. He was
anxious to see justice administered with skilful hands, and in his judgment
the district system was not calculated to accomplish that end. It was known
full well whence this district system first emanated ; and he regretted to have
found it springing from such a source. He was fearful that the authors of it

would have reason to deplore it themselves.

Here Mr. JMunro beg-ged the indulgence of the committee, whilst he should

explain the plan which he recommended (plan proposed). Let the court of er-

rors remain as now established ; the court of chancery he would not disturb ;

but give the legislature power to create vice-chancellors, or subordinate courts

of equity, to increase the number ofjudges of the supreme court, and to divide

them into two classes,—locating one class in Albany or New-York, and the

other in Utica, or such other place as the legislature should direct ; making it

the duty of each class to hold four terms every year, and the individuals of both
classes to perform all the circuit bi^iness in the state. This would be an am-
ple number to perform all the business ; and it would be upon the same prin-

ciple as our present establishment. In this way, we should require but three
judges in addition to the present number; and on the plan of district judges,
there must be at least double the number. The disadvantages of having locai

judges had been heretofore sufficiently explained, and the advantages arising

from our present sjstem must be obvious. In either case it was very desirable

(hat the judges should not interfere with politics ; and if they would attend to

the administration of justice, the plan which he recommended was better cal-

culated to obtain the first talents in the state, and to secure an impartial dis»

charge of duty, than that of having judges preside within their own local dis-

.tricts, among their friends and associates.

From the .court of oyer and terminer there is no appeal, unless it is by the
consent of tiie judge who presides ; and in this court are dcteniiiued the causes
which affect our liberty and life. Is it not, then, iiighly important, that the

man ulio is to pass upon the life or death of his fellow mortals, should be a man of

integrity and of great legal acquirements ? And shall we be confined to a par-

ticular district, is better men can be found in the state, out of that district?

It is to be hoped this will not be the case.

Mr. IJuei, was opposed to the proposition before the committee. What, said

he, are we about to do ? We are about to provide in our constitution for the re-

moval of the incumbents in our high judicial departments, without having alter-

ed in any sliape their jurisdiction, or the construction of the courts which they
com]iose. By this, what do we say to the world ? AVc say that we are about to

make a constitutional provision, which has no other object than that of pulling

from tiie bench of our supreme court certain individuals who may have become
odious to a portion of tlso community. Tliis is not worthy of the people of the

state ot New-York, or of this Convention. It will be a disgrace to us.

Mr. R. said he did not take this stand from any particular partiality for thes-e

judicial officers, but because he considered it beneath tiie dignity of so enlight-

ened a body, and because he knew there was a metlu^d of reaching such olli-

ces by law, and that was the wisest course to pursue in this case, if the}' have
done any tiling for which they deserve to he removed.
Mr. Edwards. I do not conceive it proper that a subject of such deepconi

ceru should be passed upon without being more thoroughly discussed and seri-

ously considered. However lightly our judicial system may be held by some,
yet ifwc fail in establishing a good one, the community will sooner or later be
made to feel that it is a thing of no ordinary importance. A little reflection

must satisfy e/ery man, that ia a country which is governed solely by lawSj a*

G?'
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every free government must be, and where those la^s can be brought to bear

upon the people only through the instrumentality of judges, that the men who
are to administer those laws should be extremely well qualified to perform

those duties.

The common law, sir, is so framed as to afford a reasonable rule for the regu-

lation of every question which can arise relative to the rights of persons and

the rights of things. As it embraces all the transactions which occur in civil so-,

ciety, its rules must necessarily be extremely nmltifarious. A thorough know-

ledge of those laws is only to be acquired by long and laborious study ; and to

enable the community to enjoy the full benefit of them, it is necessary that

they should avail themselves of the services of learned men. When our ances-

tors came to this country, although they fled from the persecutions they expe-

rienced in their native land, yet such was their attachment to the common law,

that they brought it along with them, and subjected their conduct to its regula-

tion. We have been long ilourisliing under it, administered as it has been by

institutions similar to those under which it was nurtured. The mother country

is indeb'.ed to it for whatever of liberty remains among them : and it is general-

ly admitted, that the judicial establishments are the only sound parts of their

government. By the wisdom of tlie founders of the English government in this

state, those institutions ^7ere here established, and the consequence has been,

chat while other states have gone on in a course of experiments, our judicial

establishments have remained firm and stable : revered by the people of this

state, and admired by those of our sister states. Now, sir, with all this blaze of

experic?nce in favour of maintaining those institutions, shall we rudely prostrate

Ihem ? What oracle is there among us who can afford us a sufficient assurance

that we shall benefit by the change ? As it respects myself, sir, I know of none ;•

and I doubt whether any thing short of inspiration could satisfy me of the ex-

pediency of making it.

Let it not be said, sir, that the change contemplated by the report on your

table, is not material. True, the supreme court is to be continued, but how is

it to be witli the circuits ? Let nog-entleman deceive himself into a belief that

it is matter tif trifling concern who presides there. Who, sir, I would ask, con-

signs your fellow beings to the gloomy recesses of your state prisons ? Who
dooms them to the scaffold ? Under whose presiding genius is it that your ju-

ries profcced in the investigation of facts which are to regulate the disposition of

your property ? Is. it not the circuit judges ? If ignorance and stupidity there

preside, what will be the consequence? I entreat you, gentlemen, while bend-

ing your minus to this subject, not to let them glance for a moment from the

^^rand object to be obtained—the faithful and intelligent administration of the

laws—the faithful administrati(m of justice.

But it will be urged (hat under the contemplated system, you may have as

intelligent judges upon the circuits, as you would ordinarily have under the pre-

sent arrangement. But, sir, will this be the case ? If this power is delegated to

the legislature, they will be passed npon from time to time, by two-penny law-

,yers, who will confederate to secure these places. The legislature never can be

induced to give adequate salaries to ten or a dozen circuit judges to command
the services of suitable men, and the consequence will be, that (hose places

will be usurped by ignorance.

Althsngh, .'.ir, I cannot give my consent to the adoption of the present plan,

yet, sir, it is apparent that some enlargement of the judiciary is necessary to

enable tlie cot-.rts to despatch the business. There is such an accumulation of

it, and so much delay has ensued in consequence of it, that it amounts almost to

a denial of justice. The system originally i-cported by the committee, met with

my entire approbation, but that has been voted down. The plan now proposed

by the honourable gentleman from Westchester (JMr. Munro) I also highly ap-

prove of. It simply contemplates the adding of three judges tothe supre me
Court, and vesting tlie legislature with the power of authorizing one half of the

judges to hold the terms. Under this arrangement, ten terms could be held in

New-York and in Albany, L'tica and Canandaigua, and abundance of time

would be left to enable the judges to hold the circuits. The advantages of (his

system over that proposed,ofcreating circuit judges,are very great. The peculiar

duties of circuit judges are to investigate facts, and do not lead them to pay
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tliat attention to the study of the laws which the public welfare requires.

Judges, on the other hand, who both sit at the terms and hold the circuits, must
of necessity give much of tlicir attention to their books. By this arrangement,
therefore, you will have able men, and at a much less expense than you will be
subjected to by the plan reported by the committee. In the one case your

laws will be administered in their true spirit, by learned and able men ; and in

the other, not unfrequently by ignorant men, who, from lack of knowledge,

must substitute their own discretion. Discretionarj' power in the hands of a
judge is but another term for arbitrary power; and under such an order of

things, your judges might ride the circuits the terror of the land.

It appears, sir, from the motion made by the honourable gentleman from

Richmond, (Mr. Tompkins,) that another object in view, is so to frame the

constitution as to drive tiie present judges from their stations. Justice to my-
self, andlo the station I here occupy, demands from me some remarks on this

subject. I have, sir, so freely and so frequently expressed myself in terms of re-

preliension of the political course pursued by some of those gentlemen, that ray

sentiments respecting them cannot be unknown to many of the members of this

Convention. But, sir, I was sent here to assist in revising the constitution of

this state, and to establish fundamental laws for its future government, and not

to try any man or set of men for their transgressions : and I should be for ever

ashamed of myself, if I could for a moment be brought to avail myself of a " little-

brief authority," for the purpose of gratifying any hostile feelings. You have
provided tribunals, and invested them with power to animadvert upon the con-

duct of your judicial officers. Turn them over to those tribunals ; it is not oui"

busmess to pass upon their conduct. Such a proceeding would fix a blemish,

a stain upon the character of this Convention. It is, to be sure, urged, that we
have dismissed the senate and the first judges of the counties. But, sir, the

new organization of the senatorial districts, which the public good demanded,
rendered the proceeding, with respect to the senators, indispensable. As to

the first judges, it was matter of general complaint, that the permanent dura-

tion of their offices, owing to the appointment of incompetent men, was a source

of serious inconvenience in many of the counties. Yon were also led to believe,

that the welfare of the state would be promoted by shortening the terms of their

offices. You, therefore, made their private interest yield to the public good.

But, sir, no alteration has been made in the organization of the supreme court

to render this change necessary. There is not a veil to conceal the motive

wliich induces to the adoption of this amendment. It stands naked before the

world, that the motive, and the only motive, is to dismiss the judges. This can-

not be concealed from the people, and it may as well be frankly acknowledged

at once. I have nothing to say in justification of their conduct : but I repeat

jt, that we are out of the line of our duty in intlicting punishment upon them.

It is unbecoming the dignity of this honourable body. You have established

tribunals who are invested with the necessary power : leave it to them to do

what justice may require.

Mr. Van Vechtkn said, the Convention was assembled for the purpose of

amending our constitution ; and no man had ever dreamed of its being for the

purpose of dismissing officers from our government. We ought to confine our

labours to fundamental principles. He was Avilling to authorize the legislature

to increase the number of judges in the supreme court ; because he considered

it necessary, in order to get along with the business which must necessarily be

done in that court. The plan recommended by the chairman of the select com-
mittee, does not at all interfere with our present establislied courts ; but merely

provides, that the legislature shall make arrangements to meet the increase of

business in this growing state. It is asserted, that some of our judges have

interfered too much with the politics of the state : if they have, and it is a curse,

is there not a remedy at hand, without squandering our time, and encumbering

the constitution with that which does not come within our jurisdiction ? If these

men are guilty of the charges alleged, are we prepared to go into an investiga-

tion of the subject at this time ? Is it seemly, or is it consonant with the dignity

of this Convention, for the purpose of driving these men from office, to insert

'in the constitution which vre are forming for generations to rome, a clause wiiicfe
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has no object in view but to gratify personal revenge? We have ahead}' de-

clared by onr acts, that these men shall hold till they arrive at the age of sixty

years ; and we have also provided that if they shall conduct in such a manner as

to forfeit their claim to a continuance in office, a majority of the assembly may-

impeach, and by two-thirds of the same, and a majority of the senate, they

may be removed. With respect to the interference of our judges in politics

—

tvho has not had to do with politics ? Have we had a governor for the last fifteeu

or twenty years that has not been a warrti partizen ? and have we not counter

nanced it in tliem, and called them to dur counsels? It is not till quite lately

that we have heard this great outcry. Have we not chosen the judges of our

supreme court as electors for president and vice-president of the United States ?

We have gone hand in hand with these men, approving and leading them for-

ward, and now we are to destroy them at a blow, contrary to the rule which we
have ourselves established :—leaving tlie stain upon our constitution, that fu-

ture generations may read our disgrace witli shame and confusion.

Gen. Root having been honoured by an appointment as a member of that

committee, hoped he should be indulged in an exposition of its proceedings.

Tiiey convened yesterday afternoon, and although they were not unanimous,

yet a compromise was the result of the deliberations. Had the subject been
referred to us individually, (said Mr. 11.) or to my honourable friend from Sara-

toga, (Mr. Young,) we should probably have presented a report %vith different

provisions. But this was adopted in a spirit of compromise. When we retired

from the committee, we had verilv supposed that the only remaining duty that

devolved upon the honourable Chairman, was to condense and compress those

matters in a compact form, to which the committee had assented. This morn-
ing we received a summons to attend in the committee room, and with astonish-

ment he (Gen. Root) found that a proposition was made to re-consider the first

section of the proposed report, because the honourable Chairman had altered

his opinion. The Convention was then in session, and we retired from the

committee to our appropriate duties, and here, when the report was presented,

we found that the pen had been drawn across the first section of the report.

If is undoubtedly laudable for gentlemen to alter their opinions after a night

of repose. After consulting his pillow, the Chairman thought it was dishonnur-

ahle this morning to report what was honourable last evening. I have not, (said

]\Ir. l\oot) from consultation with my pillow, or with any individual, fotiud cause
to change my opinion.

It has been said by honourable gentlemen, that it would be a stain upon the

constitution to send forth to the people such a provision. What ? To organize

our courts ofjustice, a Atom? To submit to the representatives of the people

the question, whether there shall be throe, four, or five members of the supreme
coyrt—is this a stain? If it be a stain, let that instrument be stained.

But, si)-, there are other stains if this be one. It is already provided, that

vour present corps of senators shall be disbanded. The honourable gentleman
from Queens, (Mr. King) has tohl us that it is necessary that they should be re-

duced to the ranks, and the Convention has acted accordingly. I made a pro-

position that was calculated to retain twenty-four of them ; but it was voted

down, and bojli the gentleman from New-York, (Mr. Edwards) and the gen-

tleman from Albany, (Mr. Van Vcchten) thought it was necessary to begin

anew, and dismiss the present incumbents. The first judges of the courts of

common pleas also, who, under the present constitution, held their offices by
the same tenure as the judges of the supreme cotirt, are now reduced to the

term of five years, and made reuKn'able both by address of two-thirds of the

the assembly and a majority of the senate, and also by impeachment : and this

is no stain. The gentleman from New-York, (Mr. Edwards) thinks this to be

proper, because some of the judges of the courts of common pleas are incom-

petent to the discharge of their duties, and therefore we ought to get rid of them.

And yet in the next breath he proudly says, that he has not come here to gpt

rid of official incumbents, but to lay the foundation stone in the great political

edifice. [Mr. Edwards explained, and denied that he had either advocated

that principle or voted for it.] Mr. Root said it was immaterial to him how the

gf"ntlcma,n voted. The first judges of the courts of common picas were stripped
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of their offices, because tlicy have been ailedjed to be incompetent, therefore

they must be removed. Tiiat honourable g^entlemaii did not come here for any
other purpose than to rear a stupendous fabric on the corner stone of his own
laying-, lie could try jiid<jcs of the court of common pleas, but not tlie chan-

cellor and judges of liie supreme court. He could try justices of the j.eace

(oo, and pass sentences of incompetency and villany \\\yon them, but not upon
tlie g-reat judges of our land.

The gentleman from Ps cw-York had gloried in the common law. Il was, in

his opinion, the boast of this country, and of that from whicli we liad derived it.

But yet he would violate the common law, by having eight judges instead of

four, which that law had prescribed, lie would also have their term of office

(luring good behaviour. But it will be remembered that the term quumdiu
bene se gfsirrint was not in operation until tlic sturdy commons of England had

wrested it from Chark-s I. The gentleman from New-York (Mr. Edwards)

bcemed to be more familiar with the history of Connecticut tlian with that of

England. In the latter country, after the star chamber was abolished, and
the infamous Jefferies had doomed to the block the ,Tiost virtuous patriots of the

realm, it was then, and not till then, that such commission issued. The com-
mon law number was four. The council of revision said it was live, and the

gentleman from New-York would extend it to eight.

The gentleman from Albany (Mr. Van Vechteu) has besought «s not to dis-

grace ourselves, and the constitution, by pronouncing judgment on the judges

lor their interference in politics. The fact of their interference is admitted.

But we are called upon (o spare these political judges, because their oticnce is

palliated by our encouragement. Wehzyc encouraged them, says the gentle-

man. Wc needed their help. If this plural pronoun it'c is intended to apply to

all in this assembly, / beg to be excused/or one. I have never encouraged

them hi their political career, nor am I responsible for their perseverance in it.

On the contrary, I have witnessed it with dismay and disgust; and from time

to time have raised my feeble voice in vain against politico—judicial domina-

tion. The task I undertook was calculated to appal the stoutest heart. The
situation in which that resistance placed me, is known. But I do not shrink

from tlic conflict. The attack has been made, and the citadel must open it*

gates to the people, or shake to its foundations.

But, sir, on this occasion, and in this place, I am not disposed to (ry those

judges. Let them be left, like the fast judges of the courts of common pleas,

senators, justices of the peace, and other oflicers of the government, to the ap-

pointing powers, to say whether they have so behaved in their official stations,

as to entitle them to a re-appointment. They have certainly a better chance

for it than any other men of equal worth and talents. Their learning and abi-

lity have been blazoned from one end of the state to the other, and if they hava

vierited public confidence, their elevation and reinstatement will be sure. But
suppose that the governor and senate should think the present incumbents un-

worthy of a re-appointment—ought not their names in that case to be omitted .'

Should not that question be decided by the peoples' representatives ? Are ger-

tiemcn afraid that those judges will be found unworthy and wanting when
weighed in the balance?

I should suppose, said Mr. R. that the chancellor and judges would not feel

themselves under very strong obligations to those gentlemen Avho had presented

this view of the case' to the public, and who were unwilling that their offices

should be the reward of approved and investigated merit. It would seem to

betray a consciousness that the judges are so unworthy, that the people are

anxious to pull them from the bench. The argument certainly does not be-

stow a very high compliment upon the integrity and worthiness of those officers.

Arc they so sensitive as to recoil at the touch ? The honourable chancellor

has told you, and doubtless with truth, that he has no fear of such investigation.

And if others have an equal security in the consciousness of rectitude, they are

in no danger of being injured by tlie indignation of tlie people. Gentlemen,

hov/ever, have come forward, unasked, at least it is charitable to presume so,

as their champions to defend them, when nothing appears to hinder their immC'

diate re-appointment

!
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Mr. Ekwards commenced by tendering- his acknowledgments to the hon-
ourable gentleman from Delaware (Mr. Root) for his kind intentions in endea-
vouring to sit him right witli respect to his trivial faults, and although he liad

never made the assertions which the gentleman imputed to him, yet he v/ould

indeavour to reciprocate tlie favour intended. The gentleman has stated that

Jeffreys was Chief Justice of England, in the reign of Charles the First. This
is not the fact. He v.as appointed during the reign of Charles the Second, and
continued under the reign of James the Second. He has also stated that the

judges were made independent of the crown by Charles the Second. Here he
has again fallen into an error. They were not made independent till the reign

of William the Third. I would admonish the honourable gentleman, hereafter,

before he undertakes to correct the errors of others, to pay some attention to

his own. The gentleman, finding it impossiulc to assail my arguments, has con-
jured up the phantoms of his own brain, and after imputing them to me, ha*
most valiantly demolished them. In this he lias betrayed a consciousness that

inj' arguments were invulnerable, and defied the batterings of ids artilleiy.

Mr. Vaa Bi:rkn said, as lie was a member of the committee whose report

was under consideration, and to the proceedings of which such frequent re-

ference liad been made, some explanation of his views became a duty. He did

not think that this committee could receive wuch advantage from a detail of tlie

particular proceedings of the select committee, and he would not therefore fol-

low his colleagues, in the examination of those proceedings. What had al-

ready transpired, superseded the necessity of saying that there had been mucli
warmth and altercation atnong them ; there had, in truth, been tliat unprofi-

table, as well as unpleasant excitement, which he had anticipated yesterday,

when he made an unsuccessful application to the Convention to be excused from
serving on it.

Tlie true and only question presented by tiie amendment ofiered by the pre-

sident, was, wliether this committee were prepared to insert an article in the

constitution, for the sole purpose ofvacating the offices of the present chancellor

and judges of the supreme court, to separate them from tlie other olficers in

the state, and to apply to them a rule, w"hich had not as yet been applied in a

single instance. Cenllemen might attempt to disguise tlie matter as they

would ; it was in vain to liope that it could be understood by the people in any
other light. A moment's consideration must satisfy gentlemen, that such 'was

the case. If the Convention had clianged the organization of the courts, there

would be a propriety in providing for the re-appointment of the judges—but

this they had not dune. The court of chancery was placed by the amendment
on precisely the same fuo'ing- as it no^v stood in the constitution. How, tiicn,

could it be gravely contended, that its introduction into the amendment \i"as

for any other purpose than to get rid of the incumbent? The only alteration

made in the supreme court, (if that could be called one,) was the authority

given to the legislature to reduce the number of judges. Thir,, he said, was a

power they now possessed, by withholding salaries from all above the number
they desired. But assuming that it was in fact an alteration, ran the gentle-

men from Delaware and Saratoga, flatter themselves with the hope, that this

trifling alteration can possibl^v, with an intelligent public, exempt the amend-
ment they support from the imputation of being a mere personal measure,
having, and being intended to have, a personal bearing, and no other? But to

put this matter at rest, let the gentlemen give to their juopusition the shape of

their argument. If, say they, the legislature should alter the number, then a

re-appointment will be proper; and to meet such a case, they submit a proposi-

tion ivhich requires a re-appointment at all events. Let them say, in their

amendment, that //a change of the number of the judges is ultimately effected,

IhenihQ offices of the present incumbents shall be vacated. Then, and then

only, will they be entitled to the benefit of tlieir argument. That, however,

lie knew would not ansvv-er tlieir views. But why I'eason upon this subject?

The gentlemen have, as in the select committee, thrown off all disguise, and

say these offices ought to be vacated ; and it is their desire that the constitution

should be MiaJc to bend to that purpose. Mr. Van Buren said he had stated

that tlie amendment went to apply this rule of vacating commissiuns, exchivive-
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iy to our highest judicial offices. This, he said was strictly true with regard

to the attorney-general, secretary of state, surveyor-general, and comptroller.

Their offices had not been vacated. The only provision which had been made
was to provide for appointments in case of vacanies. The same might be said

of the canal commissioners, and of every other office in the state.

As to the first judges, he said gentlemen were not correct when they supposed

the case analogous. The incumbents had not been removed from those offices,

but the odicc itself, as an office during good behaviour, had been abolished^

With respect to the senators, to which the committee had been referred, he de-

nied that, from any thing tiiey had as yet done, the offices of the present sena-

tors would be necessarily vacated before the expiration of their constitutional

term. He had, however, no doubt a re-election of senators would be directed.

Upon that subject there appeared to be but one opinion. But why was this

done ? Was it the removal of an incumbent, from an office which was left

unchanged, as was the case with that of chancellor, &c. No. It was from in-

dispensable and unavoidable necessity. The present senators were the repre-

sentatives of freeholders only. By the amendments adopted, the senators here-

after to be elected, would represent electors of a different character, and
nvould come from diflerent districts, There would therefore be a palpable in-

congruity in the formation of a body, one part of whom were elected by free-

holders and another by electors of a different character, The case of sena--

tors was consequently by no means applicable to the present. The matter
therefore being clear, that the only effect of the amendment would be to turn

out of office the present incumbents, he submitted to the Convention whether
it would be cither jiist or wise to do so. He submitted it, he said, particularly

to t!iat portion of the Convention, who would be held responsible for its doings

—and who would in apolitical point of view, be the chief sufferers by a failure

of the ratification of their proceedings by the people. He warned them to re-

flect seriously on tliis most interasting matter. He directed their attention to

the never ending feuds and bitter controversies which would inevitably grow
out of a loss of the amendments adopted by the Convention. He knew well,-

hc said, how apt, men placed in their situation—heated by discussions, and
sometimes pressed by indiscreet friends—were to suffer their feelings to be ex-
-cited, and to lead thern into measures which their sober judgments would con-
demn. It was tiicir duty to rise superior to all such feelings. He asked them
to reflect for a moment, and then answer him, vvhefhcr, when they left home,
they had ever heard the least intimation from their constituents, that instead of
amending the constitution upon general principles, they were to descend to

pulling do>\n obnoxious officers through the medium of the Convention;
and he asked thern whether they were not sensible of the great danger of
surprising the public at this advanced stage of the session, when the greatest
uneasiness already prevailed, by a measure so unexpected. There was, he
said, no necessity for, or propriety in, this measure. They had already thrown
wide open the doors of approach to unworthy incumbents. They had altered

the impeaching power, from two tliirds to a bare majority. They had provid-

ed also that the chancellor and judges should be removable by the vote of two
thirds of one branch, and a bare majority of the other. The judicial officer

who could not be reached in either of those ways, ought not to be touched.
There were therefore no public reasons for the measure, and if not, then whv
are we to adopt it ? Certain^ not from personal feelings. If personal feelings

could or ought to influence us against the individual who would probably be
most atTected by the adoption of this amendment, Mr. Van Buren supposed
that he above all others, would be excused for indulging them. He could with
tnith say, that lie had tlirough his whole life been assailed from that quarter,
witii hostility, political, professional, and personal— hostility which had been the
most keen, active and unyielding. But, sir, said he, am I on that account, to
avail myselfof my situation as a representative of the people, sent here to make
a constitution for them and their posterity, and to indulge my individual resent-

ments in the prostration of my private and political adversary. He hoped it

was unnecessary for him to say, that he should forever despise himself if he
could be capable of such conduct. He also hoped that that sentiment was not
confined to himself alone, and that the Convention would notniia its ckftracter'.

«nd credit, by proceeding to such extromitiee.
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Mr. Boel fell, it iticumbent on him to explain tlie conduct of the chairman of

the select committee, wliich had been placed in an important point of view.

When the committee met last evening, there was a wide difference of opin-

ion, and the chairman of the committee, . Mr. Munro) only acceded to the first

section of the report, and which had been stricken out this morning^, condition-

ally. That is to say, if the committee would frame th'e report in other respects,

so as to meet his views, he would then assent to tiie first section, as a matter of

compromise. But such was not the fact, and the chairman of course was ab-

solved from his pledge, given thus conditionally. And he had early this morn-

ing called the committee together, and a majority of them had agreed to strike

out the first clause.

CoL. Young replied to Mr. Van Buren.

The question was then taken on the amendment offered by Mr. Tompkins, by

ayes and noes, and negatived, as follows :

NOES—IMessrs. Bacoa, Baker, Barlow, Beckwith, Birdscye, Breese, Buel,

Burroughs, Carpenter, C'ary^er, Clyde, Collins, Dodge, Duer, Dyckman, Ed-
wards, Ferris, Fish, Hailuck, Hees, Hunter, Huntington, Jay, Jones, King,

Lansing, Lawrence, Lefferts, Millikin, Munro,Nelson, Paulding,Reeve, Ilhine-

lander, Rogers, Rose, Sage, Sanders, N. Sanford, Sharpe, I. Smith, R. Smith,

L Sutherland, .Sylvester, Tallmadge, TenEyck, Townley, Tripp, Van Buren,
Van Home, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Ver-
bryck. Ward, E. Webster, Wheaton, Wheeler, E. Williams, N. Williams,

Woodward, Yates—64.

AYES—Messrs. Briggs, Brooks, Case, Child, D Clark, R.Clarke, Cramer,
Day, Dubois, Frost, Hogeboom, Howe, Humphrey, Hunting,KnGwles, A. Liv-

.ingston, P. R. Livingston, M'Call, Pike, Pitcher, President, Price, Pumpelly,
Radcliff, Richards, Rockwell, Root, Rosebrugh, Ross, Russell, R. Sandford,

Schenck, Seely, Sheldon, Starkweather, Steele, Swift, Taylor, Townsend, Tut-
tie. Van Fleet, Woods, Wooster, Young—44.

On the above question, Messrs. Kent, and Spencer, excused themselves from
voting, as they were interested in the question.

The proposition offered in the morning by Mr. Munro being next in order*

was then read again.

Mr. Buel moved that the committee rise and reriort, with the view that the

propositions which had been submitted might be printed.

Mr. ShaRpe believed the committee had made up their minds to retain the

judiciary, as established b}' the present constitution.

CoL. YouNfi inquired who would command the second platoon of the supreme
court, if it should be organized as proposed ? No provision had been made for

more than one chiefjustice.

Mr. Mujnro replied that the oldest judge present would of course preside, in

the absence of the chief justice.

Mr. Birdseye made a few remarks in favour of the amendment offered by
Mr. Munro.

t'oL. Young replied. If we have two courts ofequal jurisdiction, many diffi-

culties will arise. We shall be obliged to have two reporters. We now have
two volumes a year, at six dollars each ; which, to country lawyers at least, i«

a pretty heavy tax. Besides, there would be so many judges on the bench,
that they could not consult together, and you would have to poll them as you
u'ould do a jury. Mr. Y. thought the principle of the question had been set-

tled by the vote of yesterday'.

Mr. E. Williams rose amidst calls for the question. He hoped, as he did

not often trouble the committee, that he should be indulged for a few moments.
He then proceeded to reply to Mr. Young, in regard to the reporter, and ob-

served that gentlemen did not perhaps know liow much money (lie present re-

porter received—they did not know that the great and powerful, rich and patri-

otic state of New-Yoric, paid the reporter of the supreme court, the court of

chancery, and court of errors, the enonnous sum ofJivp hundred dollars (t, year !

Yes, said Mr. W. begets five hundred dollars a year; and what is further to his

bcuefit; the state lute];!,- directed him to furnish the several couti^y clerks' olltces
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with his reports, at his own f.i'/jcnse, and this costs him, the sum of six hundred

dollars ! Mr. W. thouglit there was little to be apprehended upon this head. If

the lawyers only read all the law books tliat they have purchased, it was no mat-

ter how many they had, and he was sure their clients would not regret it. No,
(said he to Col. Young-) neither your clients, nor mine, will have occasion to re-

g-ret that we read too many law books. Mr. W. extended his remarks somQ
time, and concluded by advocating the proposition offered by Mr, Munro.
The question on the amendment offered by Mr. Munro was then taken by

ayes and noes, and decided in the negative, as follovvs

:

NOES—Messrs. Baker, Barlow, Beckwith,^ Breese, Briggs, Brooks, Car-

penter, Carver, Child, D. Clark, R. Clarke, Collins, Cramer, Day, Dodge,

Dubois, Eastwood, Fenton, Ferris, Frost, Ilallock, Hecs, Hogeboom, Howe,
Humphrey, Hunt, Hunter, Hunting, Huntington, Hurd, Knowles, Lansing,

A. Livingston, M'Call, Millikin, Moore, Park, Pike, Pitcher, Price, Pumped
ly, Reeve, Richards, Rockwell, Root, Rosebrugh, Ross, Russell, Sage, Sanders,

N. Sanford, R. Sandford, Schenck, Seely, Sharpe, Sheldon, L Smith, R. Smith,

Starkweather, Steele, Swift, Taylor, Ten Eyck, Townley, Townsend, Tripp,

Tuttle, Van Buren, Van Fleet, Van Home, Van Vechten, Verbryck, E. Web-
ster, Wendover, Wheeler, N. Williams, Woods, Woodward, Wooster, Yates,

Young—86.

AYES—Messrs. Bacon, Birdse3'e, Buel, Burroughs, Duer, Dyqkman, Ed-

wards, Fish, Jay, Kent, King, Lawrence, Munro, Paulding, President, Rhine-

lander, Rogers, L Sutherland, Sylvester, Tallniadge, J. R. Van Rensselaer.,

Ward, Wheaton, E. Williams-.23.

Mr. M'Call offered a substitute for what had been rejected, in the folJ<?iW

ing words

:

" The state shall be divided by law into a convenient number of circuits ; a,

president shall be appointed of the courts in each circuit, who, during his con*

tinuance in office, shall reside therein ; the president and judges, any two of
wlioin sliall be a quorum, shuU compose the court of common pleas. [The ap-

pointment of the common plea judges is previously provided for.]

" The judges of the court of common pleas, in each county shall, by virtue

of their offices, be justices of oyer and terminer and general gaol delivery, for

the trial of capital and other offi;nders therein ; any three of the said Judges,

the president being one, shall be a quorum.
" The party accused, as well as the state, may, under such regulations as may

be prescribed by law, remove the indictment and proceedings, or a transcript

thereof, into the supreme court.

" The several courts of common pleas shall, besides the powers heretofore usu^

ally exercised by them, have the powers of a court of chancery so far as Jrel^te*

^0 •

" The judges of tlie courts ofcommon pleas shall, within their respective coun-

ties, have the like powers with the judges of tl)e supreme court, to issue writs;

of certiorari to the justices of the peace, and to cause their proceedings to b^

brought before them, and the like right and justice to be done.

" The president of the court in each circuit, within such circuit, and the judg»

es of the court of common pleas, within their respective counties, shall be jus^

tices of the peace, so far as relates to criminal matters,"

As there had been no question taken on the report of the committee, but only

on amendments offered, it was thought not to be in order to receive it as pro-p

posed. The mover then offered it as a substitute fof the first section of th§

report.

Mr. M'Call observed, that all the propositions which had been offered on

the subject had failed, and it was, perhaps, inexpedient io propose another.

He was anxious, however, that some method should be devised that wj^s calcut

lated both to increase the respectability of the courts of common pleas, and, at

the same time, to relieve the supreme court. If the subject was left to the le-=

gislature, and no provision made in the constitution, he was satisjded that no*

thing would be done t© effect these objects. As organized now, the ^ejitlerjien

6§
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of the profession carry their business almost exclusively into the supreme court,

and for the obvious reason that they g-et more fees.

The question was then taken on Mr. M'Call's motion, and lost.

Mr. E. Williams inquired whether there was any thing- before the com-

mittee that had not been rejected ?

Col. Young offered the following, as a substitute for the report of the

committee

:

" The le£?islature shall hav^? power to establish from time to time, such courts

of law subordinate to the supreme court, and such courts of equity, suboriinale

to the court of chancery, as the public good may require."

Some remarks were made in explanation, by Mr. Young.

Mr. Van Buken objected to the proposition of the gentleman from Saratoga,

as being perfectly nugatory.

Mr. E. Williams contended that the proposition of the gentleman from

Saratoga was wholly unnecessary, as the legislature possesses all the power

which it proposed to give. Unfortunately every proposition which comes from

gentlemen of the bar is rejected. If any thing is to be done upon this subject,

the lawyers must have no hand in it. It has been stated by some of the lay

members, that they will oppose every thing that comes from such a source,

i'esterday a committee was appointed, consisting of seven, six of whom were

lawyers, and their report was this morning annihilated. Erery project offered

since kad been successively strangled. Mr. W. could not, therefore, support

it, because if he did, it would be lost ; and he believed the gentleman from

Saratoga was too respectable a lawyer to have his project cany.

Mr. Wheeler replied, when the question was taken on the proposition of-

fered by Mr. Young, and carried.

Mr. Van Buren said they had not even then advanced a single step, as the

same provision exactly was contained in the constitution.

Mr. Dodge said he believed it to be the wish of nine-tenths of the members

to do nothing more than to leave the judiciary as they found it.

Mr. Van Buren. Then why not come out openly and manfully, and say so,

and not degrade ourselves by adopting insignificant amendments ?

Mr. Dodge. If gentlemen submit propositions to the house, we are obliged

to vote on them, whether insignificant or not.

Mr. I. Sutherland then offered the following as an addition, which he

thought would obviate the difficulties. It certainly is the sense of this Conven-

tion, that the chancellor and judges of the highest tribunal should be rendereil

independent.

«' And the judges of such court, to whom tV.e power of trying issues joined in

the supreme court slndl be given, shall hold their offices during good behaviour,

until the age of sixty years."

Mr. Hogeboom was of opinion that we had courts enough already, and he

should vote against every proposition for increasing the number.

The question on Mr. Sutherland's amendment was then taken by ayes and

noes, and decided in the negative, as follows :

NOES—Messrs. Bacon, Baker, Barlow, Beckwith, Briggs, Brooks, Bur-

roughs, Carpenter, Carver, Case, R. Clarke, Clyde, Collins, Day, Dodge, Du-

bois, Dyckman, Eastwood, Fenton, Ferris, Fish, Frost, Hallock, Hees, Hoge-

boom, Howe, Humphrey, Hunt, Hunter, Hunting, Huntington, Hurd, Knowles,

Lansing, A. Livingston, P. R. Livingston, M'Call, Millikin, Moore, Munro,

Park, Pike, Porter, Price, Radcliff, Reeve, Richards, Rockwell, Root, Ross,

Sage, Sanders, N. Sanford, R. Sandford, Schenck, Seely, Sharpe, I. Smith,

Starkweather, Steele, Swift, Taylor, Townley, Townsend, Tripp, Tuttle, Van

Fleets Van Home, Verbryck, E. Webster, Woods, Woodward, Wooster,

Young—74.

AYES—Messrs. Birdseye, Breesc, Buel, Child, Cramer, Duer, Edwards^

Jay, Joaes," Kent» King, Lawrence, Lefferts, Nelson^ Paulding, Pitcher, Pum-
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jtelly, Rliinelander, Rogers, Russell, Sheldon, I. Sutherland, Sylvester, Tall-

madge, Ten Eyck, Van Buren, J. R. Van Jicnsselaer, S. Van Rensselaer,

Van Vechten, VVendover, Wheaton, Wheeler, E. Williams, N. Wilhams,

Yates—35.
The committee then rose and reported progress, without asking leave to sit.

again. Adjourned.

FRIDAY, OCTOBER 26, 1821.

Pi-ayer by the Rev. Dr. Chester. Minutes of yesterday read and approved.

THE APPOINTING POWER.

The Convention then resolved itself into a committee of the vrhole on the

appointing povrer—Mr. Lawrence in the chair.

The report of the select committee, of which Mr. Radcliff was chairman,

that was presented yesterday on that part of the appointing power which had

Eot been acted upon in committee of the whole, was again i-ead, as follows :'

I. That as many coroners as the legislature shall direct for each county, inclu-

ding tlie oily and county of New-York, shall be elected, in tl)e same manner as

sheriffs are directed to be elected; and shall hold their offices for the same term

and be removable in like manner.

II. That masters in clh-mcery, and tiie register and assistant registers of the

said court, shall be appointed by the governor, %vith the consent of the senate ;

that the masters in chancery sliall be removable by tlie senate, on the recommen-

dution of the governor ; and tliat tlie register ami assistant registers, hold their

offices for three years, unless sooner removed by the senate, on the like recom-

mendation of tlie goveinor.

III. That examiners in chancery be appointed by tiic court of chancery, and

hold their offices during the pleasure of the said court.

IV. That tlie clerk of the court of oyer and terminer, and general sessions of

the peace, in and for the city and couniy of New-A'ork, be appointed by the

court of general sessions of the peace in said city, and hold his office during die

pleasure of the said court.

V. That the tliird section of the report of the committee of the whole, on the

subject of the power of appointment to office, be so amended, as to insert, after

the word " York,'' in the third line, the woids, " and tlie clerk of the sittings or

circuits, in the city of New-York,"
[The effect of this amendment will be to make the office of clerk of the sittings

in New-York elective, in the same manner, and to hold his office for the same
term, as by that section is provided in regard to county clerks.]

VI. That justices cf the peace, in and for the city and county of New-York, to

wit: The special justices, the justices of the marine court, and the assistant

justices, and iheir clerks respectivelv, .w'liich now exist in said city, or such oth-

er justices in tlieir stead ; or such justices of courts, inferior to the courts of com-

mon pleas and general sessions of the peace in said city, as may from time to lime

be created orestablished by the legislature, shall be appointed by the corporation of

said city ; and hold their offices for the same term that justices of tiie peace, in

the other counties of this state, are entitled to hold the same, and be removable

in like manner.
VII. That tlie officers of the health department for the city and port of New-

York, shall be ajipointed by the corporation of said city, except tlie officer now
called tiie healih commissioner, or any officer or officers who may be hereafter

created in his stead, or assigned to perform the duties now belonging to the said

health commissioner ; which health commissioner, or other officer or officers, shall

be appointed by the governor, with the consent of the senate, and be removable

by tiie senate, on the recommendation of the governor ; and that the legislature

may provide, in any manner they shall see fit, for the receipt, disbursement, and

appropriation of all the moneys and property, whether real or personal, received

by, or belonging to, or which may be received by, or belong to, the said health

department.
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VIII. That the harbour masters of said cUy, and the commissioner of excisi*

therein, or sach other excise officer or officers, as may be created in said city,

shall be appointed by the corporation thereof, and hold their offices during their

pleasure.

IX. That the wardens ?nd pilots of the port of New-York, and clerks of the

^Baid wardens, shall be appointed within the said city, in such manner as the legis-

lature may from time to lime direct.

Mb. Wheaton said, that having had the honour to be a member of the se-

lect committee, to whom this subject was referred, he would state, for the in-

formation of the house, that it was the intention of the committee to place the

office of coroner on the same footing with that of sheriff. It was an office af a

similar character ; and being known to the common law, and recognized in

the constitution of this state, it became necessary to provide for the appoint-

ment, i^he Convention had determined, contrary to his opinion, that the she-

i-iffs should be elected by the people. This might, or might not, be reversed,

when the report of the committee of the wliole was acted on in the house. But

ia the mean time it was thought expedient to put the coroner's office on the

same ground with that of sheriff : since botli were originally chosen by popular

election, and the coroner was to this day chosen in England by the freeholders

of the county.

Gen. Tallmadge offered the following proposition :

That justices of the peace shall be (except in the city and county of New-

,) exoil^cio coroners, and perform the duties of that office."

The proposition was discussed by the mover and Mr. Young, when the ques-

tion on the amendment was taken and lost.

After a few remarks from Mr. Fairlie on the clause as reported,

Judge Va>' Ness offered the following proposition :

*« That cwoners shall be elected in the san\e manner as justices of the peace.^

Lost.

Mr. Nelson offered a proposition^ making the supervisors coroners ex offi-

v^io, which, after some discussion, was withdrawn.

Mr. I. Sutherland then offered the following substitute :

" That one coroner may be elected in each town, at the annual town election,

to hold liis office for the term of one year."

Mr. Yates moved to amend the proposition by inserting the words " or

ward'''' after the word " town.'''' Carried.

Mr. Munro made a few remarks in favotir of the amendment.

Gen. Root could perceive no necessity of having a coroner in every towtt.

Too many of these officers had heretofore been appointed. They were so nu-

merous, and so greedy of a fee, that a person could not die in peace in the city

of New-York, witliout being disturbed by coroners, especially until the fees

had been reduced. "iThere had been too many of them, and the office had been

made use of as a sort of small change, to pay up petty political debts. In Del-

aware they were as thick as locusts ; and the office had been treated with con-

tempt from being made too common. lie hoped that hereafter there would

not be more than two or three to a county, to be appointed on the same ticket

with the sheriff.

Mr Ross was in favour of uniting the offices of coroner and commissioner^

^nd with that view, offered the following proposition :

" Who shall be ex officio a commissioner to take acknowledgments, and who^

before he enters upon ihe duties of his office, shall be required to take and sub-

scribe the oath of office before the clerk of the county.

CoL. Young remarked that in large cities a greater number of coroners was

Be<3«ssary than in the country. In the city of New-York the office might be-
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vonje as lucrative as that of clerk of the county. He moved the following;

amendment to Mr. Sutherland's proposition—" except in the city and county of

New-York."
Mr. Dodge thought the office of coroner was more important than had been

considered ; and if the number, should be diminished from fifteen or twenty,

to four or five in each county, it would then be elevated from its degraded sit-

uation. The rag-e had been so great for office, that any thing by that name
was eagerly grasped ; and many men had been appointed to that office totally

unfit for it, not being able to read or write. But when we consider these offi-

cers as conservators of the peace, and as acting at many times as the sheriffs of

the county, having executions in their hands for collection to a very large

amount, and even against the sheriff himself ; we cannot consider the office al-

together unimportant, Let there be but four or five in each county, (except

the large cities,) and you will then induce men of respectability to accept the

office.

The gentleman from Genesee (Mr. Ross] had proposed giving to the coroner

the office of commissioner, which was, in itself, a very important office, as on

a faithful discharge of the duties of that office, dependetl the title of vast quan-

tities of real estate. Mr. D. was totally opposed to this proposition, and con-

sidered the original report as far superior to it : if the number should be re-

duced, the office would become respectable.

A (ew remarks were made by Mr. I. Sutherland, when the question on

Mr. Young's amendment was taken and lost.

The question was then taken on the proposition of Mr. Sutherland, which
was rejected.

CofL. Young moved to strike oHt the word, " elected," and insert " appoint-

ed." Carried.

Mr. E. Williams remarked, that the effect of this motion would be to make
sheriffs appointable instead of elective.

Mr. Sharpe wished to meet this question at once. He was prepared to

vote. We had determined to make the office of sheriff elective : the intelli-

gence had gone forth through the state, without giving dissatisfaction, and he

regretted to see an attempt made to reverse our proceedings.

Mr. Ward moved to insert after the word, "direct," the words, "not ex-

ceeding four." Carried.

Mr. Tompkins moved to amend the clause, so as to read, " elected or ap-

pointed," which was carried, and the clause passed without further amend-
ment.
The second section was read.

M-R. Wheaton moved the following amendment

:

"To strike out in the first and second lines the words, "register and assistant

register of llie couri," so as to leave the appointment of these officers to the chan*

cellor, where it was now vested by the present constitution."

Chief Justice Spencer was opposed to the amendment. He thought any
provision on this subject wholly unnecessary.

Mr. Radcliff, from the committee, explained the reasons upon which this

clause of the report was grounded.

Mr. Van Buren thought we were on this subject altering the constitution

Xor the worse. He was in favonr of striking out "register," iu tfie second

clause, and of omitting- the third section altogether.

Mr. Buel made some remarks on the appointment of examiners in chan-

cery ; and
Mr. N. Williams explained his reasons for dissenting from the clausfe

under discussion.

Chancellor Kent felt an anxiety, that the examiners in chancery should

not be appointed bj- the chancellor. They were intimately connected with the

office of chancellor, and acted as deputies to him, and their appointment was
an undesirable burthen to be placed upon the chancellor. With respect to the

offices of register and assistant register, they were of less importance, being

merely clerks of that conjt.
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Mr. Cramer moved to strike out " register," and insert " examiners m
chancery," in the second section.

Mr. Muaro moved to insert before the word, " that," in the first line, the

following words

:

" That the legislature may direct the appointment of an accomptant to the court

of chancery in the city of New-York, and another in the cily of Albany, who shall

have the charge of all monies deposited in the court of chancery, and shall be ap-

pointed by the governor with the consent of the senate, and shall be required to

give competent security for the faithful execution of his office."

Mr. Briggs was willing the court should have the appointment of these offi-

cers, if it would assume the responsibility.

Mr. Kadcliff expatiated upon the importance of these offices, when the

question on Mr. Cramer's amendment was taken, and carried in the affirma-

tive.

At the suggestion of Mr. Sutherland, Mr. Munro withdrew his amendment.

Mr. E. Williams moved sundry amendments, so as to make the remainder

of the section conform to the first clause, which were adopted.

Mr. Wheaton moved to add the following words at the end of the clause :

" The number of masters in chancery shall not exceed four for the city and

county of New-York, two tor tlie city and county of Albany, and one for each of

the otiier cities and counties in this state ; but whenever the chancellor shall cer-

tify to the legislature that tlie business of the court requires an increase of their

number specifying particularly where required, the legislature may authorize by

law an additional number.'"

This amendment, after some conversation between the mover and Messrs.

Tallmadge and Van Burcu, was negatived.

Tiie third section of the report was stricken out, and the fourth passed with-

out amendment.
The fifth section was read.

Some remarks were made by Messrs. Radcliff, Munro, Sharpe, Buel, and

others, when the question on the fifth section was taken and lost.

Mil. Mu-NRo otiered the following proposition :

« That tl.e office of clerk of the sillings and circuit courts in the city of New.-

York, be executed by the clerk of the sviprcmc court in that cily." Lost.

Mr. Jav offered the following substitute for the fifth section :

" Tliat such clerks and other officers of courts, whose appointment is not Iiere-

in provided for, shall be appointed by the several courts, or by tiie governor, with

the consent of the senate, as may be directed by the legislature.'' Adopted.

Sixth section read.

]Mr. Wheej.er moved to amend by striking out the word " corporation,"

and inserting " senate, on the recommendation of the governor." He spoke

for sometime in favour of the amendment, and against sweUing the already

enormous power of the corporation, by giving to it the appointment of these

officers.

Mr. lUncLiFF contended that the patronage of the corporation washy na

means so great as had been represented. All he required was equality of rights

between the city and country.

Col. Young thought tliere should be a distinction between officers, whose

j^irisdiction was extensive, such as health officers, &c. and those of a local cha-

racter. He would confine the power of the corporation to the appointment of

those of the latter description.

Mr. Radcliff further explained, when
Mr. Wheeler withdrew his amendment.

Col. You.ng moved to sLrike out the words, "justices of the marine court -
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Mr. Jay supported the motion, when the question thereon was put and car-

Jried.

Gen. TAr.LMADGF. moved to strike out tire words, " or such ctlier jnstices ia

their stead ; or such justices of courts, inferior to the courts of coninion pJeas

and general sessions of the peace in said city, as may from time to time be cre-

ated or established by the legislature. Carried.

The sixth section then passed as amended.
The seventh section was then read.

Mr. ToMPKiiVs opposed it on tlie grounds that he presented, when Use qnos-

tiou was before the committee on a formerday. The board of health, he said^

were a corporation, and might be so increased, that the health officer, the healtli

•commissioner, and the resident physician, who were ex-officio members of it,

would have no effectual influence in that body. He thougiit this power was
enough for the city of New-York. He referred to the statute, and observed
that it shewed conclusively that the state ought not to part with the power of

appointing their own trustees.

Mr. Edwards. The object which the legislature had in view in creating

the health department in the city of New-York, was the preservation of its

health. From its local situation, it is peculiarly exposed to the introduction of
pestilence from abroad, and it is well known that it has been often scourged and
almost desolated by its ravages. Where, then, sir, can the power ef appoint-

ing the health officer of that city be most discreetly lodged to answer the ends
for which they wprc created—in the hands of the fathers of tliat city, or of an
appointing power one hundred and fifty miles oft? I confess, sir, I am at a loss

to know how to make this subject more plain than it must appear from a simple
statement of facts. As well, sir, might the head of a family be required to

submit to his neighbour the appointment of his family physician.

It is objected by the honourable gentleman from Richmond, (Mr. Tompkins,)
that the health officer ought not to be appointed in that city, because he is call-

ed upon to decide between foreigners and the city, and can subject vessels to

quarantine. This, sir, is a most fallacious argument. Is not that city sup-
ported principally by commerce, and does not the interest of its inhabitants re-

quire that the approach to it should be as unrestricted as is compatible with
their safety ? There is, sir, no need of an arbitrator.

Mr. Edwards then proceeded to give an account of the origin and progress
of the marine hospital, which is the property of this state, and the purposes for

which it was created. He disclaimed all wish to subject it to the control of
the city, and argued that the vesting of the offices of the health department ia

the city did not necessarily do it, because the legislature could at pleasure regu-
late their powers.
The vesting of the appointment of this officer in the city, is not urged lor any

emolument which it will be to it. Not a cent of the fees of the office will go
into the city treasury. The fees are considerable—but it is a perilous station.

Of the six physicians who have held it prior to the present incumbent, Ave have
fallen victims to pestilence introduced from abroad. Our motive is, to secure
for ever a skilful and vigilant officer ; one who will answer the purpose for

which the office is created. In whatever light this proposition may be now
held, yet if the time should come when, owing to the ignorance or inattention
of a health officer, whom you refused to vest that city with the appointment of,

pestilence should ravage it, it will be then matter of serious regret that you
withheld from them the power of guarding themselves.

CoL. Young hoped that the section would not pass. If gentlemen -would
take the trouble to read the acts which had been passed by our legislature, on
this subject, they would find that the corporation of the city of New-York pos-
sessed power enough, in the management of their business. The legislature

had gone on from time to time to give power, till it had become enor.mous. The
health officers were completely under the control of the mayor and aldermfen of
the city ; notwithstanding any decision that may be made by them, the corpo-
ration have the power of confirming or rejecting it. The property at tiie quar-
antine ground was paid for by the state ; and the state had at difl'erent times
contributed to the support of that establishment, when a decline of commerce
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had rendered it incompetent to support itself. The corporation of that or*

have the power of imposing a tax, on vessels from all nations on earth ; and

when a vessel is compelled to lie by, and overhaul her cargo, they are to be told

that it is by the authority of the city of New-York, without their even knowing

that there is a state of New-York.
He was not willing that that city should possess this unlimited control over

the vessels of ail nations, as long as the expense had been borne by the state,

and the property still remained the state's. The act to which he had referred

was sUiHcieatly "broad on this subject ; and wheii it passed the senate at the last

session, there was not a word said by the gentleman who represented tliat city

in the senate, that it ought to be broaden He should therefore oppose the

The subject was further discussed by Messrs. Radcliff, Van Buren, Briggs,

Fairlie, Ross, and N. Sanford, when the whole of the seventh section was strick-

en out.

The 8th and 9th sections, after being discussed by Messrs. Young, Sharpe and

Van Buren, were also rejected, and the appointment of the offices contemplat-

ed by the three last sections, was left to the disposal of the legislature.

The next question in order was stated to be the seventh section of the origin-

al report.

On motion, the words " and who are not included in the resolution relative

to the city of New-York," were stricken out, and the section as amended was

carried.

Mr. Jay offered a proposition authorizing the appointment of a select and com»

mon council in the city of New-York, which, after some remarks by the mover,

and Messrs. Fairlie, Sharpe, N. Sanford, and Spencer, was withdrawn.

Mk. Jay made a further proposition to provide for the appointment and ten-

nure of office of the justices of the marine court, which was opposed by Mr. Ed-

wards, and lost.

Mr. Duer moved to reconsider the second section of the report of Mr. Rad-

cliff, for the purpose of striking out the word ^-owernor, to insert the word chan-

cellor, in order that the office of master in chancery might not be exposed to

the fluctuations of party. Motion to re-consider refused.

The committee then rose and reported progress, without asking leave to sit

again.

In Convention, the President named the following gentlemen to compose the

committee of seven, to whom was assigned the arrangement of the amendments

adopted by this Convention, viz : Messrs. Yates, King, Kent, Root, Van Buren,

Lawrence, and I. Sutherland.

Mr. Fairlie asked leave to present an ordinance, providing for submitting

the amendments to the constitution, agreed to by the Convention, which was

read, and on motion of Mr. Edwards, referred to the above named committee of

Mr. E. Williams moved that when this Convention adjourn, it adjourn to,

Monday next. His reasons were, that the unfinished business had been refer-

red to select committees.

The motion was supported by the mover, and INIessrs. Van Buren and Bur-

roughs, and opposed by Messrs. Bacon, Sharpe, Briggs, Dodge, and Eastwood,

when on motion of Mr. Root, the Convention adjourned to 9 o^clock to-

SATUIIDAY, OCTOBER 27, 1821

.

The Convention assembled as usual. Prayer by the Rev. Dr. Cumming.

The minutes of yesterday were then read and approved.

The committee of the whole having reported to the Convention the results of

their deliberations upon all the subjects that had been committed to them in the

reports of the several select committees, the said reports were declared to bg the

matters next in order for Ihc consideration of the Convention.
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THE COUNCIL OF REVISION.

The report of the committee of the whole on tlie subject of tb.e council of re-'-

vision, was then read by the secretary, in the words following-

:

This Convention, in the vame, mid by t!ie authority of the people of this state, doth
ordain, dctermiue, and declare. That every bill which slwill have passed the house
of assembly and the senate, shall, before it become a law, he presented to the go-
vernor ; if he approve, he sliail sign it ; but if not, he shall return it, with liis ob-
jections, to that h»use in whicli it s.iiall have originaied ; who shall enter the ob-
jections at large on the journal, and proceed to reconsider it. If, after such re-

consideration, two-thirds of the nieml)ers present shall agree to pass the bill, it

shall be sent, together with the objections to the other house ; by which it shall

likewise be reconsidered, a".d if approved by two-thirds of the members present,

it shall become a law. But ir. all sucli rases, the votes of both houses shall be
determined by yeas and nays, and llie names of the pej'sons voting for, and
against, the bill, shall be entered on the journal of each house respectively. If

any bUl shall not be returned by tlie governor within ten days, (Sundays excepted)
after it shall have been presented to him, the same shall be a law, in like man-
ner as if he had signed it; unless the legislature sliall by their adjournment, pre.

vent Its return ; in which case it shall be a kw, unless returned on the first day of
their next meeting.

CoL Young moved to add to the end of the report the following words : "No
bill shall pass either branch of the legislature on the last day of any session."

Mr. King remarked, that the legislature were competent to adopt such a re-

gulation ; and it appeared to him unnecessarj' to insert such a clause in the
constitution.

Mr. Fairlie made a few remarks against the amendment, and pointed out
the embarrassments it would create.

Mr. Wendover said he hoped this amendment would not prevail. It might
sometimes be veryjmportaat to the community that bills should so pass : more
particularly in time of war, it might not only be indispensably necessary to

pass, but to originate laws, for the public interest, and for the common defence.

CoL. Young,to ebviate the objections suggested by the gentleman from New-
York (Mr. Fairlie) proposed to amend (he clause by inserting the words, " ex-

cept such bills as are returned by the governor with objections."

The Chief Justice suggested some objections to the amendment. It would
be difficult for the speaker to retain a quorum for one day after the members
%vcre ready to go home.
The question on the amendment was then taken and lost.

Mr. Wheaton moved to amend this amendment by striking out the following

words in the 27th and 28th lines :
" in which case it shall be a law, unless re-

turned on the first day of their next meeting," and inserting the following ;

" shall not he a law.''^ Mr. W. stated his object to be to make the provision

respecting bills, the reltirn of which within ten days was prevented by the ad-

journment of the legislature, correspond with that in the constitution ofjthe Uni*

ted States,which seemed to him founded in wisdom. If congress by their adjourn-

ment prevent the return of a bill by the President, it does not become a law. Nor
was it fit that it should. The regulation proposed by the committee of the whole,

would enable the governor to keep in his own breast the secret whether a particu-

lar bill would or would not ultimately become the law of the land ; and might ena-

ble those by whom he was surrounded to profit by that knowledge, which they

alone would possess, to the disadvantage of the public in general. Such a
practice would draw after it many of the evils of the secret legisiation of despo-

tic governments, and would certainly be abused to corrupt purposes in many
cases where private rights were involved, or private interests affected by mea-
sures of a general and public character.

The ssbject was further discussed by Messrs. King, Spencer, and Van BureOj

when the question was taken on the amendment and carried.

Tire wh^le report as amended was then passed.

G.9
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THE LEGISLATIVE YEAR.

The report of the commilteeoftlie whole, on the subject of establishing the

{fommenceraentofthe legislative year, was then read as follows :

And be it fuvlher ordained In; the people of this state, That the general election

for governor, lientenant-govenior, senators, and members of assembly, shall be

held at such lime, in the mo;uli of Ociober or November, as tlie legislature shall

direct, and the persons so elected, sliall, on the first day of January following, be
entitled lo the exercise of their respectvve functionsin virtue of such election.

I\Ib. We>-dover proposed the following- amendment : after the Word " fol-

lowing," insert " or on the second, if the first shall come on Sunday."
In offering this amendment, he was desirons to see this solemn assembly con-

form to what he hoped was tlie settled sentiment of ninety-nine hundredths of a
Christian community : that secular business ought not to be done on the Chris-

tian sabbath. When this subject was before the committee of the whole, it was
said, that if the first day of January should happen on Sunday, the governor
elect might do as the president of the United States did at the commencement
of his present tern*, delay being sworn into office on the constitutional day, be-

ing Sunday, till the next day ; but, sir, we well know, (said Mr. W.) that in

following precedents, men are generally disposed to seek those most in point

and nearest home. I recollect at present but one instance on which the day
designated by the present constitution for the governor to enter on the duties of

his office, happened on Sunday, which v/as in the year 1804, and it is a fact

that the governor elect did take the oath of office on that day. To avoid the

like occurrence in future, I wish this amendment to obtain, and particularly as

the elections for governor will be more frequent, and a like result more often

occur. I should have proposed an amendment, to commence the governor's

term, and the legislative year, on the first Monday in January, but to this it has

been objected, that one governor and legislature would in some cases remain
in office six days longer than others ; if tJiis objection is thought by gentlemen
to have any weight, which for myself I do not perceive, I wish to obviate the

difficulty by the amendment now proposed, and thereby remove the real or sup-

posed necessity of administering oaths of office on that day. By the present

constitution, the governor enters into office on the first day of Julj', and the

members of the legislature on the first Monda}' of the same month : I can see

no reason why the term for all, should not begin either on the first Monday ia

January, or to defer till iNIonday what is improper to be done on Sunday.

Gei?. Root opposed the motion. He thought the gentleman from New-York
was too scrupulous on the subject. The constitution of the United States pro-

vides that the legislature of the general government shall commence on the

fourth day of March, and no injury had resulted from the provision. If it were
fixed otherwise than to a day certain, it was evident that some governors would
hold their office for a longer term than others. Our courts had decided that ao
affidavit taken on the Sabbath was valid-—doubtless on the principle, that thfe

better day the better deed. It rather increased than diminished the obligatioa

of the oath which is taken. Marriages often take place on Sunday, and are

considered equally binding as if solemnized on a week day ; and this was but
the solemnization of a marriage between the governor and the people.

The question was then put, and Mr. Wendover's motion lost ; when the

whole report passed without amendment.

THE EXECUTIVE DEPARTMENT.

The report of the committee of the whole on the executive department, was
then read by sections.

Mr. Edwards moved to amend the first section by striking out " year,*'

after the word " every," and inserting " three years," so as to read " one*

IQ every three years," as a term of service for the governor.

Mb. Bkiggs called for the ^yes and noes.



THE STATE OF NEW-YORK. 54?

Mr. Fatrlie was in favour of the amendment. Public sentiment did not
require a change in this paiiicular. C'omplaints had been made of governoi-s,

but none of the term of service.

CoL. Young was opposed to tlie motion. It would give to the officers of the

different departments, similar terms, and might produce combinations.
Mr. Edwards thereupon modified his motion, by proposing to insert the

word two instead of th)-ie.

Mr. Lansing had heretofore voted for an annual election, before he knew
what powers would be given to the governor. Those powers having been de«
fmed he should be in favour of extending the term to two years.

Gen. Root hoped this question would not be taken in as great a hurry as had
eeemed to be expected. Some amendments had been adopted in consequence
of the governor's term being reduced, which would not have been the case had
it been supposed that his term would be more tlian one j'car. He would not
have had the power of nominating so many officers to the senate, but from the
consideration tijat he would be annually returned to the people, by which an}'

abuse of that privilege might be corrected. When a man has reason conscien-
tiously to comjdain of the conduct of the executive, lie wishes him out of office,

and some one in his stead ; and the man who is well satisfied with him, will be
willing to continue him for life. Then where the election is annual, all have
an opportunity of expressing their wishes, and the will of the majority is grati-

fied. It is not improbable tliat our executive may conduct in such a manner, as

to render himself obnoxious to the majority at the end of one year; and if so,

the voice of the minority is to predominate for the second year.

Here Mr. Root related the circumstances which led to the calling of a Con-
vention in 1801, which were, tiiat the executive assumed an exclusive right to

the nomination of all officers to be appointed by the council, of wliich he was a
member. His nominations were such as the council could not concur in, and
it finally went so far that the governor would not meet with the council ; and in

inany counties, where commissions had expired, tiroy were obliged to remain
ivithout a magistracy for many montiis. This was an evil which was severely

felt, and called loudly for a ramedy. The remedy was, the calling of a Con-
vention, and in that Convention resting in the members of tlie council an equal

right of nomination. We have been told that was an error; if it was, it was
one that received the undivided approbation of all true republicans, and the

condemnation of that party which terminated its career of domination in this,

state soon after.

Mr. R. reminded the Convention of many ether evils that had resulted, and
which probably would result, from being sliacklcd with a governor, who, from
improper conduct, might become unpopular among the people. He hoped we
should never have a recurrence of all the evils that we had heretofore experi-

enced from this source. It might hereafter be the case, that the executive
would be opposed to a great majority of the senate, as well as of the people

;

and having the exclusive right of nomination, he could force upon the people
such ofBcers as he should think proper, or compel them to do without any.
Those who, by improper conduct, should have lost the confidence of the people,

might be permitted to continue in office, for the want of the governor's recom-
mendation to the senate for their removal.

We are told that tlie governor should be elected for two years, that he may
be independent. Independent of what ^ Independent of the people for whom
he was elected.

Mr. R. said he did not like this kind of executive and judicial independence

—

he was in favour of a different kind of independence. He wanted these officerg

fio situated, that if they did not discharge their duty for the good of the people^

(hat they could be removed when a majority should think proper, even at the

end of one year.

Mr. King spoke in reply. In the application of the term independent to

the executive, was not intended an independence of^ the people, but a situation

in which the governor might not be the mere instrument of the legislature.

Mr. K. contended that within the short period of an annual term, it was not to

be expected that the governor could acq.uire all that information which was ne?
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cessary to enable him to preside with usefulness and credit to himself or to the
state.

The period of this Convention is, in many respects, of peculiar character.

The states have, of ]ate, turned their attention to the provisions of tlieir respec-

tive constitutions, with the view of revising- and altering- the same ; and the tem-
per which has manifested itself on this subject, instead of respecting the autho-
rity of ancient maxims, seems inclined to weaken them ; and to draw the truths

which they contain, into doubt, in order to introduce principles and doctrines
"which are without the sanction of experience in similar circumstances ; but
which, though wanting- in this authority, may be supposed to justify alterations

in the constitution, under which we have lived so long, and with so much cause
of contentment.

This spirit should be indulged with great caution, lest it lead us on to danger-
ous innovations. Governments are the fruit of experience : they can safely

rest on those political truths to which time has added his infallible sanction

;

and it is only the wise combination and distribution of tliese truths, which dis-

tinguish our free constitutions from all others.

Under our present constitution, we have not only enjoyed a large share of
freedom, but we have, in a surprising degree, increased in population, wealth,
and the useful arts. If it be true, of late years, that our prosperity is somewhat
affected; the condition of that quarter of the world with which we have much
intercourse, having undergone a great change ; and the eflect thereof having
been, to impair the advantages in agriculture ami commerce, that, during the
wars in Europe, we enjoyed. But we are not to sufi'er ourselves to be misled in

respect to the cause of these disadvantages ; innch less to become persuaded
that they have proceeded from a defect in any of tlie provisions of our own con-
stitution.

These reflections deserve grave consideration, not only on our otvn account,
but because our proceedings, which are attentively observed by other states^

may have an influence on tlieir measures.
It is also of infinite consequence, that our government sliould exhibit to fo-

reign nations, not only in the approved maxims of our constitutions, but in the
stability and wisdom of their administration, that freedom and peace and jus-

tice may safely be confided to republics.

If, in this country, we fail in the establishment and support of free govern-
ments ; if a people liiie the American people, without tlie prejudices, manners
and habits of men living under diirercnt ioims of government ; if, with our edu-
cation and discipline iu practical equality, with laws which are the same for

all, which in life equally protect all, and at death divide and distribute equally
among the next of kin, the estates of all ; if such a people want moderation and
wisdom to establish, preserve, and perpetuate free governments, where, and
among whom, may we hope for their existence ?

An appeal is at this time made to our patriotism ; for the struggle has com-
menced between the representative principle, and that of the ancient govern-
ments in Europe ; between the riglit of the pcojile to be consulted in the mak-
ing of laws, and the claims of those who assert that they alone possess, and are
responsible to God lor, the power of governing mankind. At present, tlie ques-
tion depends on the strength of public opinion ; though it may, and probably
will, be decided by the sword. We should, therefore, constantl}' recollect, that

the wise administration of our free governments operates in favour of the prin-

ciples of freedom, encouraging and streugtliening its friends ; and tliat the
smallest insecurity, disorder, or confusion, that happens among us, n re seized
upon, magnified, and emplojed in favour of those who prefer despotic rulers.

An old and constant cliarge made against republics, is the instability of tlieir

institutions ; and this is urged with great coufulenee in modern times.

—

Wiiat-
ever failures in the cause of reform we may have witnessed, our country has
hitherto remained botli firm and faithful. Some alterations have been made in

the constitutions of tlie other states, and some such are desired in our own con-
stitution ; but these are few, and only such as experience has proved to be de-

fective : these, and only these, should be amended ; and all otjier parts of th^
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<Bonstitiition, against which no complaint has been made, should remain un-
touched.

Thus, the term of the governor, not having been objected to, ought to re-
main without change.—Since the meeting of the Convention, and not before, an
opinion has been expressed in favour of a shorter term, and the example of
some of our neighbouring states is urged in favour ofsuch abridgment; but as
we have been so long accustomed to choose a governor for three years ; as no
dissatisfaction has been expressed against the duration of the term; and argu-
ments of authority are not yet urged in favour of a change, it would evince a
temper of instability, were we to alter the term, especially by reducing the
same from three years to one year.

It is proposed to increase the powers of the governor, by giving him the qua-
lified veto on the passage of laws, heretofore vested in the council of revision :

and moreover, to vest in him the exclusive nomination of the judicial, and other
great officers of state, formerly vested in the council of appointment ; and
thus, by increasing the duties of the office, it is said to be more expedient to
shorten his term of service—the reverse of which would seem to be more rea-
sonable.

For, the duration of the term should be su«h as to enable the governor to be-
come acquainted with the duties of his office. Tlic increase of those duties will

require more time to learn them, and cannot therefore be an argament in fa-

vour of the abri(!gment of the term.
If the term be short, the duties will be imperfectly understood; and in the

new branches, which bring the governor into collision ttith the legislature, as
he may be likely to incur their displeasure, he will fail in executing his duties.

His nominations to office, and his objections to improper laws, will be unfaith-
fully executed : the chiefs of the legislature will dictate the former, and their
influence over his approaching election, will overawe the latter.

No state appoints for less than one year, and some states appoint for four
years. The time should correspond with the cxtenJ: of the state, the number
of its inhabitants, the variety of their employments, and the portion of pow-
er confided to tlie executive.

In a state of limited territory, population and riches, in which the power of
^appointment is in the legislature, and the executive veto is merely nominal,
little public inconvenience would arise from frequent executive elections.

The governor, in such state, would not only have little to learn, but little to

<Io ; and a sliort term and frequent choice would do little harm.
But, in this extensive, populous, and opulent state, with more than one half

of its inhabitants recently united to the old stock, the whole composing a peo-
yAe whose habits in government are not yet melted into uniformity ; with an ex-
ecutive that, for nearly half a century, has, without complaint, been elected
onl}' once in three years ; what sullicicnt motive can induce us to prefer an an-
nual election, and thus to reduce the term of the governor to one j-ear.

It should be recollected, that it is not for the sake of the person who is go-
vernor, that a longer tei-m is desired ; but on account of the people, for whose
benefit alone the governor is chosen. If the power confided to the governor
is less likely to be executed with independence and fidelit}^ should liis term be
reduced to a year, than would be the case if it be of long-er duration, how can
we, in justice to the people, shorten the term ?

Where the governors are annuall}' elected, the whole legislature are also

chosen every year. In this state it is otherwise : the senate are for four years ;

and if the governor is to exercise a check on the legislature, his term ofoOice
should be such as to enable him to do so, otherwise the legislature will Control
the governor.

The chiefargument urged in favour of annual election, is, that such election

will secure a more efficient responsibility. The increase of the powers of the
governor, is also made use of, in favour of shortening the executive term of
office.

By responsibility, we mean the obligation due from one to whom power is

given by another, to account for the faithful execution of his trust. Thus, all

private and public agents are responsible to those who employ them ; but, in
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the one case as well as the other, time and opportunitj- must be allowed for t!ie

due consideration and performance of the duties of the agent. The time and,

opportunity should bear a due proportion to the magnitude of the trust, or of

the duties to be performed. If the duties are few and unimportant, the time

for their execution may, witliout injury, be short ; if otherwise, and the confid-

ed power be great and complicated, sufBcient opportunity should be allowed to

the agent, not only to become acquainted with such duties, but for the discharge

of the same ; and jt would be unwise to interpose to require an account before

such opportunity shall have been afforded.

What would have been the effect of the annual election of governor during

the late war ; what may it not be in some future war ? The governor not only

exercised the duties of his office, but, in addition, a great military authority

was confided to him by the United States ; and this at a period when we were in-

vaded, or apprehended we should be, on both the frontiers of the state,—on that

which lies on the ocean, as well as that which borders on the lakes. Would an
election, in the midst of the campaign, have been prudent : would it have been
safe ? The political year will commence with the calendar year, and our elec-

tions are to be held in October or November. Suppose the governor again fo

be employed as he was during the late war ; admit that the people may be di-

vided on the expediency of the war, or concerning the re-election of the go-

vernor ; he entered on office in January, and the election is to follow in Octo-
ber or November ; will the governor have had sufficient time and opportunity,

in the ten months during which he shall have been in office, to shew that he is

worthy, or unworthy, of being re-elected ?

He commands the militia called into the public service, and is in the midst of
the campaign ; ought he, in these circumstances, to be called to account, or ia

it expedient that he should be obliged to attend to his re-election ?

Another view of this subject may be taken, which cannot be disregarded by
men of moderation. The present term for which the governor is chosen, is three

years : by a vote of the Convention, this term is to be reduced ; and the ques-

tion now is, whether it shall be for two years, or for one. Those, who were sa-

tisfied with the term of three years, will he content to reduce it to two years.

And will not those, who prefer an annual election, yield si^.nething on their

part; and, by mutual concession, ruay we not reasonably expect, that we shalt

all unite in establishing the governor's term at two years ?

Chief Justice Spencer did not rise to enter into a discussion of the sub-

ject ; but merely to remind the committee of the manner in which this question,

had been twice before decided. It was first determined that the term should

be,two years ; and afterwards, at a time when fifteen or twenty members were
absent, it was determined that it should be one year ; but he was satisfied that

a majority of the members now in the house were in favour of two years. With,
respect to the remarks of the gentleman from Delaware-, he was satisfied they

would not be considered conclusive on this subject.

Col. Young remarked that when the question was first presented he was
absent. He had afterwards voted for one year as the term of the governor's

eervice ; but although he had sometimes hesitated on the question, yet when
he reflected that the power of the governor could only be brought to bear upon
the officers of the state during the first year of his term, there was reason to

apprehend that before the second year came round, the relations between him
and tiie people would be so little effective, that he would be entirely forgotten,

^nd that he might not be thus absolutely forgotten, he Avas in favour of an an-

Hual election. Sir, said he, before the two years shall have expired, many of

the officers of your distant counties will not know who the governor is.

Mr. Ross. Permit me, sir, to express my views, in a few words, on the sub-

ject of the executive term, now before the Convention. I entirely accord in

the sentiments expressed by my honourable friend from Saratoga, (Col. Young,)

that it is all important that we proceed with the most deliberate caution, in

revising what we have heretofore adopted in committee of tlie whole. Sir, we
have now arrived at the most critical period of our labours, and we are admo-

nished by every consideration of prudence, and regard to the future interest of

the public, to avoid precipitancy, in passing our last review, and final decisions
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It ftiay be true, that much useless debate has already been indulared, and that

•our constituents are tired of our protracted session, as has been alleg-ed. But,

eir, I do not believe they are so impatient to have us return, as to overlook their

true interests, by a hasty revision of our proceeding's. I hope we shall not be
too unpatient. Nothing- ought to deter us from endeavouring- to correct what-
ever may have been erroneous in our former votes.

Fixing the governor's term of office at one year, instead of three as hereto-

fore, I cannot but consider as a measure unwise and inexpedient. I am not

aware, that such a measure has been called for ; nor do 1 believe, that the term,

as iixed by the old constitution, was ever the subject of complaint. But since

we have already conferred additional authority \ipon the chief magistrate, by
giving him alone a qualified negative upon legislation, and by enlarging his dis-

cretionary powers of pardon, and it is proposed, also, to give him the sole power
of nominating to office, I think we may, with great propriety, reduce the term
for which he shall hereafter be elected, to two years ; by which means he will

oftener be accountable to the people for any unfaithful execution of those

trusts. In vibrating to opposite extremes, it would be well to rest at the true

point of moderation ; and after duly appreciating all that has been urged in

favour of the different periods, I am persuaded that two years is the true medium
at which the duration of that office may be safely and permanently fixed. I did

believe this to be a correct opinion, and I have since s-een no cause to change
it. To return it to a less term than two years, would expose us to a temporiz-

ing system of policy, inconsistent with an independent and able management of

the various anJ multiplied concerns of this great state. Instead of entering

upon an)' extensive or liberal plans of solid improvements, calculated to pro-

mote the permanent interests of the people of this state, we should find the go-

vernor engaged in such schemes as would best answer his re-election. Indeed,

one year would not afford sufficient time to accomplish any objects by which
the electors would be furnished with a full and satisfactory test of his capacity,

disposition, or fitness to serve them ; and, therefore, they would not be so fully

prepared to judge of the propriety or impropriety of his being re-elected. Va-
rious other considerations, if duly estimated, I think are entitled to weight in

giving a preference to a term of two years, instead of an annual election of our
first magistrate.

I will notice one to which I am not av;are that any reference has been made :

T mean the importance of some stability in the tenureof that officer, so far as to

preserve an equal rank and influence in our sister states. Other states, exten-

•-ive in territory and resources, are growing up, and none of them of compara-
tive extent and population with our own, elect their chief magistrates for a less

period than from two to four years. Our executive will hardly be known or

heard of in other states, if the duration of his office is to continue but for a single

year. A longer period is, therefore, necessary, if we wish to preserve the

relative weight and influence to which this state is entitled in the national con-

federacy. Besides, sir, the term of two years can never endanger the safety

and rights of the people, but will give additional security, by rendering the

measvlres of government more stable and uniform, less liable to caprice and
agitations arising from frequent changes in systems of policy. I therefore hope,

that the amendment for inserting two years instead of one, presented by the

gentleman from New-York, {Mr. Edwards,) will succeed. I cannot but be-

lieve, that its adoption is best calculated to promote the public interest.

Mr. Fairlie replied to Mr. Young, and really thought, that the gentleman'^

last argument was not quite so sound as usual. If there ivas danger that the

people would forget who the governor was, it would be best to put it on the

mile-stones, and guide-boards, and perhaps, in the almanack.
The question, on making the term two years, was then taken by ayes and

noes, and decided in the affirmative, as follows

:

' AYES-«^Messrs. Bacon, Baker, Beckwith, Breesc, Buel, Carpenter, Child,

D.Clark, Clyde, Dubois, Eastwood, Edwards, Fairlie, Fish, Hallock, Ilees,

Hunter, Huntington, Hurd, Jones, Kent, King, Lansing, Lawrence, Lefi'erts,

Millikin, Moore, Munro, Nelson, Paulding, Porter, Pumpelly, Radcliff, Rhine-

lander, Rogers, Rose, Ross, RusseJ), Sag-p, N. Sanfcrd. Pchonrk, Poaman,
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Seely, Sharpc, t. Smith, R. Smith, Spencer, Steele, I. SuthiBfland, Sylvesieiv

Tallmadge, Ten Eyck, Tuttle, Van Buren, Van Home, Van Ness, J. R. Van-

Rensselaer, S. Van Rensselaer, Van Vechten, Verbryck, Ward, Wendover,
Wheaton, E. Williams, N. Williams, Woodward, Yates.—67.

NOES.—Messrs. Barlo^v^, Birdseye, Brigg's, Brinkerhoff, Brooks, Burroughs,

Carver, Case, R. Clarke, Collins, Cramer, Day, Dodge, Fenton, Ferris, Frost,

Hogeboom, Ilovve, Humplirey, Hunt, Hunting, Knowles, A. Livingston, P. R.

l^ivingston, M'Call, Park, Pike, Price, Reeve, Richards, Rockv/ell, Root,

Hosebrugh, R. Sandford, Sheldon, Starkweather, Swift, Taylor, Townley,

Townsend, Tripp, Van Fleet, E. Webster, Wheeler, Woods, Wooster, Young.

—47.
Mr. Fatrme, moved to strike out the words " natural born," and insert " na-

tive." His reasons for the motion were, that natural born, might refer to the

manner of birth ; but native expressed the place. Carried.

Mr. Wheeler moved to strike out the words " most numerous branch of the

legislature." Carried.

Chief Justice Spencer moved the following amendment ; after the word
^' thereof," in the end of the section, add the following clause :

" Bat if two, or more, sliall be equal, and highest in votes, for governor, one of

them shall be chosen, by joint ballot of botli liouses of the legislature ; and if

two, or more, shall be equal, and highest in votes', for lieutenant-governor, one of

them, shall in like manner, be chosen lieutenant-governor.''

After some discussion by the mover and Mr. Briggs, the amendment was

adopted.

The Chief Justice further moved tp add the following clause :
—" Contest-

ed elections for governor or lieutenant-governor, shall be determined in suck

manner as shall be prescribed by law."

It was supported by the mover and Mr. E. Williams', and opposed by Messrs.

Blunro, Van Buren, and Young, and finally withdrawn by the mover.

The second section was read.

Mr. Van Buren moved to insert after the word " assembly" the words, " or

the senate only." The amendment was supported by the mover and Mr. Young,

upon the ground that it miglit be necessary for the senate, with whom was lodg-

ed a part of the appointing power, to be convened without the other branch of

the legislature. Carried.

Od motion of Mn. Young, the words " land and naval forces" were stricken

out, and the words of the present constitution, on the subject of the governor's

title, restored.

The third section was read.

Mn. Wheaton moved to strike out the words, " so far as may respect his

department."
The governor, (said Mr. W.) ought not to be confined in his communica-

tions to the legislature, as to the condition of Hie state, to matters respecting

the executive department. It might, and often would, become necessary for

him to give them information respecting the judicial department, respecting

the general administration of justice, and whatever else concerned the great

interests of the state in every department.

Mu. Van BtrnEN opposed the motion, which was lost.

The question on the third section, as amended, was then ptit and carried.

The 4th section was read, and after much discussion, the words " and he

shall hold no other office or pubjic trust whatever" were, on motion of Mr.

Young-, stricken out, v/hen tlie section passed without further amendment.

The question was tlien taken on the whole report as amended, and carried

ia the following words :

—

" Jindthis Convention doth further, in the name, and by the unthority, of the people

of this state, ordain, determine, and declare. That the supreme executive power

and authority of this state shall be vested in a governor ; and that statedly, once

in every t,wo year*, and as often us tlie office of governor shall become vacant, a
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tVeeholder, wlio shall be a native born citizen of tlie United States, and who shall
have resided in tliis state five years next and immediately precedinj;' liis election,
unless he shall luive been absent on jiublic business of ttie United States, or ot'

lliis state, and who shall have attained the age of thirty years, sliall be, by ballot,

elected gjvernor ; which election shall always be iield at die times and piaces of
choosing representatives m assembly, for each respective coanty ; and the person
ijaving ihe {greatest ir.imber of votes within tiie sia'.e, shall be g'over^'tor thereof.

" Ijut if two (u* more sliall be equal, anil lii.i^liest in voles for g-overnor, one of
tliem shall be chosen by joint ballot of botli liouses of the legislature ; and if two
or more shall be equal, and higliest in votes for lieutenant-governor, one of ihetn
sli ill. in like manner, be clioseii lieutenant-governor."

" That the governor shall continue in office two years, and sliall by virtue of
his ofiice be general and commander in chief of all the militia, and admiral of
the navy, of this state ; that he shall have power to convene the senate and as-
sembly, or the senate only, on extraordinary occasions ; and, at his discretion, to
grant reprieves and pardons to per«ions convicted of crimes, otiier than treason, and
in cases of impeaclment ; in which cases, except tliat of impeachment, he niav
suspend the execution of the sentence until it shall be reported to the legislature,

at their subsequent meeting; "and they will either pardon, or direct ^he execu^
tion of the criminal, or grant a furlh'-r reprieve.

" That it sliall be the duty of tiie governor to inform tiie legislature, by mes*
sage, at every session, of the condivion of the state, so fir as may respect his de-
parrment; to recommend such matters to their consukraiion as sliall appear to
him to concern iis good government, welfare, and prosperity ; to correspond with
the government of other states, and of the United States ; to transact all necessa^
ry business with t!ie olHcers of government, civil and military ; to take care that
the laws are faithfully executed to the best ofhis ability; and to expedite tdl such
measuies as may be resolved upon by the legislatuie.

" That tlie governor shall, at staled periods, receive for his services a compen-
sation, which sliall neither be increased nor diminished diu-ing the term I'or wliicii

he shall have been elected."

FUTURE AMENDMENTS.

The report of the committee of the whole, on the expediency of making pro--

visions for future alterations or amendments to the constitution of this state,

was then read.

Gei\, Tai.laiadge moved to strike out the word " s/.r," and insert " three,''^

as the term for notifying the proposed amendments. Carried.

The report, as amended, was then passed in the following words :

" .'-Ind be it farther ordained, _in the name, and by the anthorily of the people of
this state, That if, at any time hereafter, any specific amendmeni or amt-nriiuents
to the constitution shall be proposed in the senate or assembly, and agreed to by
two thirds of the members elected to eacli of the two rouses ; such proposed
aineiuiment or amendments, shall be entered on their journals, wilii the yeas and
niays taken thei-eon, and referred to the legisla'ure then i.cxi to he chosen ; and
shall be published for three months previous to tiie time ol' making such choice;
and if in the legislature next chosen as aforesaid, such [iroposed amendment or
a'Tiendm.eiils shall be agreed to by two-thirds of the senators and members of as-

sembly elected, then it shall be the duty of the legislature to submit such propo-
sed amendment or amendments to the people, in such manner, and at such time,
as the leglslauire shall prescribe ; and if the people shall approve and ratify

sucli am.endment or amendments by a majority of the eleclor^ qual.fied to vote
for members of assembly voting thereon, they shall become pan of the conslitu*

tion of this slate.''

THE ELECTIVE FRANC MISE.

Tlic report of the committee of the whole on the right of suffrage, and
the qualifications of persons to be elected, was next read by sections.

On motion ofMn. Briggs, it was decided to divide the section, omitting th«'

proviso.

70
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Mr. Wheaxo.v moved to etrike out that part of the sectiou, which maket
working on the highways a quahfication for votiag-. The question oa the
amendment was taken by ayes and noes, and decided as follows :

NOES—Messrs. Baker, Barlow, Beckwith, Briggs, Briukerhoff, Brooks,

Burroughs, Carpenter, Carver, Case, Child, D. Clark, K. Clarke, Clyde, Col-

lins, Cramer, Day, Dodge, Dubois, Eastwood, Fenton, Ferris, Fish, Frost, Hal-

lock, Hogeboom, Howe, Humphrey, Hunt, Hunter, Hunting, Huntington.
Hurd, Knowles, Lansing, Leffcrts, A. Livingston, P. R. Livingston, M'Call,

Millikiu, Moore, Nelson, Park, Pike, Pitcher, Porter, Price, Pumpelly, Reeve,
Richards, Rockwell, Rosebrugh, Ross, Russell, Sage, N. Sanford, Schenck.
Seely, Sheldon, Starkweather, I. Sutherland, Swift, Tallmadge, Taylor, Ten
Eyck, Townley, Townscnd, Tripp, Tuttlc, Van Bureo, Van Fleet, Van Home,
Van Ness, Verbryck, Ward, E. Webster, E. Williams, N. Williams, Wooster,
Young—P.l.

AYES—Messrs. Bacon, Birdseye, Buel, Edwards, Fairlie, Hees, Jones,

Kent, King, Lawrence, Muuro, Paulding, RadchfT, Rljinelander, Rogers Rose,

Seaman, Sharpe, I. Smith, Spencer, Sylvester, J. R. Van Rensselaer, S. Van
Rensselaer, Van Vochten, Wendover, Wheaton, Woods, Woodward—29.

Mu. Birdseye moved to strikeout the words " or shall be by law exempted
from taxation." Lost.

Mr. Spencf.r moved to strike out the words " vrtthin that year," and to irt-

sert the words " for the year next preceding."
Much discussion ensued, in which Messrs. Young, R. Clarke, Briggs, Van

Buren. Fairlie, Sharpe and Nelson participated.

Mr. Spkncer withdrew his motion, and Mr. Van Buren offered a substitute,

which ivas rejected.

Mr. Fairme moved to insert after the word " state," the following clause :

" or who shall be excused in consequence of being firemen in the several cir

ties, towns and villages in this state." Carried.

Mr. Lansing moved to strike out that part of the section wlach makes doing
military duty a qualification for voting.

A long debate ensued, in which Messrs. Lansing, Sliarpe, E. V/illiams, I-^

Sutherland, Eastwood, Van Bnrcn, and Tallmadge took part, when the ques-

tion on Mr. Lansing's motion was taken, by ayes and noes, and decided in the

negative, as follows

:

NOES—Messrs. Barlow, Beckwith, Breesc, Briggs.Brooks, Buei, Burroughs^,
Carver, Cass, Child, D. Clark, R. Clarke, Collins, Cramer, Day, Dodge, Du-
bois, Eastwood, Edwards, Fairlie, Feuton, Ferris, Frost, Hallock, Hogeboom.
Howe, Humphrey,Hunt, Hunter, Hunting, Huntington, Hurd, Knowles, Law-
rence, Leflerts, A. Livingston, P. R. Livingston, M'Call, Millikin, Munrs,
Nelson, Park, Pike, Pitcher, Porter, Price, Pumpelly, Radcliff, Reeve, Rich-
ards, Rockwell, Root, Rosebrugh, Ross, Russell, Sage, N. Sanford, Schenck.
Hccly, Sliarpo, Sheldon, L Smith, Starkweather, Steele, I.Sutherland, Swift,

Tallmadge, Taylor, Ten Eyck, Townle^', Towusend, Tripp, Tuttlc, Van Bu-
ren, Van Fleet, Van Ness, Verbryck, Ward, E. Webster, Wendover, E. Wil-
liams, N. Williams, Wooster, Young—84.

AYES—Messrs. Bacon, Birdseye, Duer, Fish, Hees, Jones, Kent, King.
Lansing, Paulding, Rhinelander, Rogers, Rose, R. Smith, Spencer, Sylvester,

Van Home, J. R. Van Rensselaer, Van Vechten, Woods, VV"oodworth—21.

Mr. E. AVili.iams then moved to strike out all that part of the section,

•which makes doing military duty and working on the liigliway qualificatioias

fcr voting.

Mr. President decided that the motion was not in order, as those clauses

had both passed in Convention.
Mr. King oifercd the following proposition, to be inserted in lieu of the first

paragraph of the first section.

" That every male citizen of full age, who sliall have personally resided witliin

one of the counties of tliis str.tcfor six months immediately preceding' tlie day of
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eleclion, and who, during the lime aforesaid, shalMiave possessed a lec^al or cquit
able interest in land, of tl>e value of fifty dollars, wiil.in the said'cminty or
.'lave rented a tenement therein of the value of five dollars, and have, within' onejear next preceding, been rated, and actuallv paid a stale or county lax sliall be
tntit ed to vote in ihe town or ward where he aciiiully resides, and not el'sew'hcie
tor all offices that now are or hereafter shall be elective by the people."

'

The motion was supported by Messrs. Kin^, Birdseye,and I. Sutherland, and
opposed by Messrs. Tallmad^e, Burroug-hs, Young- and Cramer.
Mn. P. R. Livingston rose, not to enter into the debate, but merely to sur-

g-est to the honourable mover, an evil which would result from the adoption of
this amendment. It would disfranchise thousands in the state, who might be in
every other respect qualified, except that of having- rented a tenement for the
iast SIX months. There would be many young' men, and many g-entleinen who
did not keep house, but board out with their families at public houses, that
would be excluded from the riglit of voting- by this provision.

The question was then taken by ayes and noes, and decided in the net^ative
as follows

;

' °

A^OES—Messrs. Barlow, Beckwith, Breese, Briggs, Brooks, Buel, Bui--
roughs, Carpenter, Carver, Case, Child, D. Clark, R. Clarke, Clyde, Collins,
Cramer, Day, Dodge, Dubois, Eastwood, Fenton, Ferris, Frost, Hogcboom,
Howe, Humplirey, Hunt, Hunfing, Hurd, Knowles, Lansing, Lefferts, A. Liv-
ingston, P. 11. Livingston, M'Cali, Millikin, Moore, r?elson, Park, Pike, Pitch-
er, Price, Pumpclly, Reeve, Richards, Rockwell, Root, Rosebrugh, Ross, Rus-
sell, Sage, N. Sand ford, Schenck, Seaman, Seely, Sheldon, I. Smith, Stark-
weather, Steele, Swift, Tallmadge, Taylor, Ten Eyck, Townley, Townsend,
Tripp, Tuttle, Van Buren, Van Fleet, Verbryck, Ward, E. Webster, Wendo-
ver, N. Williams, Wooster, Young—76.

AYES.—Messrs. Bacon, Birdseye, Duer, Edwards, Fairlie, Fish, Ilallock,
Hees, Hunter, Huntington, Jones, Kent, King, Lawrence, Munro, Paulding,
Porter, Rliinelander, Rogers, Rose, Sharpe, Spencer, I. Sutherland, Sylvester,
Van Home, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vech-
ten, Wlieaton, E. William,s, Woods, Woodward.—33.

Mr. I. Sutherland renewed the proposition of -Sir. King, modified by
inserting after the word, •' tax," Ihe words, " either in money, or by labour on
the highway."
Mr. WENnovER remarked, that under the extreme difficulty of hearino- in

the part of the room in which he had the misfortune to sit, he might mistake the
application of the present proposition ; but if he understood it, the effect would
be, to admit all to vote who worked on the highway, and at the same time to

exclude many of our valuable fellow citizens, a great proportion of whom are
householders, and have every qualification as electors, except that they are
exempted by law from paying taxes : he meant the artillerymen. If it was in-

tended to exclude these, while their duties are vastly more burdensome than
those of persons who work on the roads, he could not conceive how gentlemen
co'jld support the projwsition ; for his part he must vote against it, and hoped it

would not be adopted.

The motion was further opposed by Messrs. King- and Root, and was de-

cided in the negative by ayes and noes, as follows :

NOES.—Messrs. Baker, Beckwith, Breese, Briggs, BrinkerhofF, Brooks,

Burroughs, Carpenter, Carver, Case, Child, D. Clark, R. Clarke, Collins,

Cramer, Day, Dodge, Dubois, Eastwood, Fenton, Ferris, Frost, Hogeboom,
Howe, Humphrey, Ilunt, Hunting', Hurd, King, Knowles, Lansing, Lawrence,
Lefferts, A. Livingston, P. R. Livingston, M'Call, Millikin, Moore, Nelson,

Park, Pike, Pitcher, Price, Pumpelly, Radclilf, Reeve, Rhinelander, Richards,

Rockwell, Rogers, Root, Rosebrugh, Ross, Russell, Sage, N. Sanford, R. Sand-

ford, Schenck, Seaman, Seely, Sliarpc, Sheldon, I. Smith, R. Smith, Stark-

weiather, Steele^ Swift, Tallmadge. Taylor, Ten Eyck, Townley, Townsend,
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Tripp, Tuttle, Van Baren, Van Fleet, Verbryck, E. Webster, Wendover, N,

Williams, Woods, Wooster, Young-.—83.
, tt . u

AYES.—Messrs. Bacon, Birdseye, Buel, Duer, Edwards, Hnntcr, Hunting-

ton, Kent, Munro, Boss, Spencer, I. Sutherland Sylvester, Van Home, Van

Ness, J. R. Van Rensselaer, Ward, Wheaton, E. Williams, \v uodvvard.-20.

Mb. BiiiDSEYE moved to strike out the words, " in consequence of bein- lire-

men " in the amendment otiered by Mr. Fairlie. His object was to include

those, who are excused from military duty, in consequence ot being; employed

on the canals. . , ,,

ThePi-EsiDENT decided, that the motion was not m order: the proper way

would be to reconsider the vote on Mr. Fairlie's amendment.

Col Young thereupon moved to reconsider the same ; but before the ques-

tion was taken thereon, the Convention, on motion of Mit. Ward, adjourned.

J/OJV7>./2F, OCTOBER 29, 1821.

Prayer by the Rev. Mr. Davis. P4inutes of Saturday read and approve^

TJIE ELECTIVE FRAINCniSE.

The first section of the report of the committee of the wlwle on the ri-h.t of

.uffra^-e and tlie qualifications of persons to be elected, was declared to be la^

order- and the question, arising on the motion of Mr. Young to reconsider the

clause adopted on the suggestion of Mr. Fairlie, relative to firemen, was first

^'cof Young advocated his motion, but remarked, that he should not insist

strenuously uuon it, if it was calculated to exclude a numerous and valuable

class of citizens. But believing, as he did, that it would affect but ie^v, mas-

much as the firemen would generally come within the scope of tlic other quali-

firations he did not think it worth while to encumber tlic constitution with it.

Mk s'n^RPE said, that there were 1500 or 2000 firemen m the city of ^ev^-

York,"almost exclusively a respectable and responsible class ol young men

who would not at all suifer by a comparison with those who would be admitted

on the p-round of the highway qualification.

Mr R^dcmff remarked that there was no dilficulty m ascertaining bj the

insi.e<'tor3 of elections, who were and who were not firemen, as they are re-

quired to be registered by statute ; and the intervention of an oath need not

be required.

Tlw motion to reconsider was then taken and lost.

On motion of Mr. Young, the words " or district'> were stricken out, and

Ihe words - or" inserted before " county ;" so that the elector be required to

Vinvp ri-'sided in the town or county.
. . ,, ,•

The first pTrt of the section to the words ^^from taxatior^^ in the ninth Ime

inclusive, was then put and carried without a division.
. . ,

, ^ ,

The next paragraph to the words "according to law in the twenty-first

line, was then taken by ayes and noes and decided in the affirmative as follows ,

AYES-^Messrs. Baker, Breese, Briggs, Brooks, Burroughs^
^''^^^^^Z'

Carver Case, Child, D. Clark, Clyde, ^Collins, Day, Dodge Dubois, East-

TTvouian Ferris Frost, Hallock, Howe, Humphrey, Hunt, Hunting-

^V^y^i^l Liwt^slon, P.B. Livingston, M'CalU >lillil.i,n Maoi.,

Mnro Nelson, Park, Pike," Porter, Price, Pumpelly, Radelitf Richards,

RockweU, Rosebrugh, Ross, Russell, Sage, N. Santord Tx. Sandford Spely,

sSe Sheldon, ISmih, R. Smith, Starkwea-her, Steele Switt Talhnadge,

TaX' Ten E "ck, Townley, Tripp, Tuttle, Van Buren, Van Fleet, Verbryck,

VVarE Webster, Wendover, N. Williams, Wooster, Yates Young-71.

NOES-Messrs. Birdseye, Duer, Edwards, Fairlie, Hees, Hunter, Jones,

Ee^rt Kin-VLansing, Lawrence, Paulding, Rhinelander Rogers, ^-^^j^^-^

man Snencer' Sta-g L Sutherland, Sylvester, Van Home, Van JJ ess, J.

S VanTenssdaer,i. Van Rensselaer, Van Vechten, Wheaton, E. Williams,

Y^oods, Woodward—29.
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Oh Uie I'esiduc of the section to the proviso. Carried.

ON THE PROVISO.
Mr. R. Smith moved as an additional qualification to perbons of colour, to

insert after the word " thereon," in the tliirty-second line, tlic words " or otiier

taxable propert}' to the value of five himdrcd dollars."

Mr. Fairme hoped the subject would be sutfered to rest in silence. It had
been deliberately discussed, and distinctly voted upon.

Chief Justice Spencer was in favour of the amendment. He thou3;!it for

the sake of cousistcncy, it oug'lit to be adopted. ^Ve had decided that real

estate was not to have liij^her privileges than personal ; and altiiougli he was
not disposed to disturb the compromise on the question, yet he thought an ac-
cumulation of property to that amount, was such an evidence of the honesty
and industry of tiie black man, that it oug-ht to entitle him to vote, in the same,

manner as if ids colour was wliite*

iMr. Criggs said that a black man was not taxable for perswnal property

to whatever amount, and therefore ought not to vote.

Coi,. Young replied to the objection of inconsistency, and observed that t'lo

imiendmcnt would not get rid of the objection— for the man tiiat can acquire

^^250 of personal property, could by the same act acquire the same amount of

real property.

Tlie question was then put on tlie amendment and lost.

Mr. Duer moved to strike out from the last part of the section the follow-

ing words: " And shall have been, within the year next preccdiisg t!ie elec-

tion, assessed, and shall have actually paid a tax to the town or county." Car-
ried.

The question on the proviso was then put and carried ; and tlie section and
proviso, as amended, were passed.

ftlr. E. Williams moved to re-consider the question on the proviso. Ag-reed

to.

Mr. Yates proposed to strike out the -words " of age and residence."

^Vithdrawn.
Judge Van Ness moved a substitute for the proviso, which, after somo

modification, was passed as follows :

—

" Provided, That no man of col ur, unless he sliall have been for three years a

clli:^en of this state, and for cMie year next preceding uny election been seized and
possessed of a freeliold estale of the value of §250, over and above all debts and
incumbrances charged thereon, shall l)e entitled to vote in the election ofany ofTi-

cer of the government : and pi-ovided fiirtlier, That no man of colour slui'i l)e

su!>ject to direct taxation, unless he shall be seized and possessed of such real es-

tate as aforesaid."

The question was then taken on the whole section, including the proviso, and
carried in the affirmative as follows :

—

AYES—Messrs. Beckwith, Birdseye, Brooks, Euel, Burroughs, Carpen-
ter, Carver, Case, Child, D. Clark, R. Clarke, Collins, Cramer, Day, Dodge,
Dubois, Duer, Eastwood, Ferris, Frost, Hallock, Howe, Humphrey, Hurd,
T^awrence, LcfTerts, A. Livingston, P. R. Livingston, M'Cail, Millikin, Moore,
Nelson, Park, Pike, Porter, Price, Pumpelly, Radclilf. Richard?, Rockwell,
Rcscbrugh, Ross, Russell, Sage,, N. Sanford, R. Sandford, Schenck, Scely,

Sharpe, Sheldon, I. Smith, R. Smith, Starkweather, Steele, I. Sutherland,

Swift, Tallmadge, Taylor, Ten Eyck, Townley, Townsend, Tripp. Tuttle,

^'an Buren, Van Fleet, Ward, E. Webster, Wendover, N. Williams, Wood-
ward, Yates. Young—72.
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The second and third sections were then read, and respeclivrely passed, aa
follows :

" II. Laws may be passed, excluding from tlie right of suffrage persons who
have been, or may be, convicted of infamous crimes.

" 111. Laws sliall be made for ascertaining, by proper proofs, the citizens who
shall be entitled to the right of suffrage, liereby established."

Mr. Lansing moved to amend the foiirth section by inserting, after the word
" abolished," (he following words :

—" but that all persons who shall have been,
previous to the ratitication of tliis constitution, entitled to vote according to the
existing laws of this state, shall be electors.

The question was put and lost, and the section passed as follows :

—

*« IV. The existing Qualifications for the right of suffrage, are '.bolished. The
oath, or affirmation of allegiance, which may now be required from an elector^ is

abolished."

The fifth and sixth sections were then read, and respectively passed, as fol-

lows :

—

" V. No citizen, entitled to the rit;ht of suffrage, shall be arrested for any civil

cause, on any day or days of an election.

" VI. All elections by tiie citizens, shall be by ballot], except such town officers,

as may by law be directed to be otherwise chosen."

The seventh section was then read.

Mr. Swift moved to insert after (he word "judicial," in the second line,

the words " except such inferior olhcers as may by law be excepted," so a? to

enable the legislature to provide for dispensing with oa^is of office to town and
other subordinate officers. Carried.

The question was then taken on the seventh section as amended, and the

same was passed.

Mr. Ward moved to reconsider the fifth section. Agreed to.

Mr. E. Williams moved to add at the end of the section tlje following

words : " while going to, attending upon, or returning from any such election."

Withdrawn.
Mr. Hogebcom moved to insert after the word " arrested," the words " in

the county where he resides.'? Loat.

Mr. E. Williams moved to strikeout tlie whole section. Carried.

The report of the committee of the whole then passed in the Convention as

follows :

*' I. Every male citizen of the age of twenly-one years, who shall have been one

year an inhabitant of tliis state, preceding tlie day of the election, and for the last

six months a resident of the town or county where he may oiW-r his vote, and

shall have paid a tax to the state or county within the year next preceding- the

election, assessed upon his real or personal property; or shall be by law exempt-

ed from taxation ; or being armed and eqni[jpe(! according to law, sliall have per-

formed within that year military duty in the militia of this state : And also every

male citizen of the age of twenty-one years, who shall have been for three }ears

next preceding such election an inhabitant of this state, and for the hist year a re-

sident in the town or county where he may offer his vote ; and sh;dl have been

within the last year assessed to labour upon the public highways, and shall have

performed the labour, or paid an equivalent therefor, according to law, shall be

entitled to vote in the town or ward where he actmdly resides, and not elsewhere,

tor all offices that now are, or hereafter may be, elective by the people : Provided,

that no man of colour, unless he shall have been for three years a citizen of tliis

state, and for one year next preceding any election, be seised and possessed of a

freeliold estate of the value of two luindred and fifty dollars, over and above all

debts and incumbrances charged thereon, shall be entitled to vote in the dec' ion

of any officer of the government ; and provided further, that no man of colour shall

be subject to direct" taxation, unless he shall be seised and possessed of such real

Instate as aforesaid.
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'• II. Laws may be passed, excluding^ from the right of suffrage persons who
have been, or may be, convicted of infamous crimes.

" 1I[. Laws shall be made for ascertaining' by proper proofs the citlzervs who
shall be entitled to 'he ngbt of suffrage hereby established.

"IV. The existing qualifications for the right of suffrage are abolished. The
oatii or affirmation of allegiance, whicii may now be required from an elector is

abolished.
«' V. All elections by the citizens shall be by ballot, except such town officere

as may by law be directed to be otherwise chosen.
" V[. Members of the legishiture, and all officers, executive and judicial, except

such inferior officers as may by law be excepted, shall, before they enter on the

duties of their respective offices, take and subscribe the following oath or affirma-

tion :

* I do solemnly swear (or affirm, as the case may be,*) that I will support the

constitution oi the United S'ates, and the constitution of the slate of New-York;
and that I will faithfully discharge the duties of the office of according -

to the best of my abilitj'.'

•' And no other declaration, qr test, shall be required, as a qualification fot any

office, or public trust.''

LEGISLATIVE DEPARTMENT.

The report of the committee of the whole on the legislative department, was
trhen read by section.

On the First Section.

That the state shall be divided into eight districts, to be called senate districts,

€ach of which shall choose four senators.

The first district to consist of the counties of Suffolk, Queens, Kings, Rich-

mond and New-York.
The second district to consist of the counties of Westchester, Putnam, Dutch-

ess, Uockland, Orange, Ulster and Sullivan.

The third district to consist of the counties of Greene, Columbia, Albany, Rens-
selaer, Sc'.ioliarie and Schenectady.

The fourth district to consist of the counties of Saratoga, Montgomery, Hamil-
ton, Washington, Warren, Clinton, Essex, Franklin and St. Lawrence,

Thefifih district to consist of the counties of Herkimer, Oneida, Madison, Os-

wego, Lewis am.1 Jefferson.

Tlie sixth district to consist of the counties of Delaware, Otsego, Chenango,
Broome, Cortland, Tompkins and Tioga.

Tlie seventh district to consist of the counties of Onondaga, Cayuga, Seneca
and Ontario.

The eighth district to consist of the counties of Steuben, Livingston, Monroe,
Genesee, Niagara, Erie, Allegany, Caitaraugus and Chautauque.
Ami as soon as the senate shall meet after the first election to be held in pursu-

ance of this provision, ihey shall c^use the senators to be divided, by lot, into four

classes ofeight in each, so that every district shall have one senator of each class,

the classes to be numbered one, two, three and four ; and the seats of the first

class sliall be vacated at the end of the first year, of the second class at the end of
the second year, of the third class at the end of tlie third year, of the fourth class

at the end of the fourth year, and so on continually, in order that one senator be
annually elected in each senate district.

Mil. Van Buren moved to amend the first section, by striking out Ulster and
Sullivan from the second senatorial district, and Columbia from the third, and
to transpose these counties.

Mr. V. B. remarked that with regard to contiguity of territory, it would be
found that the' south-east part of Westchester was nearly if not quite as remote
from the extreme of Sullivan, as the latter county would be from Rensselaer.

It was also desirable to form the districts in such manner as to divide them as

far as is practicable by the Hudson's river, where the counties lay near to it.

The difficulty of crossing, especially late in the fall, when our elections are

hereafter to be held, must be obvious. By the proposed a-rrang:ement, all the
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third district will lie on the west side of the river, except Rensselaer, wliich can
be approached at ail seasons. It would also be more contig-uous in regard to
Gomtnunication tlian the district proposed by tiie committee. The facilities af-

forded by the river for commercial and political intercourse, were such, that
the extremes proposed by this arrangement would be nearer for all practical
purposes, than to retain the form which the committee have proposed—for
what earthly connexion, he would ask, was there between the counties of Sulli-

van and Westchester ?

The conveniences of communication, therefore, were altogether in favour of
the amendment he had proposed. But were they balanced, there was another
consideration that must turn the scale in its favour. He alluded to the popu-
lation, which, by reference to the tables, as exhibited in the report of the com-
nittee, it would be seen, would be essentially equalized by the arrangement he
had proposed. It was a matter of general wish and of common right, that the
same degree of efficiency sliould be given to the votes of electors of one dis-

trict, as in another, and this could only be attained by securing the greatest
practicable equality in the respective districts.

Mr. E. Williams remarked, that he rose for the purpose of stating his ob-
jections to the plan proposed by the gentleman from Otsego, (Mr. V. B.) and to

sa}' a few words in behalf of the county of Columbia. She will do her duty,
(said Mr. W.) wherever she is placed. Unless you annex her to Massachu-
setts she will be an aid to her friends, and an annoyance to her enemies. When
gentlemen introduced their proposition for a division into eight districts, and dis-

play their map in the lobby, they gave a virtual pledge, that it should not be
afterwards politically modified ; and he would add that the principal cause of
the abandonment of the favourite project for thirty-two districts, was the map.
But it was to be feared that gentlemen were now about to be out-mapped.
The question is not so much oi population as of territory. What is the fact ?

In the second district we shall have a narrow territory, extending from within
six miles of the City-Hall in New-York, to within twelve miles of the Capitol
in Albaiiy :—and in the third district you have a Gerrymander. The monster
ivill curl its tail on the mountains of Jersey—coil along the borders of Penn-
sylvania; wind its scaly and hideous carcass between the crooked lines of coun-
ties, and finally thrust its head into Bennington. Disguise it as you will, the
object will be visible and the people of this state will understand that it is to

exclude federahsm from every senatorial district. This maj' be just. It may
be magnanimous. And gentlemen must do as they please as they hold the
power.

The motion was further supported by Messrs. Duer, Buel, and I. Sutherlandj

and opposed by Messrs. Hunter, D. Clark, Sharpe, and Van Vechten, when
the question was taken by ayes and noee, and decided in the negative, as fol-

lows :

—

NOES.—Messrs. Baker, Barlow, Beckwith, Birdseye, Brooks, Burroughs,
Child, D. Clark, Collins, Day, Dodge, Dubois, Edwards, Ferns, Fish, Frost,

Hallock, Hees, Hogeboom, Howe, Hunter, Huntington, Jones, Kent, King, A.
Livingston, P. R. Livingston, M'Call, Millikin, Moore, Porter, Price, Rad-
cliir, Rliinelander, Rockwell, Rogers, Rose, Ross, Sage, N. Sanford, R. Sand-
ford, Seaman, Seely, Sharpe, I. Smith, R. Smith, Spencer, Stagg, Steele,

Swift, Sylvester, Tallmadge, Ten Eyck, Townley, Townsend, Van Fleet, Van
Home, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten,
Verbryck, E. Webster, Wendover, Wheaton. E. Williams, Woodward, Woos-
ter, Young.—69.

AYES.—Messrs. Briggs, Buel, Carver, Case, R. Clarke, Cramer, Duer,
Eastwood, Fenton, IIum|)lirey, Hunt, Knowles, Lansing, Lawrence, LefTerts,

Nelson, Park, Pike, Pitcher, Pumpelly, Reeve, Richards, Rufsell, Schenck,
Starkweather, I. Sutherland, Taylor, Tuttle, Van Buren, Ward, N. Williams,

Woods, Yates.—3G.

JuDCE Van Nkss moved to strike oat the first section of the report, and to

insert the following substitute :

" The stale shall be divided by the legislature into districts, to be called senate

districts, to be composed, orconligucus territory, and that one senator sliall be elec-
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ijpd Ir. each district wliicli division shall be made as soon as may be after the ratifi^

aaiion of liiis uniendmein by ihe people, provided that it shall be competent for
tiie legislature, in case it sliall be deemed expedient to form tlie cny and county of
"New-York and sucli contigiiuus county oi' counties as tliey may deem fit and prop-
er into one di-jtrict, for liie purpose of electing- senators, to reduce the number of
said districts to , and to authorize the election of senators in the said.

<lisrtict, 'u be composed of the city and county of New-York and such contiguous
county or counties as aforesaid ; and provided further, tiiat until such division shall
be made by the leg^islature, senators sliali be elected by the same number of dis»
i?icts as they are at present elected."

Mr. I. Sutherland proposed to the mover to vary the substitute, so as to.

read " not less than eight nor more than sixteen."
Judge Van Ness did not assent to the sug-g-cstion, and after a few remarks

from the mover, and Messrs, Birdseye and King-, the question on the substitute
vva.s taken by ayes and noes, and decided in the negative, as follows :

NOES— Messrs. Barlow, Beckuith, Birdseye, Briggs, Brooks, Burroughs,
Carver, Case, Child, D. Clark, R. Clarke, (.-lyde, ('ollins, Cramer, Day,Dodge,
Diicr, Eastwood, Edwards, Fairlie, Feriton, Ferris, Frost, Ilalleck, Hogeboomj
Howe, Humphrey, Hunt, Hunting, King, Knowles, Lansing-, Lawrence, Lef-
ferts, P. R.Livingston, M'Call, Moore, Nelson, Park, Paulding, Pike, Pitcher,
Porter, Price, Puinpelly, Radcliff, Richards, Rockwell, Ivogers, Ross, Russell»
Sage, N. Sanford, R. Sandford, Schenck, Seaman, Sharpe, Sheldon, Stagg,
Starkweather, Steele, I. Sutherland, Swift, Tallmadge, Taylor, Ten Eyck,
Townsend, Tripp, Tuttle, Van Buren, Van Fleef, Van Home, S. Van Rens-
selaer,Verbryck, Ward, E..Web.ster,Weiidover, Wheaton, N. WilJiams,Wood-
ward, Wooster, Yates, Young-.—03.

AYES—Messrs. Bucl, Fish, Hees, Hunter, Huntin^^ton, Hurd, Jones,
Kent, Millikin, Rhinelander, Rose, Seely, L Smith, R. Smith, Spencer, Sylves-^^

ter, Townley, Van Ness, J. R. Van J^enssciaer, Van Vechten, E. Williams,
Woods—21.
Mr. Yates then renewed the motion ofthe g-entleman from Schoharie, (Mr.

Sutherland) to amend the substituie so as to read, not less than eight nor more
than sixteen, leaving the state to be divided into districts by the legislature, af-

ter the next census shall be taken.

The motion was supported by Messrs. Yates and E. Williams, add opposed
by Messrs. King, Tallmadge, Fairlie, Briggs, and Burroughs, when the question
was taken and lost.

On motion of Mr. King., the question on the first section as far as to the word
" Chauta.ique," embracing the eight district, was taken and carried.

Mr. N. Williams moved to add the following- olause to the end of the first

section :

'• Provided, that no per- on shall be eligible to the office of senator, who shall not
have attTiined tlie age of tiiiriy years, auvi been five years a resident of this state,

and who shall not, at the tune of his election, be seized of a freehold estate in his
own right within this state, of the value of one thousand dollars, over and above
all debts and iucumbiances charj^ed thereon."

Mr. W. called for the ayes and noes, and the question was decided in the
affirmative, as follows :

AYES—Messrs. Baker, Beckwlth, Birdseye, Breese, Brooks, Buel, Bur-
roughs, Child, D. Clark, Clyde, Day, Dodge, Dubois, Fairlie, Ferris, Hees,
Hunter, Hunting, Hurd, Kent, Knowles, Lansing, P, R. Livingston, Nel-
son, Pitcher, Porter, Pumpelly, Radcliff, Rhinelander, Richards, Rogers, Rose,
Sage, Seaman, Seely, Sharpe, Sheldon, 1. Smith, R. Smith, Spencer, Sylvester,
Townsend, Tripp, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Ver-
bryck, Ward, E. Webster, Wendover, Wheaton, E. Williams, N. Williams,
Woods, Woodward—56.

NOES—Messrs. Barlow, Briggs, Carpenter, Carver, Collins, Cramer,
Eastwood. Edwards. Fci^ton, Fish, Frost, Hillock, Ho^ehoom, Howe, Htfra.-

71
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phrey, Hunt, Huntington, King, Lawrence, Lefferts, A. Livingston, M'Callj

MiUiijin, Moore, Park, Pauldnip;, Pilie, Price, Rockwell, Koss, Russell,.

N. Sanford, R. Sandford, Schenck, Stagg, Starkweather, I. Sutherland, Swift,

Tallinadge, Ten Eyck, Van Duren, Van Fleet, Van Home, Wooster, Yates,

Young—46.

The residue of the second section, and the whole section as amended, then

passed.

The second section was then read as follows :

"
II. That a census of the inliabitants of the slate, excluding aliens, paupers,

convicts a'ld persons ofcolour not taxed, be taken under the direction of the legis-

lature, in the year 1825, and at tiie end of every ten years thereafter ; and ihai ihe

said districts shall be so altered by the legislature al the first sessifiii after the re-

turn of every census, that each senate district sliall coniain, as nearly as may be,

an equal number of such inhabitants ; whicii districts shall remain unaltered

until the return of another census. Provided j that every district shall at all timts

consist of contiguous territory, and that no county shall be divided in the forma-

tion of a senate district."

Chief Justice SpE^'CER was opposedto tlie vagueness of the word "convicts'*"

and on motion of Mr. E. WilliAxMs, the word was strickervout.

On motion of Mr. Wekdover^ the words " excluding aliens, paupers, and

persons of colour not taxed," were transferred so as to follow the word " inhab-

itants" in the 10th line.

Ghief Justice Speiscer moved the following amendment :

" After • districts,' in lOtli line, 2d section, strike out ' shall renvaln unaltered

until the return of anotlier census,' and insert * but tiie legislature, on the return

of every census, may alter the said districts,, and they shall never be diminished,

but may be increased."

The amendment was supported by the mover and Mr. E. Williams, and op-

posed by Messrs. VanBuren, Briggs, and Young, when the question was taken

and lost, and the second section passed as amended.

The third section was read as follows :

nr That on the taking the census in 1825, the number of the members of as-

sembly shall be Saed at one hundred and tweniy-^iglit, and shall never exceed"

that number."

Mb. Wheaton offered the following amendment

:

"And that the same shall be apportioned among the several counties of the state,

as nearly as may be, according o the number of inhabitants in each countj', ex-

cluding aliens, paupers, and per.sons of colour not taxed, which apportionment

shall remain unaltered until the return of another census ; provided, that every

(fvounty heretofore establisiied and separately organized, shall be entitled to one

member."

Mr. Russeli^ offered the following addition to Mr. WUeaton's proviso :

"IV. And that m future no new county shall be erected, unless its population^

shall entitle it to a member."

After some discussion, both the amendment and the proviso were adopted.

Mr. King moved to strike out the words " on tlie taking the ccusus ia

1825." Carried.

The section was then passed as amended.
The fourth section was read and passed without amendment, as follows :

" Any bill may originate in oilher house of tke legislature ; and bills passed b>:

one house may be ameuded by thi' other."
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Tlie fifth section was then read as follows :

V. Tiie members of the leg-islnture sliall receive a compeiisalion for their ser-
vice--;, ID be ascertained by law, and paid uul of the public treasury ; but no in-

ciease of the compensation siiall lake effect daring' the year in which it shall have
been made. And no law sliall be passed increasing the wages of the legislature
beyond the sum of ^liree dollars per day, unless by a majority of all the members
elected to both branches of the legislature ; and unless it shall be limited as to
its continuance, to two years -after tlie j-.assage thereof, and the yeas and noes shall
be taken thereon, and entered on the jounals."

Mr. Fairlie moved to strike out all that part of the section which relates

"to the limitation of th« pay of the members of the legislature.

The question was taken on the said motion of iVIr. Fairhe,by ayes and noes,
and decided in the negative, as follows :

NOES—Messrs. Baker, Carlow, Bcckwith, Buel, Burroughs, Case, Child,

D. Clark, Clyde, Cramer, Day, Dodge, Dubois, Duer, Eastwood, Edwards,
Fish, Hallock, Hees, Hogeboom, Ho^.ve, Humphrey, Hunt, Hunter, Hunting,
Hurd, Jones, Knowles, Lansing, Lawrence, A. Livingston, P. R. Livingston,
Alillikin, Moore, Munro, Pike, Pitcher, Richards, Rockwell, Rogers, Rose, N.
Sanford, Seaman, Sheldon, R. Smith, Spencer, Starkweather, Steele, I. Suth-
erland, Sylvester, Tallmadge, Taylor, -Townley, Townsend, Tripp, Tuttle,

Van Home, Van Ness,- J. R. Van Rensselaer, Verbryck, E. Williams, Woods,
Woodward, Wooster, Yates, Young

—

66.

AYES—Messrs. Birdseye, Breese, Briggs, Brooks, Carpenter, Carver, R'

'Clarke, Collins, Fairlie, Fenton, Ferris, Frost, Huntington, Kent, King, Lef-

ferts, M'Call, Nelson, Park, Paulding, Porter, Price, Pumpelly, Radcliff, Rhine-
lander, Rosebrugh, Ross, Russell, Sage, R. Saudford, Schenck, Sc>ely, Sharpe,

I. Smith, Stagg, Swift, Ten Ejck, Van Fleet, S. V^an Rense^iacr, Van Vech-
ten. Ward, E. Webster, Weudover, Wheaton, N. Williams—46.

The section was then adopted.

The sixth section was read, as" follows

:

"VI. N") member of the legislature si. all receive any civil appointment from
Ihe governor and senate, or from the legislature, during the term for which he

shall ii.>vc been elected.''

Mr. Birdseve moved to amend the section, so as to read "no member of

'the legislature shall receive or /loW any civil appointment, &c. Lost, and the

section passed without amendment.
The 7th and 8th sections (^prohibiting U. S. officers from holding seats, in the

legislature, and relative to the power of impeachment) also passed without

amendment.
The 9th section (relative to appropriations of money for private or local pur-

.^oses, and incorporations)' was read.

Col. YoTJNG moved to insert the word "property" after "monies." Car*

tied.

Mr. Wheaton moved to amend by inserting " or renewing charters of"

after the word " creating,"'^ (so that -no charter or incorporation shall hereafter

be granted or renewed, without the consent of two-thirds of the members of

both houses.) Carried, and the section passed.

The 10th section was read, and one or two amendments were oifereJ ; -but

before they were acted (mi, ithe convention adjourned.

TUESDAY, OCTOBER 30, 1821.

The CouventioD met as usual. Prayer by the Rev. Mr. De Witt. Min-
-Utes of yesterday road and approved.
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tflE LEGISLATIVE DEPARTMENT.
The tenth section of the report of the committee of the wliole en tiie legisis.

live department, in relation to the appropriation and confirmation of certain
property of the state, pledg-ed to the common school and canal funds, was read,
and the consideration of the motion made yesterday by Mr. N. Williams, t*

strike out the words " of all lands that may hereafter be acquired by the state,"

was resumed, and lost.

Mr. Wheaton offered the following' resolution :

" Resolved, That a committee of members be appointed, to apportion the

wliole number of members of the assembly among the several counties of the
state, as nearly as may Le, according to the munber of inhabitants in eacli county,

excludmg aliens, paupers, and persons of coloiu- not taxed."

Mr. VV. stated the object of his motion to be, to make an apportionment of

the 128 members of the assembly according to the new rule for the apportion-

ment of the representation which had been adopted by the house. The legis-

lature might not be in session at the time when the amendments to the consti-

tution would be adopted by the people. There was the same necessity for now
making the apportionment under which the first house of assembly should be
chosen, as there was to make that regulation as to the senate. The amendment
could not be carried into effect without it.

On motion of Judge Van Ness, the resolution was laid on the table.

Mr. Richards moved to strike out all that part of the section which relates

to the pledge of the public lands for the support of common schools. Lost.

Mr. Starkweather proposed to strike out the words " be acquired," in

the third line, and to insert in lieu thereof the word *' revert." Lost.

Col. Ycukg moved to strike out the worths " in an average," after the word
*' less," with a view to leave to the legislature the regulation of the rates oT

toll on different commodities, which may hereafter pass through tile canals.

The amendment was supported by the mover a^id Messrs. N. Williams and
Ross, and opposed by Messrs. Brig-gs, King, and i3irdseye, when Mr. Young
varied the phraseology by substituting tlic words " in the whole." The mo-
tion was put and lost.

Mr. Ward moved to insert after the words " twcaly-onc," in the fifteenth

line, the words " except gypsum and fuel."

Mr. King observed, that if the pledge was to be violated in one part, it might
be in another ; and if any part was left to the discretion of the legislature, the

whole ought to be. If we ntean to adhere to the engagement, it is proper that

we should not break in upon it in any particular.

Mr. Sharpe also opposed the motion. Withdrav/n.

Gen. J. R. Van Rensselaer moved to insert after the words " twenty-

OQC," in tlie fifteenth line, the words,

" Except on fire wood, fencing sniff, on wliich the present rate of tolls may be
diminished or removed entirely; but tlie amount Wliicli would have been produc-
•ed by the said tolls sliall be coUecttd from tolls to be imposed on other articles."

The motion was supported by the mover and Messrs. Biidseye and Russoll,

and opposed by Mr. Briggs, and lost.

Mr. Nelson moved to strike out all tliat part of the section, from the word
" state," in the eleventh line, to the word " aforesaid," in the forty-seventh

line, including the tolls on the canal, the salt duties, the tax on steam-boat pas-

sengers, and the auction duties. He v.as opposed to interfering with the legis-

lative pledge. It was a proper subject for them (5n which to exercise their'dis-

cretion.

Mr. BiRDsEiE supported the motion, which was opposed by Messrs. Fairlie,

'Briggs, and Van Vechten, when, on the suggestion of Mr. Young, the mover
^^(ionsented to postpone his amendment, to give place to a proposition of

Col. Young, who thereupon moved to strike out the same parts of the re-

.port as Mr. Nelson's motion contemplated, and (oinscrt in lieu thereof the fol'
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•lowing : " that all pledges bcretofore made, or wliich hereafter may be made,

by the legislature to the public creditors, shall remain inviolate."

Mr. King objected to the proposition, on the ground that it did not reach

the object in view, and would not secure the pledge to the state, since it refer-

red only to the past, and not to the luture.

CoL. Young modified his proposition by inserting the v/ords, " or hereafter

to be made."
Chancellor Kent considered the amendment as the same in substance

":7ith the one that had been brought forward, when the subject was under dis-

cussion in the committee of tlie whole, by the gentleman from Erie, (Mr. Rus-

sell,) and overruled. The objection to it was, that it pledged the canal tolls

and salt duties for the redemption of the canal debt already created, and to be

created ; but the rate of these tolls and duties was left to legislative discre-

tion ; and they might hereafter be reduced, so as to leave no proceeds to be

applied to the debt, and only barely enough to support the current expenses of

those establishments. This was not sufficient. Those rates and duties were

"now verv low, and they ought to be pledged as they now standi if we meant to

make a sure and efficient pledge to the public creditors. The canal undertak-

ing was an immense one, and would create, before it was completed, an enorm-

ous state debt, and it was essential to our credit, and prosperity, and character,

•(hat the debt should be funded on the most solid basis, and not left to the future

pleasure of the legislature. This state has committed itself so far in the pro-

secution of the work, that it cannot recede, and must go forward and complete

it; and unless we now permanently, by a constitutional provision, appropriate

these funds to the rcdemptionof the debt which was already created, and which

siiould hereafter be incurred, it were deeply to be regretted that the subject

was ever brought forward in the Convention. It was politic and lionest to give

such a satisfactory pledge of our public faith and ahilit}'. We should most ma-
terially wound our credit, and impair our ability to proceed, if we now with-

held that assurance from the creditors. No fund could be more justly appro-

priated, since the debt arose out of the very subject of the canals, and the burden

would operate equally and f'airly -upon every part of the state, since the tolls

and duties would fall upon the consumers of the products conveyed to and fro

upon the canals, and that consumption would generally be in a ratio to the

population. The inhabitants of the east and of the south would buy their pro-

portions of the salt and gypsum, and other productions transmitted through the

canals, as well asfite-inhabitantsof the western counties. He was for the re-

port as it stood, and decidedly against the amendment.
The subject was further discussed by Messrs. King, E. Williams, Buel,

Nelson, and Young; when, on motion of Mr. Nelson, the -question on Mr.

Young's amendment was taken by ayes and noes, and decided in the negative,

as follows :

NOES.—Messrs. Baker, -Barlow, Breese, Briggs, Buel, Burroughs, Child,

D. Clark, R. Clarke, Clyde, Cramer, Dodge, Dubois, Duer, Dyckman, Ed-

^vards, Fairlie, Fish, Frost, Ilallock, Hees, Ilogeboom, Hunt, Hunter, Hunt-
ing, Jones, Kent, King, Lansing, Lawrence, Leiferts, A. Livingston, P. R. Liv-

ingston, Millikin, Moore, Paulding, Pitcher, Porter, Radcliff, Reeve, Rhine-

lander, Ricliards, Rockwell, Rogers, Rose, Sage, Sanders, R. Saadford, Sea-

man, Sharpe, I. Smith, Spencer, Stag^g, Starkweather, L Sutherland, Sylvester,

Tallmadge, Ten Eyck, Townsend, Tripp, Tuttle, Van Buren, Van Home, Van
Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Vcrbryck,

Ward, E. Webster, Wendover, Wheaton, Wheeler, E. Williams, AVoods,

Woodward, Wooster.—76.

AYES.—Messrs. Beckwith, Birdseye, BrinkerholT, Brooks, Carpenter,

Case, Collins, Day, Eastwood, Fenton, Ferris, Howe, Humphrey, HuntingtoD,.

Ilurd, Knowles, M'Call, Nelson, Park, Pike, Price, Pumpelly, Rosebrugh,

Ross, Russell, N. Sanford, Schenck, Seely, R. Smith, Steele, Swift, Taylor,

Townley, Van Fleet, N. Williams, Yates, Young.—38-

Mr. Briggs renewed the motion to strike out (he whole of that part of the

section, which rp'lates to canals.



•joo CONVENTION Oi<

Another debate ensued, in which the amendment was supported by Mess'fis.

Brig-gs, Birdseye, and Swift, and opposed by Messrs. Van Buren, Sharpe, anfl

'Fairlie, when the question on Mr- Brig-g's motion was taken by ayes and noes

and decided in the-neg'ative, as follows:

NOES Messrs. Baker, Barlow, Brecse, Buel, Case, Child. D. Clark, R.
Clarke, Clyde, Cramer, Dodg-c, Dubois, Duer, Dj'ckinau, Edwards, Fairlie,

Fish. Frost, Hallock, Hees, Hog-eboom, Howe, Hunt, Hunter, Hunting', Jones,

Kent, King, Lansing", Lawrence, Lefierts, A. Living-ston, P. R. Livingston, MiK
likin, Moore, Paulding, Pitc!>er, Porter, Radcliff, Reeve, Rhiaelander, Richards
Rockwell, Rose, Sage, Sanders, N. Sanford, R. Sandford, Schenck, Seamanj
Sharpe, 1. Smith, Spencer, Stagg, Starkweather, Steele, I. Sutherland, Sylvester,

Tailmadge, Ten Eyck, Townsend, Tripp. Ttittle, Van Buren, Van Horne, Van
Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vechten, Verbryck,
Ward, E. V/ebster, Wendover, Wheaton, Wheeler, E. Williams, Woods,
Woodward, Yates, Yeung.—SO.

AYES.—Messrs. Beckwith, Birdseye, Briggs, BrinkerhofF, Brooks, Bur-
roughs, Carpenter, Carver, Collins, Eastwood, Fenton, Ferris, Humphrey,
Huntingt'on, Hurd, Knowles, M'Call, Nelson, Pike, Price, Pumpelly, Rogers,
Roscbrugh, Ross, Russell, Scely, R. Smith, Swift, Taylor, Towaley, Van Fleet,

Wooster.—31.

Mr. Bcrroughs moved the following proviso to the section :
—" And pro-

vided also, that duties on salt shall not be increased."

Mr. Van Buren proposed to modify the proviso, by adding to it the words
"unless by the consent of two-thirds of the legislature," to which Mr. Bur-
roughs assented.

The motion was put, and lost ; when the question on the'whole section was
taken, and carried.

Tlie Uth seclion (prohibiting the legislature from hereafter authorising any
lottCTy within this state) was read.

Chief Justice Spe>ckr was of th.e opinion, that no constitutional provision

or law on this subject would prevent men from dealing in lottery tickets, as

Jong as it was allowed in other states ; and if that must be the case, it would not

be wise in us to shackle our legislukire in sucii a manner, that no man can
hereafter receive any benefits from that sourc«,notwitlistanding, we experience

all the evils resulting from the sale of tickets from other states.

Should our legislature hereafter see fit to pass a law, that no foreign tickets

shall be sold within this state, agents will be appointed to go to other states and
purchase them ; for the indueement is such, that they will not be restrained.

This has probably been a consideration in our legislatare heretofore, that they

have not taken more rigorous measures to put a stop to this practice.

i\Ir. S. was not particulaily solicitous on tiiis subject, but would freely ex-
~ press his opinion as to the probable result of an attempt to do away the prac-

tice of dealing in lottery tickets. He would at all events leave it with the le-

gislature to determine 'the proper course to be pursued on this subject ; as it

was not a fit subject for constitutional interposition.

Mr. DoDGr. When ihe question, Mr. President, was under discussion in

the committee of the whole, arguments were adduced, conclusive to my mind,

that it was not only expedient and proper, but consistent with sound morality,

'to insert this article in the constitution. It was then admitted in every part of

Ihis house, that the principle by which lottenes were established and supported,

^vas a gambling principle. I have heard nothing tiiis day to alter my opinion,

or vveakenthe impression that I then received, and have always entertained,

a""ainst this svstem of raising a revenue.

The evil consequence of lotteries is moi'e extensive than we can at first im-

agine. It tends to demoralize the stale— it sets an examjile which is followed

by every class of society—it loosens the moral obligations of society, and cor-

rupts and adulterates the source—and the branches and streams which ema-

nate from it become, of necessity, adulterated also. By establishing this i)rin-

tiplcas legal and constitutional, you allord an example more powerful to ex-

cite, than all your laws are to dotor, from the commission <»f this species of

crime.
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8\it this is not all, sir ; the effects of lotteries are to deprive the family of the
3oor man of the pittance which liis daily lahouraObrded tlicm. JIow many are
there in society, who take all their little earnings, and exhaust tlie labours of-

a week, to purchase a quarter, or perhaps the whole of a lottery ticket, while,

their helpless wives and children are left to suffer fur the want ofthe necessaries
ut life. Thus it is, that manv of your citizens, when nnsuccessful in their ven-
ture, are from necessity driven to stealing, or other unlawful practices to re-
trive their loss, or are thrown upon the town with their wives and childi-cn ; and
in my opinion, your state prisons have been fdled as much from the ellects of
this pernicious practice of establishing state lotteries, as from any other.

But it is said, that the other states of the Union will continue to sell these
tickets, and our citizens will purchase from them—grant it—the evil will in

that case extend only to the rich—of them [ have nothing to say, and for them
nothing to ask. They, if they wished, could procure tickets from other state?,

or even from Europe, or from England ; and if they lose their venture, their

loss is not felt. But it is the ])oor man I wish to protect, whose wants and those
of his family, require every shilling for the support of life, and whose cupidity
is excited by the flattering prospect of enriching himself with the ^^30,000, or
highest prize, Avilhout Ijis understanding the chances which malie it barely pos-

sible that he siiould gain.

But it is said that we cannot prevent the sale, and therefore it is argued that

we should permit it. This is but a weak argument, and one which is not true.

If lotteries cease to become constitutional, the legislature will prohibit the sale

of tickets by a heavy penalty, and severely punish every one wlio vends them :

this will, at all events, prevent their sale in every little vilbge and town
through the state, and will confme and limit their sale in the cities, if not to-

tally prevent it..

Again : It is said that it may be wanted as a revenue, and that it operates as
a tax on the vices of the community. But a ta.\.on vices of this kind, operates-
as an encouragement to vice ; and I appeal to the good sense of this Conven-
tion if that will not be the natural result of such a system.

It is said, by his honour the chancellor, that in Europe they have lotteries;

and, for the first time in my life, do I now hear it doubted whct'-er they are
immoral or not. But in Europe, they also have their licensed gaming houses
and brothels, and derive a revenue from them, and we certainly cannot ap-
prove such a system. The revenue which should arise from such a source,
would be a curse rather than a blessing, and would arise, a very considerable
part of it, from the poor and miserable.

But I have never yet heard of a writer, or read one, that did not consider it

as immoral ; and their only justification is, necessity.

Again : We are told that other states have not embraced this principle ia
their constitutions, and that the general government has authorized a lottery,.

This is no answer. We are now solemnly called upon in this Convention, re-

presenting this great and powerful state, to set an example to our sister states,,

worthy of their imitation ; and all new states that may be hereafter erected
will, I trust, consider this precedent (if we pass the section) as entitled to their

most serious consideration.

Mr. Hogf.eoo-m concurred in opinion with the gentleman from Montgome-
?y, (Mr. Dodge,) and expressed his hope that the members of the Convention
were as moral now, as they were a few days ago, when the subject was agitated
in the committee of the whole. Nor could he forbear to express his astonish-

ment that the chief justice of the state (Mr. Spencer) had come forth on this.

occasion as the advocate of a system of public gambling. It was from the
grave judges of the land, that the people of the state would naturally look for

examples, and it was on that account to be pecuharly regretted.

Mr. H. entered into the subject at length, to show the pernicious eifects of

lotteries upon the public morals, and particularly upon the poorer class of the

community.
Mr. Sharpe said that gentlemen vrere anxious to make it appear that lotte-

ries in this state had been very profitable. He recollected the purchasing of y.

Ijotanic garden by lottery, at aa- expense of 70 or 80.000 dollars, which was not
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now vrorlii more lIia.D a Ictitli part of the money. He should feel very i»iucl4>

disheartened if he supposed the canal had got to be paid for by lotteries, as had

been suggested by some gentlemen since this question had been under discus-

sion. If this was the ojily means, it would never be paid for, without tlie money
was drawn from the treasury of the state, as it had lieretofore been, to meet the

defalcations of lottery agents ; and indeed he would rather see it taken from,

the treasury, than to see it drawn from the poorest and most miserable wretch-

es in the community.
Mr. S. had no hesitation to say, that many families had been totally ruined

by this very practice, and he did hope, that the good sense of the Convention

would again determine to pass this section which had been passed in committee

of the whole, and thereby put a stop to this disgraceful species of gambling.

Chancellou Kent regretted that the question on this sul)ject had been rc«

newed. He was no friend to lotteries in general, but he could not admit that

they "^erapcr sc criminal or immoral when autJiorized by law. If they were

nuisances, it was in the manner in which tliey were managed. In England, i£

not in France also, there were lotteries annually instituted by government,

and it was considered as a fair way to reafh the pockets of misers, and persons

disposed to dissipate their funds. Tlic American congress, in 1776, instituted

a national lottery, and perhaps no body of men ever surpassed them in intelli-

gence and virtue. Lotteries had been authorized by congress under the pre-

sent constitution of the United States, and very frequently by the leg-islature of

this state. He was unwilling to say all these had been from the beginning im-

moral acts. It was a business that properly belonged to legislative discretion,

and we did not come here to establish systems of ethics. There miglit be oc-

casions in tlije future progress of society, in which a resort to lotteries to raise

neces^ry funds might be expedient, and he doubted the policy of thus abridg-

ing the power of the legislature upon ethical theories.

Chief Justice Spencek could not have been hardy enough to offer this pro-

position if he had supposed it would draw down upon him such denunciations;

but he thought that the clause as it stands, would look a little too much like *
distrust in all future legislatures, and as if this Convention was the only wise

and proper body, to determine all those matters which liad heretofore been lelt

to legislatures. It would be a little pharisaical, to suppose that we have more
wisdom and virtue than all those who are to come after us.

Mr. S. thought that if this must be determined by the Convention, it was like-

wise important that provisions should be made to put a stop to all insurance es-^

tablishments, as they were in their nature, a species of gambling as well as.

lotteries, and had been so considered by moral writers. The case ofmanagers
failing, had been exaggerated—there had not beeti so many instances as had
been supposed. He again repeated, that it would be impossible to prevent the

sale of ticl^ets in this state.

With respect to the impropriety of taxing the vices of the people, as iiad beca
spoken of^ the gentleman from Montgomery, (Mr. Dodge) that gentleman,
was a little mistaken, for it was a constant practice in our state. The tax

gathered from all retailers of spirits was a tax upon the vices of the community ;

and he did not see that it could be any more improper in the one case, than in

the other. He was far from being friendly to these lottery establishments,

but as it was an evil that we could not get rid of, it would be as well to leave it

to the discretion of future legislatures.

Mr. Cramer did not intend to enter largely into this debate : but it appear-
ed a little singular to him, that gentlemen should be so very tenacious on this

particular point, and pass over others of equal importance. If it was necessary
to go into legislation on such minute points, why not insert a clause prohibiting
horse-racing, and many other species of immorality ? He was wilhngto go as
far as any other gentleman in putting a stop to this practice, but bethought
that leaving it with the legislature was as far as we could go with safety or pro-

priety, unless we had a mind to say that the legislature shall not establish any
more lotteries after those which are now in cxistcijice shall hayc expired, vritk-

V'J, h be bv at least two-thjvds of both branches.
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Vi. has been saiJ, and trnly said, that our lands and public propevtj- liavo been in

.1 jreat measure squanderod, and that we may hereafter be compelled to resort

»o direct taxation, unless we reserve to ourselves the privilege ol'lolteries ; and
as we must be satistied that a stop cannot be put to it, we had better keep the
jjrofit resulting from that, source in our own state.

Mr. C. did not consider this [)ractice any more immoral than many others
which were permitted and encourag-ed by our legislature. We had generally

been in a habit of supposing- that we iiave more wisdom and virtue than any
other body of men, either before or after us, which was presuming too much.

Cor.. Young moved to amend the section by inserting a clause to prevent
horse-racing. This motion was lost.

Cot,. Young concuired in opinion with the gentlemen from Albany (the chan-
cellor and chiefjustice) on this subject, that it would be impossible to get rid of

tlie evils attending this practice of gambling (as it had been styled) b}' lotteries.

Jt had been stated that uo revenue had ever been derived from this source.

This was a mistake, for large sums of money had been raised to improve the

)iavigation of the Hudson, and for the erection of colleges within this state.

There had, to be sure, been some failures and defalcations, but nothing compar-
ed with the amount received by the state ; and the legislature had learnt a les*

son on this subject, which would enable them to avoid future losses in the same
way. Tlie state received, in one year, over and above all losses, more than
thirty thousand dollars from this very source. We have now fixed upon us lot*

teries which will continue in operation for ten years to come; and arc we to

consider ourselves wiser and better than all that are to follow us, insomuch that

we dare not trust our legislature in this respect ? Have not the states of iVew-
Jersey, Pennsylvania, Connecticut, and other**, togctlier with the general gov-
ernment, established lotteries ; and do not all the governments on eartli allow of
lotteries ,'' It would be going too far, to bind our k.gialature not to receive any
j'evcnue f*rom this source, when it is known that revenues will be derived from
it, and if it is not retained in this state, it must g-o to other states. He hoped
Tlvit the section would be expunged, and that this subject miglit be left to the

good sense and judgment of future legislatures.

Mr. Duer hoped tliat the clause would be rctairied. The hotjourable gen-
tL'>man from Albany (Mr. Kent) had slated with threat accuracy, tiic true na->

tore of the question under discussion. He agreed with liim in the opinion, that

the Convention ouglit not to refuse absolutely to the legislature, the power of
granting lotteries, if the exercise of that power under any circumstances, and
for any purposes, could be wise and justifiable. He believed that sucli a case
could never occur, and that the proposed limitation of the power of the legis-

Jature was therefore proper and necessar}-'—proper, because the legislature

ought not to possess a power which they ought not to exercise, and necessary
because the experience of all nations had shewn, that the power, if given,
would be abused. He !iad listened, with great surprise to the arguments that

had been urged on this subject—a surprise much increased by tlie considera-
tion, tliat they had proceeded from gentlemen whose eminent stations in society

gave to their opinionsa peculiar autiiority. This was one of the subjects on which
he !iad apprehended tiiat little diderfnce of sentiment could exist among well
informed men. He supposed that it was an admitted truth, in political eco-
nomy—a truth, in the present state of that science, almost regarded as elemen-
tary, that tlie plan of raising a revenue from lotteries, aught not to be adopt-
ed by a wise and moral government, since of all taxes, it was the most unjust
and unequal in its mode of imposition and collection, and the most {)ernicious

m its operation. He believed that th^ evils of lotteries were inseparable from
the svstem, and not to be remedied by any regulations or restrictions that

could be devised. The principal evil, was their tendency to prom(;ie and en-
courage a spirit of rash and wild speculation amongst the poor and-^abouring'

classes—to fill their minds with absurd and extravagant hopes, whicli diverted
Them from the regular pursuits of indus^try ; and the continued indulgence of
which was seen to be destructive to those principles and habits which it should
be the object of every wise government to cultivate and preserve. To whate^
ver sum the price of tickets might bf raised, the sale t>f tlicm in small shares,

7i ''

'
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could never be prevented, and the larger portions of the revenue derived irom

lotteries, would always be drawn from the pockets of the poor ; and that by a

process which was certain to debauch the morals, and augment the poverty of

those who were betrayed into vice, by legislative seduction. He hoped he.

might concur with other gentlemen, in seeking to prevent a practice produc-

tive of these consequences, without subjecting himself to the imputation of af-

fecting an extraordinary purity, or leaning to a Pharisaical rigour of morals.

But it was said, tliat we were showing ourselves utterly regardless of the ex-

perience of other nations. In the pride of superior wisdom, we were reprobat-

ing an usage sanctioned by all the civilized governments of Europe ; and the

example of England and France was particularly insisted on, as of high and

overruling authority. This was an argument, the force of which he could not

admit. He did not believe that the legislatures of Europe offered fit prece-

dents for the imitation of a fi-ee people. If we yielded to such authority, it was
difficult to say how far our deference should carry us^ It was in utter defiance

of such authority, that all our institutions had been framed; and our republi-

can form ofgovernment must be abandoned, if we meant to reconcile ourselves^

to the practice ; a;id shelter ourselves under the authority of the nations of

Europe.
He would, however, observe, that in England public opinion on this subject

had undergone, within a few years, a great and salutary change, and he sin-

cerely believed would soon obtain a signal triumph over the erroneous practice of

these governments. About three or four years past, a committee, composed of

some of the most enlightened members of pai'liament, .had been appointed to

investigate the subject of lotteries. In their report, they gave it as their solemn

opinion, that their annual lotteries were the sources of more vice, profligacy,

and misery, particularly in the metropolis, tljan all other causes, operating in-

juriously on the morals of the people, connected and combined. They sup-

ported this opinion by an ample enumeration and detail of the abuses of the

system. This developement produced a strong sensation in the public mind,
almost equal in intensify, to that which had been produced many years before,

by the first exposition in parliament, on the horrors of the slave trade.

At every session of parliament since that time, the passage of the lottery act

had been strenuously opposed, and the minister had at last been reduced to

place and defend the measure, upon the high ground of state necessity ; an ar-

gument v.liich, oning to the peculiar situation of that country, had been hither-

to found irresistible. That such a necessity could ever arise here, he did not

apprehend : and he was willing to take from future legislatures the pretext of

its existence.

Again—It was said that lotteries wore a tax upon vice—that their profits

were drawn from the dissipated and the idle—and that those who would other-

wise be unproductive members of society, were thus made to contribute to the

support of government. He considered this argument peculiarly unfortunate.

It admitted the fact that the habit of gambling in lotteries, was, in itself, vi-

cious ; and by a singular process of reasonings, made that fact the foundation

of an argument for their support and maintenance. Mr. D. did not deny that

there were cases in which taxes on vice were allowable and proper. Cut it

was only, he humbly conceived, where the effoct of the imposition is to restrain

the practice of the vice on which it is laid, fc^uch were taxes on spiritous li-

quors—the instance that iiad been chosen by tlie honourable gentleman on'

his left, (j\lr. Spencer.) The use of spirituous liquors could never be prevent-

ed, and no government would afteuipt a total prohibition, lint it was plain

that taxes on their consumption, by ciihancing their price, would in some mea-
sm;e be to restrain an abuse that can never be eradicated. But the effect or

lotteries was directly the reverse. They acted not as a tax, but as a bounty

on vice. Tlioir effect was not to restrain or repress, but to stimulate and en-

courage. They extended and confirmed the pernicious habit of gambling, by

offering new incentives and new facilities to its exercise and indulgence. Mr-

D. then referred to the argument of tiie gentleman from Saratoga, as to thein-

eflicacy of any prohibitory laws that this slate could adopt. He admitted that

the present laws, forbidding the sale of tickets in the lotteries of otlter states.
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were constantl}' evaded, nor did he believe that such evasion could be prevent-

ed, so long as we continued to authorise lotteries ourselves. Those who were
permitted publicly to sell tljc tickets of our state lotteries, would find no difli-

culty in secretly disposing- of the tickets in foreign ones ; but let the pernicious

traffic be entirely condemned, and it would be much easier to enforce a total

prohibition, than a partial restraint. Mr. D. did not believe that there would
be any difficulty in framing- and enforcing- laws to protect the morals of our citi-

zens against the invasion of foreign lotteries, when we should cease ourselves

to derive a revenue from that polluted source. He did not mean to say that

such laws would not be evaded to a certain extent, but if the partial evasion,

or even frequent violation of laws for the prevention of crime, was considered

as an argument against their enactment, the whole of our penal code ought to

be abandoned or repealed, since to every law that it contained, the argument
would apply with equal force.

But why, the question was constantly repeated, why not leave the subject to

the discretion of the legislature ? Because, he would reply, this was exactly

one of the subjects on which the discretion of an ordinary legislature was not to

be trusted. Legislatures were always under a strong temptation to resort to

lotteries as a mode of raising revenue ; and from a temptation to which it was

more than probable they would yield, the constitution should preserve them.

Liotteries, although taxes in effect, were not such in appearance and form, they

were not so considered or felt by the people, or even by that portion of the com-

munity by whom they were paid ; they were not considered as forming any ad-

dition to the public burthens, and could tiierefofe be laid without any hazard to

the popularity of those by wliom they were imposed. Experience justified the

assertion that this motive was too strong to be resisted by the virtue of any po-

pular assembly ; and the safest course to preserve their integrity was to re.-

move the temptation.

Mr. Duer concluded wilti expressing his earnest hope that the clause would

be adopted. Its adoption would reflect honour on the Convention—it would

probably have the effect ofawakening public attention to the subject, through-

out tlie union, and would leave to New-York the glory of setting an example

that other states would soon be proud to follow.

Mr. R. Clarke said he would not at this time have troubled the Convention

with any remarks on the subject, had it not been for the unexpected and pow-

erful support which the lottery system had acquired.

A lottery (said Mr. C.) in ancient times was considered a most solemn, seri-

ous institution, and according to ancient history, both sacred and profane, was

never resorted to only as a solemn appeal to the final decision of the Supreme

Being, in some important controversy, the correct decision of which was be-

yond the power and comprehension of any earthly tribunal : in confirmation of

which, the sacred volume declares, that " the lot is cast into the lap, -and the

whole disposal thereof is of the Lord." But the depravity of man, in after ages,

has perverted this sacred institution to the most pernicious purposes. Lotte-

ries, in form of games of chance, were introduced ; but it remained for the poli-

ticians of modern times to give the finishing touch to the prostitution of this most

solemn institution, by passing laws declaring in eflect that this kind of gam-

bling was lawful and expedient, provided the government was a party ; and the

ingenuity of your legislature has from time to time been put to the rack to de-

vise schemes, to entrap and deceive a credulous community. Your state has

gone farther, and enacted that they will monopolize this species of gambling.

Their zeal in this respect was worthy of a better cause. They have declared all

private lotteries criminal and punishable by fine and imprisonment, and have

made it imperative on 3'our judges to charge every of your grand juries to en-

quire into all offences committed against that act.

But the strong argument urged in favour of this demoralizing practice is,

" that we cannot prevent our sister states from selling lottery tickets to our ci-

tizens, and that seeing we cannot prevent the evil, we ought to avail ourselves

of it as a source of revenue, for," says the gentleman from Albany, (Mr. Kent,)

" this is the only way we can get at the wealth of the purse-proud miser." Sir,

let the rich miser, or the rich prodigal, go or send abroad for lottery tickets.
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It is not those classes of men vvlioin I wish to protect, ^ut it is the poor, the ?ii-

experienced, the unwary, and if you please, the imprudent, to eusuare whom
your tickets are divided aud subdivided into halves, quarters, and so ou, and in

this shape brought to their very doors by lottery speculators, who in this man-

ner wriag from them their last pittance, aud as it were compel them to enter the

unequal lists of gambling- with the state. Sir, I hope the great state of New-
York is not, nor never will be, reduced to so degraded a condition as to license

aud encourage a known and acknowledged vice among her citizens, in order

to obtain therefrom a pitiful revenue.

The motion for striking out was further supported by Messrs. Birdseye and

Talhnadge, and opposed by Messrs. Edwards, Van Buren, and Buel, when
The CiiiKic Justice withdrew his motion to strike out, for the purpose of

having the final question on tlie section taken. The question was then taken

bv ayes and noes, and decided in the aflirmative, as follovvs :

AYES—Messrs. Baker, Beckwith, Briggs, Brooks, Buel, Burrouglis, Car-

penter, Case, Child, K. Clarke, Clyde, Dodge, Dubois, Duer, Edwards, Fen-

ton, Ferris, Fi^h, Frost, llogcboom, Humphrey, Hunter, Huntington, Hard,

King, Lansing, Lawrence, A. Livingston, M'Call, Millikin, Moore, Muuro^,

Park, Paulding, Pitcher, Porter, Radcliff, lieeve, Khinelander, Rogers, Ross,

Russell, Sage, N. Sanford, Schenck, Seely, Sharpe, R. Smith, Stagg, Stark-

weather, L Sutherland, Sylvester, Townley, Townsend, Tripp, Van Bureii,

Van Ness, S. Van Rensselaer, Van Vechten, Verbryck, VVendover, WheatoDj

N. Williams, Wooster—G7.

NOES.—Messrs. Barlow, Birdseye, Breese, Brinkerlioff, Carver, D. Clark,

Collins, Cramer, Dyekman, Eastwood, Fairlie, Hallock, Howe, Hunt, Hunt-

ing, Jones, Kent, Kuowlcs, Lcfferts, P. R. Livingston, Nelson, Pike, Price,

Pumpelly, Richards, Rockwell, Rose, R. Sandford, Seaman, Sheldon, L Smith,

Spencer, Steele, Swift, Talhnadge, Taylor, TeuEyck, Tuttle,Van Fleet,Ward,

E. Webster, Wheeler, E. Williams, Woods, Woodward, Yates, Young.—45.

The r2th section, abolisliing the 30th article of the constitution of this state,

(relative to apjiointing delegates to the general congress) was read.

I\Ir. Wheatoiv moved to strike out this section. He did not perceive the

necessity of it. The article in question provided for the appointment of dele-

gates to the old continental congress. When this state adopted the federal

constituiion, the article was iinpl»ed!y repealed. It had tlierefore become ob-

solete. There was precisely tiie same necessity of submitting to the people a

distinct proposition fur abolisliing tlie court of admiralty, recognized in the con-

stitution of 'l777, aiul in active existence in this state until the adoption of the

national constitution, by which we ceded to the Union all admiralty and man-
lime jurisdiction. Unless, therefore, it was the intention of the Convention to es-

tablish an entire new constitutional code, which he hoped would not be the case,^

this harmless article might be sutfered to remain as an historical monument. If

the amendment were to be submitted separately to the people, their atteutiou

would be distracted by being called on to consider so many complicated propo-

sitions, some of which it was perfectly immaterial whether they ratified or.

not.

Tiie motion was supported by Messrs. Kent, Fairlie, and King, and opposed

by Mr. Van Buren, when the question was put and lost, and the section passed

without amendmeiu.
The 13th section, expunging the 40th article of the present constitution,

which relates to military duty and conscientious scruples against bearing arms,

was read.

CuANCEJLi.oB, Kent presented the following memorial from the Society of

Fri.ends.

Jh the Convention of Deleg-utes elected Iq revise the Constitution <]f the State cf
JVew- York.

The memorial of the representatives of the Society of Friends in the stale of

New-York, respectfully sliewetli

—

That having observed iii the recent proceedings of the Cojivention, that a pro,

position h:is Ijcen iUlroduccd, rtfiuiring all periiuuii vvlio, from scruples oi coz...
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sc ence, are averse lo bearing- arms, to pay an equivalent in money, to be estimu-
ti d accoi'ti.ng lo ihe expense in time, money, ami equipment of an ordinary at)le

bodied ni.iliia man; and as sucli a measure would, it' enforced, be a griev(jus bur-

c!cu upon tlie society of friends, your memonaliSLS consider it lo be ilieir dut)', lu

bclialt of ilie society, resptcilully lo invite your atiention to the subject.

bince the exidlence ot the society, it bus always mainiained the doctiine, tbat

war, in all il.-> forms, wlujihcr olfciisivc or defensive, is entirely at variance Willi

the precepts and exaiupi^s of Jesus (Jbrlst ; and in coasonance svilb tliis behet,

they iiave unii'ormiy declined to comply witliall military requisitions.

We are aware, however, that ii is considered by many, ihat aUhougli friends

ciinnoi, in conformity with their profession, bear arms, yet that they might and
woulil pay a fine or lax as an equivalent, especiaUy if us amount was applied to

purposes, lo which, m ordinary cases, they would be wiUiiiy lo coulnbuie. But
it must on reflection be eviiicni, thai as the original requisition is repugnant to

their senUineiUs, Ihiy coukl noL eoncienliously aj^ree to any substitute tor ii, nor

make any commuiation tor an act which they believe to be forbidden by tlieir re-

ligious principles. Andihey apprehentl thai any application of the moneys, how-
e\er bcnevolenl in its nature, would not lessen the force of their objections, as it

cannot be supposed that a change in the appropriation of a tax can alter the prin-

ciple upon wiijch it is levied.

The obligation which iliey feel themselves under, not to comply with any mili-

tary requisuions, nor to pay any equivalent, is founded, ihey conceive, not only on
the docinnes of the Ciiristian religion, but derived irom the undeniable dictates

and the unalienable riglits of conscience, whicii can neither be coinmunicaled nor
controlled by liunian auihority ; but whicii belongs essentially to the relation ex-

isting between man and his Creaior : And the free exercise of conscience, when it

cannot be alledged that it tends to acts of licentiousness, or to the injury of oih-

trs, is believed to be in accordance widi the liberal views of the age m which we
live, ihe repubhcan inslilutioiis of t!;e United Slates, and the spirit of the pre-

seiii constiiulioii of this slate.

sucli au evidence of national liberality, of public regard to private and Individu-

ai feeling, as is now sought for, will not be peculiar to the council of this stale,

as ii IS understood tiiat under several of the state governments, tiie society of
inends, on account of tl.elr conscientious scruples, arc entirely and uncoiidilion-

liUy exempt from all military requisition.

i'uiir memorialists can have no doubt, that on a deliberate examination of the
provision proposed lo be introduced into the constitution, it will be seen that

whilst it appears to have been designed lo give some relief to those w!io are

conscientiously scrupulous in this respect, it results in reducing that relief to the

pr.ce of a substitute ; which, as respects the socieiy of friends, is placing it on
u fooling with whicii they can lu more comply, than they can bear arms. Wo
tiierefore consider that ii is not asking loo much of ihe convention to request it to

pause and delibera.e, before a proposition is adopted which cannot be repealed
jroiii year to year, wiien its oppressive consequences are experienced—consequen-
ces wnica wid be severely felt by the members of this society, exposed, as they
nuut be, to the exactions of collectors, who m taking their property by distraint,

often make the seizure lo au extent entirely disproportionate lo thesuni demand-
tu.

Vour memorialists respectfully yet earnestly solicit, in behalf of the members of
the society of ihls stale, that the subject may again receive your serious delibera-

iion, and inatihe constuuiiou may beso moil.fied, as thai the religious society of
friends called Quakers, may not only be exeuipi trom bearing arms, but from in-

curring any fine or penalty in lieu thereof.

siigned by direction, and in behalf of a meeting of the representatives aforesaid,

held .11 die city of Xev.-York, the 27ihof the lOih iMouth, 1821.

SAMUKL PAKSONS, Clerk.

("k ixcr.i-i.on Ke.nt moved the following amendment

:

After the word, ^^ prtying,'''' strike out the remainder of the section, and in-

sert the following : " Such fines or penalties as the legislature may impose, not

exccedin.!^ in amount the expense iu time, money, and equipments, of au ordi-

nary able-bodied luiUtia man."
Col. You.ng moved, that the further consideration of this section be post-

poned till to-morrow. Carried.

T!!>" I tth section, relatire to the support of public worship, was read.
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GeK. Tallmadge moved to strike out the section, and insert the following'

words, from the 38th article of our present constitution

:

" This Convention doth further, in the name and by the authority of the good
people of this state, ordain, determine, and declare, that llie free exercise and en-

joyment of religious profession, and worship, without discrimination or preference,

sliall I'orever hereaf er be allowed witliin this state to all mankind : Provided, that

tlie iiber'iy of conscience hereby granted shall not be so construed, as to excuse
acts of licentiousness, or justify practices inconsistent with the peace or safety of

this state.''

Chief Justice Spencer was in favour of retaining the section ; but of strik-

ing out the following words : " No particular religion shall ever be declared

or adjudged to be »he law of the land."

The Chief Justice was opposed to this provision in the constitution, as it

would go to prevent punishment for blasphemy, and thereby cndatiger the

morals of the community. He understood that when the proposition was first

introduced, it was that no religion should ever be declared the law of the land

:

but it was afterwards modified by adding the word particulur religion. By
jxirticular religion, he understood that it was the Christian religion, distinct

from Judaism, IMahometanism, &c. without regard to any particular sect of the

Christian religion. Arc Ave prepared to send forth to the people a provision in

our constitution, that sliall suffer any man to blaspheme, in the most malicious

manner, his God, and the religion of the Redeemer of tiie world ? Our laws give

sutlicicnt latitude on this subject. Tliose christians, who believe thai the seventh

day is the Sabbath, are tolerated. You permit them to work on the Sab|3ath

;

but we do endeavour to prevent men from reviling the Saviour of mankind, and

from reviling the religion which the g'reat mass of the community have adopted.

If this provision be sanctioned, it will put it out of the power of any court to

punish for the most infamous blasphemy.

Mk. Wheaton wished Mr. Tallmadge would modify his motion for striking

out the whole section, so as to confine it to Mr. Spencer's proposition to strike

out the last clause.

Mr. Brigos hoped the whole section as reported would be adopted. He
had yet to learn, that a person had not the right to discuss the question of the

truth of the Christian religion.

Mr. Van Burein was in favour of striking out the section, and adopting- the

article in the present constitution. He dissented from the gentleman from Al-

bany, (Mr. Spencer,) that the Cliristian religion was a part of the law of the

land ; and it was not for the arguments advanced by him, that he was in favour

of striking out the section.

Mr. King. With doubts on the subject, which I desire rightly to under-

stand, I hesitate in agreeing to the legal doctrine now recommended to our ac-

ceptance, and which seems to deny to the Christian religion the acknowledg-

ment, protection, and authority, to which I have believed it to be by law en-

titled.

We are urged to amend the constitution, by adding an article thej-eto, " that

r\o particular retigion shall ever be declared, or adjudged to be the law of the

laud." We all know that the constitution of the state provides, " that such

parts of the common and statute law of England, and of the acts of the co-

lony of New- York, as together formed the law of the colony on the 19th of April,

1775, shall continue to be the law of the state, subject to such alterations as the

legislature shall make concerning tlie same : and that all such parts of the com-

mon and statute law, and of the acts of the colony, as may be construed to es-

tablish or maintain any particular denomination of Christians, or. their minis-

ters, were, and are, abrogated and rejected.'^

It is not stated that the legislature have made any alterations in this law ;

and it is only necessary to ascertain its just interpretations, in order to deter-

mine how far the Christian religion may be declared and adjudged to be recog-

nized as a portion of the law of the land.

The laws of every nation in Christendom have for ngcs acknowledged and

protected the Christian religion—and in virtue of the laws ami statutes ol Kng-
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iarnd, the Christian religion, for many centuries, has been ackno\vIeclged and
established in that nation.

While the Christian relig-ion, by force of the common and statute laws of
England, and the acts of the colony of iVew-York, was fully acknowledged,
and as respected tlie Episcopalians, was even established in the colony, the

constitution provides that ail such parts of these laws, as might be construed to

cstablisli or maintain any particular denomination of Christians, or their minis-

ters, should be abrogated and rejected.

The object of this provision was to abolish the discrimination, by whi^h the
Episcopalians were alone deemed to be establisiied in the colony, and tlierebj'

to place every denomination of Christians on the same, and upon an equal foot-

ing. Another clause of the constitution, to guard against spiritual oppression,

and intolerance, ordains that the free exercise and enjoyment of religious pro-

fession and worship, shall for ever be allowed within this state to all mankind.
The fair import of the several provisions, taken in connection with each other,

must be, that the laws of the state do so far recognize and establish the Chris-
tian religion, (comprehending all denominations of Christians, without distinc-

tion or preference,) as portion of the law of the land, tliat defamatory, scanda-
lous, or blasphemous attacks upon the same, may and should be restrained an^.
punished.

While all mankind are by our constitution tolerated, and free to enjoy reli-

gious profession and worship within this state, yet the religious professions of
the Pagan, the Mahomedan, and the Christian, are not, in the eye of the law,,

of equal truth and excellence.

According to the Christian system, men pass into a future state of existence,
when the deeds of their life become the subject of rewards or punishment—the
moral law rests upon the truth of this doctrine, without which it has no sufficient

sanction. Our laws constantly refer to this revelation, and by the oath which
they prescribe, we appeal to the Supreme Being, so to deal with us hereafter, as
Vie observe the obligation of our oaths.

The Pagan world were, and are, without the mighty influence of this princi-

ple, which is proclaimed in the Christian system—their morals were desthute
of its powerful sanction, while their oaths neither awakened the hopes, nor the
fears which a belief in Christianity inspires.

While the constitution tolerates the religious professions and worship of all

men, it does more in behalf of the religion of the gospel—and by acknowledg-
ing, and in a certain sease, incorporating its truths into the laws of the land»
we are restrained from adopting the proposed amendment, whereby the Chris-
tian religion may lose that security which every other Christian nation is anxious
to afford to it.

The provisions of the constitution, having served to preserve the purity of the
religion which is professed by our fellow citizens, and not having in any case
proved intolerant to those who have dissented from their worship ; is it not a.

matter of prudence, as well as duty, that we leave this part of the constitution
unaltered ?

CoL. You.NG replied to the remarks of the gentleman from Queens, (Mr.
King,) and was unable to see the force of his arguments. Jews, Mahomedans,
and persons of all religions, were recognized as competent witnesses in courts
of law. He related an instance where a Hindoo was admitted to swear in an
English court.

Chancem.or Kent said, that the gentleman from Otsego, (Mr. Van Buren,)
had given what he thought the just exposition of the case of the People vs. Rvg-
gles, in Vlllth Johnson's Reports. He never intended to declare Christianity
the legal religion of the state, because that would be considering Christianity
as the established religion, and make it a civil or political institution. The con-
stitution had declared that there was to be " no discrimination or preference in
religious profession or worship." But Christianity was, in/act, the religion of
the people of this state, and that fact was the principle of the decision. The
Christian religion was the foundation of all belief and expectation of a future
state, and the source and security of moral obligation. To blaspheme the au-
thor of that religion, and to defame it with wantonness and malice, was an of-

fence against public jjaorals, and injured the sociu! ties anil the moral sense of
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the country; and in that view the ofTence was punishable. The legislature had

repeatedly recognized the Christian religion, not as the religion of the country

established by law, but as being in truth the actual religion of the people of this

state. The statute directing the administration of an oath, referred to the Bi-

ble as a sanction to it, and on the ground that the Bible was a volume of divine

inspiration, and the oracle of the most affecting truths that could command the

assent, or awaken the fears, or exercise the hopes, of mankind. So the act

for the religious observance of the Lord's day, equally recognized the univer-

sal belief in Christianity, and the moral obligation and eminent utility of its

precepts. In this sense, we may consider the duties and injunctions of the

Christian religion as interwoven with the law of the land, and as part and par-

rel of the common law ; and maliciously to revile it, is a public grievance, and

as much so as any other public outrage upon common decency and decorum.

The present constitution had gone quite far enough with the freedom of tolera-

tion of religious opinion. We had better leave it as it is, without any new pro-

vision on the subject, and especially any that might be construed to allow of

still increasing latitude of discourse and action. We cannot now, without a

statute provision, punish any attacks, by words or actions, or writings or prints,

upon Christianity, any further than they may be considered as offences rontrd

bonus mores, and breaches of those public morals, and of that universal sense

of fitness and duty, which rest as their basis on the belief of the Bible.

Before the question was taken on the section, the Convention, on motion of

Mr. Bhiggs, adjourned.

JFEDJ^ESDAY, OCTOBER 31, 1821.

The Convention assembled as usual, and the President having taken the

chair, the journal of yesterday was read and approved.

THE LEGISLATIVE DEPARTMENT.

The fourteenth section of the report of the committee of the whole, on the

legislative department, (relative to religious liberty, and the maintenance of

ministers of the Gospel,) being under consideration, Mr. Spencer moved, that

when the question shall be taken, it be taken by ayes and noes.

In calling for the ayes and noes, Mr. S. entered! into a full discussion of the

question, whether the Christian religion is a part of the law of the land, and

declared it to be his decided and deliberate opinion tliat it was. In support of

liis views, he adduced several decisions in courts of justice, where the principle

he contended for was recognized. He dissented from his honourable colleague

(Mr. Kent) that decisions in cases ofblasphemy arc placed upon the ground that

such offences are only against good morals.

Mr. Birosevf, made a few remarks, in wliich he disagreed with the gentle-

man from Albany (Mr. Spencer) with regard to the pernicious tendency of the

fatter clatise of this section.

Chancellor Kent dissented from tlie opinion expressed both by the gen-

tleman from Queens (Mr. King) in the debate of yesterday, and by his honour-

able colleague (Mr. Spencer) who had just spoken. He believed they were

partly in an error on this subject. In one sense tlie Christian religion was a

part of the law of the land—it was so interwoven with our institutions, senti-

ments, and feelings, that it %vas in effect, recognized as a part of the law of the_

land. But it formed no part of our political institutions ; and the Bible itself

had never been established, as constituting a portion of our laws. Blasphemy

was punished as an offence contra honos mores. This would be evident from

the consideration, tiiat a person could not be arraigned for expressing the most

sceptical opinions, provided it was done in a decent marmer. The gentleman

in his rear (Mr. Briggs) undoubtedly had the riglit he contended for, to discuss

any religious subjectwith freedom, "if in so doing, he did not offend good morals.

The question on striking out was then taken by ayes and noes, and decided

in the afiimiative as follows :
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AYES—Messrs. Raker, Barlow, Beckwilli, Breese, BrinkerhofF, Buel, Bur-

roughs, Cliikl, Clyde, Collins, Cramer, Dodge, Dubois, Duer, Dyckman, Ed-

wards, Fairlie, Fish, Frost, Hallock, Hees, Hunter, Hunting, Huntington,

Hurd, Jones, Kent, King, Lansing, Lawrence, Lefferts, A. Livingston, M'Call,

Millikin, Moore, Munro, Nelson, Paulding, Pitcher, Porter, Pumpelly, Reeve,

Rhinelander, Rockwell, Rogers, Rose, Rosebrugh, Russell, Sage, Sanders, N.

Sanford, Sharpe, Sheldon, 1. Smith, R. Smith, Spencer, Stagg, Sylvester, Tall-

madge, Ten Eyck, Townley, Van Buren, Van Ness, J. R. Van Rensselaer,

S. Van Rensselaer, Verbryck, Ward, E. Webster, Wendover, Wheaton, E.

Williams, N. Williams, Woodward, Yates—74.

NOES—Messrs. Bacon, Birdseye, Briggs, Brooks, Carpenter, Carver, Case,

D. Clark, R. Clarke, Eastwood, Fenton, Ferris, Hogeboom, Howe, Hum-
phrey, Hunt, Knowles, P. R. Livingston, Park, Pike, Price, Radcliff, Rich-

ards, Root, Ross, R. Sandford, Schenck, Seaman, Seely, Steele, Swift, Taylor,

Townsend, Tripp, Tuttle, Van Fleet, Van Home, Wheeler, Woods, Wooster,

Young—41.

The thirteenth section (relative to bearing arms and conscieutious scruples)

which was yesterday postponed, was read.

Previously to entering upon this section, the President stated that the reso-

lution relative to apportioning the members of assembly, yesterday otTered by

Mr. Wheaton, and ordered to lie on the table, had not been acted on.

Judge Van Ness called for an explanation of the nature and object of the

resolution.

Mr, KiNff explained, and expressed an opinion that it was necessary to make
this apportionment before the new constitution shall go into operation.

Mr. Van Burf.n thought it would be much better to leave this subject to

the legislature. The only inconvenience would be, that the first legislature

under the amended constitution would be elected according to the present ap-

portionment.

Mr. E. Williams remarked, that if this course were adopted, the western

part of the state would be deprived of fourteen members, to which it was now
entitled, in making the apportionment.

A few remarks were made by Messrs. Ward and Wheaton, when the question

on the resolution was taken, and lost.

The question on tlie 13th section of the report under revision, relative to the

imposition of military service, or an equivalent therefor, upon persons, profess-

ing to have religious scruples against bearing arms, was then resumed.

Gen. Root reniarked that he had not been benefitted by the debate on this

subject, (having been absent,) nor could he enter on the subject with a great

degree of confidence, since the object was to establish a hierarchy in this state.

The object of the proposition before the house, was, as he understood it, to free

all the conscientiously scrupulous from the performance of military duty, on

the payment of an equivalent for it. Suppose we should get this hierarchy es-

tablished, and agree to free all the conscientiously scrupulous, will not the le-

gislature hereafter have to act their part on the subject, in order to favour all

those who may claim to be conscientiously scrupulous ? We are about to ex-

change a military force for a hierarchy—this will prepare our country for fu-

ture defence against an invading enemy. We have now hypocrites enough

among us : and let this provision be adopted, and we shall make more of them,

by inviting men to come forward and say that they are conscientiously scrupu-

lous about bearing arms. What will be the consequence of this ? Instead of

being able to send out an army of militia, we shall have to send a band of cru-

saders to meet the enemy.—these conscientiously scrupulous, after being ex-

empted from military duty, will be ready to engage in crusading. If this Con-

vention, who have assembled for the purpose ofamending our constitution, con-

tinue to go on in tiiis way, where will you find a man, whose bosom burns with

a love of country, that will vote for the constitution when we present it ? Not a

man that will surrender his liberty upon the altar of canting hypocrisy. We
have had sufficient evidence of the effect produced by tliis exemption, from the

experience of the last twenty-six years, during which Mr. R. had been an in-

habitant of this state. Previously to every governor's election, there has been

7^
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a Quaker petition before the leg-islalure ; and wlicn the struc^n^le has been arJtf-,

cus, they haveahvays turned out to the polls, and the party who was wilhng to

give tlie'highe&t price, has always secured their ^cQiesi biit those wlio have un-

dortakon to purchase them with a price, have g-enerally lost their supposed equi-

valent. An evidence of liiis was exhibited at the last governor's election. A
bill was ushered into the house by a particular party to exclude the quakers

from military service, aud also from paying an equivalent therefor. At that

time the douiiuant party in the assembly was of different politics from the dom-

ioaut party in the senate. The bill was carried through the assembly, and

when the cngrosscil bill was going from the lower house to the senate, a change

of sentiment was innmedratcly wrought in these conscientiously scrupulous, and

a pledge was gircn to support the other candidates, if the bill could be carried

through that house also. Tiie time of their conversion from one side to the

other could be precisely ascertained, if you could know at what time the clerk

of the seriate was ou yoiKkrMt»aic pavement, with the engrossed bill under

his arm.
If this plart be adopted, ike logislatare M'ill hereaffer be engaged in shuffling'

tlic quaker question and the conscientiously scrupulous question, previously to

a governor's election, as they have heretofore done.

Mr. R. said Ite had hoped, that something would be done by this Convention

to put a stop to this system of electioneering ; that when a farmer returned

fiome from Albany, and was asked by his neighbours, what the legislature were

doing, he need not be under the necessity of saying that 'they were election-

eering. He hoped that the constitution Mould be so amended, as to redeem

the state from these imputations so justly bestowed.

The patriots of the revolution, in forming our present constitution, exempted

quakers from military service, provided they would peiy an equivalent ;
but our

legislature have passed laws from time to time, till they at length came to the con-

clusion that their services were good for nothing, and that nothing would be an

ample equivalent. This law passed both branches of the legislature, and went

through the council of revision, constituted in part of the wisest and greatest

jurists in our state, without a wor-d of objection, notwithstanding it was in the

face and eyes of osir constitution. Now, if these wise men, wIjo were set as a

guard to prevent the legislature from encroaching upon the rights of the people,

could not prevent this violation of the constitution—how are we to expect our

governor, who has now the only veto upon laws, to withstand those Ojuakers,.

and be consrientiouslv scrupulous ?

3fr. II. had hoped that a remnant of the old constitution would be prcscrTcti

from tlie ruthless hand of power and ambition—that the force of political anrf

relir'ious hypocrisy would not have swallowed up the last renmant of liberty

and°equality in this community ; but the present plan was calculated to in-

crease hypocrisy, and the legislature would be obliged to gratify it, or lose a

great number of votes at every warmly contested election.

CniF.F Justice Spenct.R remarked, that the amendment offered by his ho-

nourable colleague ^the chancellor) had for its object to fix a maximum, beyond

which the legislatiirie should never go, in imposing fines upon those who have

conscientious scruples against bearing arms—that it shall never exceed the

value of services of an able bodied militiaman.

The gentleman from IJelawaie bad endeavoured to enforce th« idea, that

these Quakers, who arc considered as having scruples as to bearing arms, are

a set of the most vile hypocrites. He did believe that if theie was ever a set of

men seriously and conscfcntiou'sly scrupulous against bearing arms, it was this

sect of christ'ians called Quakers. Wc owe to this class of men the first step

which was taken towards tlie abolition of slavery in tliis country, and as far as

we are acquainted with their opinions on this subject, we have reason to think

them very sincere. They abstain from the use of sugar and molasses, and all

other articles which are i)rodHced bv tlie means of slavery. [Here Mr. S. was

called to order by the President, as" being off of the subject under considera-

tion.] .

Mr. S. thought th« g^entleman from Delaware (Mr. Root) had gone so larm
slandering these Quakers, that it was his duty to offcrhis opinion on the sub-

ject ; and he hoped it would not be considered out of order.
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The manner in which fines had been heretofore collected from these people,

was well understood, and it ^^•as a fact that property had been sacrificed by
them to a very considerable amuunl ; and there was no way of collecling^ them
but by distress. These men are also abridged in the right ol'sufiVage ; by neg-

lecting' to do mililarj' duty, many of tlieni will lose the privilege of voting ; and
there is not the least probability that men will turn Quakers inerely to get clear

of military duty- This was a subject which might be safely left to the legisla-

ture to determine ; and it would certainly be much more appi'opriate for that

body to decide the question, than for this Convention, under existing circum-

stances, to do it. Should this proj)Osition contained in the report as it now
stands, be sanctioned by the Conrention, it vvould certainly appear as if the dis-

position of the majority to oppress tlie minority uas so great, that v.e were afraid

to trust our legislature to tlie nranagcnient of our own affairs.

Mr. R. Ci.ae.ke was opposed to the amendment. No person would more
reluctantly infringe the rights of conscience than himself ; but he could not be-

Tieve, that a.Q\ part of the community who shared efjualh' in the benefits of the

government, could be equitably exempted from contributing, either in military

services, or in money, to its support, and to the protection of the countiy. The
sect called Quakci's, in many cases, did not scrujde to avail themselves of the

profits growing out of military operations. The precepts of Christianity, by
which this sect professed to beg'overned, required us to render unto Coesar the

things which are Caisar's.

Mr. Dodge asked the honourable gentleman from Delaware whether the

-correct construction of the word, " equipments," would not compel the Quakers,
and othei"s who have scruples ofconscience, to pay tlie amount of a " musket
and equipments" every year. Tlie answer the gentleman had given, that they

should pay for the musket the first year, and tlie interest of it afterwards, in-

volved the absurdity that the constitution we should make would have a differ-

ent construction one year from what it did another. The connection between
the words time, money, and er/iiipments made tliis construction the true one ; and
fie had no doubt that the legislature would give it that construction. lie agreed

with the gentleman from Delaware, on his riglit (jAir. Clarke.) that they should

pay some commutation ; but it sliould not ex :eed at least, that of other citizens.

Mr. E. Williams followed in the d<;bate, and spoke at considerable length

in defence of the society of Friends, and against the section as it now stands.

It was in violation of some of the plainest principles of our government, which
recognized the rights of conscience and scruples against bearing arms. If scru-

ples of conscience are ever acknowledg-ed to be sincere, why should they now
be violated, and a whole religious sect be arraigned lor hypocrisy ? Were
they not as likely to be as honest and sincere in tlieir professions, as any other

class of Cliristians ; and should we act upon the supposition that all religious

professions were hypocritical and false ?

Chancellor Kent withdrew his amendment ; and a motion was made to

strike out the words " and equipments," near the close of the section, and insert

the word " and" between " time" and " monej','" so as to read " an equivalent

to be estimated accoi'ding to the expense in time and money."
Another debate ensued, in which Messrs. Sharpe and Briggs participated ;

the former against exempting Quakers from militaiy duty, or an equitable equi-

valent in money, and the latter in vindication of the rights and liberties of con-

science, when t!ie motion on striking out and inserting, was put and carried.

Chief Justice .Spencer moved to stiike out tlie words " and money."
The motion was opposed at some length by Mr. Root, when the question was

taken and lost.

Chancellor Kent then moved to strike out all that part of the section after

the word money, embracing the tbJlovviiig clause—" Ttie legislature shall pro-

vide by law for the collection of sucli an equivalent, to be estimated according

to the expense, in time and money, of an ordinary able-bodied militia-man."

Col. Young tliought it was going- too far, to strike out this part of the section,

and thereby exempt from military duly, not only the Quakers who were exempt-
ed by the old constitution, but all others who may rise up and say that they have

scruples of conscience to bearing- arms; and not even demand an equivalent in

money. If the statement of the gentleman from Delaware is correct, there

are many who do come forward with this pretcjice,. for no other purpose thaa
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to be excused from military duty. Mr. Y. said he had as much sympathy for

Quakers as any body, but he behaved that that sympathy had been wrought
up to such a pitch in their favour, that we were g"oing- farther than the nature

of tiie case would admit. The sum which they were called on to pay annuallj^

was trifling. It never had exceeded four dollars, and as to their sacrificing so

much, by having property sold, he believed that was a mistake ; it was general-

ly bid off by a friend, who afterwards was willing to restore it and to receive

back his money. He was anxious that the constitution should be so organized

as to operate equally on all classes; the present plan would render the militia

system very unequal, unless those who are exempted from personal service caa
be compelled to pay an equivalent. Is it not as hard to call on otljer young
men, when they come of proper age to enter the ranks, and demand that they

equip themselves and appear upon the parade ; and if they do not complj^ with

the command, fine them, and if they are not able to pay a fine, imprison them P

We are told that these men are excluded from the right of suffrage. Who
does it? They do it themselves, by not complying with the requisitions of the

law, as other citizens do. Mr. Y. was perfectly willing to excuse them from

bearing arms, but must insist that they pay an equivalent, and no more. In the

time of war, they are excused from going to the field of battle ; whilst others

are compelled to turn out, and risk their lives to protect them and tlieir families

at home—and will they not pay an equivalent for tliis, to enable us to protect

their own fire-sides ? By this proposition, not only Quakers are to be exempted,

but a hundred other sects may spring up, and with the same propriety claim an

exemption.
After a few remarks from Mr. Briggs, the question on striking out was taken

by ayes and noes, and^ecided in the negative, as follows :

NOES.—Messrs. Bacon, Barlow, Bcckwith, Birdscye. Brinkerhoff, Bur-

roughs, Carpenter, Case, Child, D. Clark, R. Clarke, Clyde, Cramer, Dubois,

Duer, Dyckman, Eastwood, Edwards, Fairlie, Fenton, Ferris, Hallock, Hees,

Hogeboom, Howe, Humphrey, Hunt, Hunter, Hunting, Hurd, King. Lan-
sing, Lawrence, LefTerts, P. K. Livingston, M'Call, Millikin, Moore, Munro,
Nelson, Park, Paulding, Pike, Porter, Price, Pumpelly, RadclifF, Reeve, Rich-

ards, Rockwell, Root, Rose, Rosebrugli, Ross, Russell, Sage, Sanders, N. San-

ford, R. vSandford, Schenck, Seel^^ Sharpe, Sheldon, R. .Smith, Stagg, Stark-

weather, Steele, I. Sutiwrland, Swift, Sylvester, Tallmadge, Taylor, Ten Eyck,
Townley, Townsend, Tripp, Tuttle, Van Fleet, Van Home, Van Vechten,
Verbryck, E. AVcbster, Wendovei'? Wheaton, Wheelert Woods, Woodward,
Wooster, Young.—88.

AYES—Messrs. Baker, Briggs, Carver, Collins, Dodge, Fish, Frost, Hun-
tington, Jones, Kent, Pitcher, Rhinelander, Rogers, Seaman, I. Smith, Spen-
qer, Van Buren, J. R. Van Rensselaer, S. Van Rensselaer, E. Williams, N.
Williams, Yates—28.
The section then passed as amended.
Mr. Birdseye oftered tiie following substitute to the fifteenth section, which

was stricken out this morning :

" Entails shall never be revived in this stale ; no lights of primogeniture shall

he established by law, otlier iIkhi what may consist \rit!i the existing statute of

descents ; no privileged "rders shall exist; and no class of men shall ever be sub-

jected to any peculiar disability on account of their religion, profession, or em-
ployment.'''

Mr. B. went into a full explanation and defence of the principles contained
in his proposition. He alluded to the provisions in the constitutions of other

states, disqualifying and disfranchising a partof tlic communitj, in consequence
of their religious belief, professions, <l:c. and hoped our constitution would avoid

all disabilities of this kind.

Messrs. Van Vechten and Spkncer opposed the substitute, as containing
provisions wholly unnecessary. On the subject of permitting clergymen to

iiold civil offices, they both concurred in believing it was incompatible with

their ecclesiastical functions.

Mr. BiRnsFYE made a few remarks in reply, when the question on the sub-

stitute was takeu and lost.
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Mr. Yates then moved to abolish the thirty-ninth article of the present con-

stitution, prohibiting clerg-ynien from holding military or civil ofRces, and as-

signed his reasons tor the motion.

Some discussion took place between Messrs. Young and Birdseye, in which
the opinion of President Nott was alluded to, when the question was taken by
ayes and noes, and decided in the negative by all the members present, except-

ing iMessrs. Birdseye, Briggs, Burroughs, Kent, Pitcher, Russell, R. Sandford,

Van Ness, Ward, and Yates, who voted in tiie affirmative.

The fifteenth section, (relative to writs of habeas corpus,) passed without

amendment.
The sixteenth section, (relative to the privileges of trial by jury,) was read.

The Chief Justice moved to strike out the words " assault and battery

and breaches of the peace." Carried.

Mr. Birdseye moved to strike out all that part of the section down to tlie

word " jury," which not being seconded, the question was taken on the whole

section, as amended, and carried.

The eighteenth section, (relative to criminal prosecutions,) was stricken out,

as being unnecessary-.

The seventeenth section, (relative to the liberties of speech and of the press,

and to prosecutions for libels,) was read.

Chief Justice Spencer made a few remarks on the section, in which be
alluded to sentiments attributed to him in his absence, which he took this op-

portunity to disclaim. He felt it his duty to make this explanation of his mo-
tives.

Mr. Duer replied, and moved to strilse out the words " or indictments," and
to insert the words " civil or criminal," before the word " prosecutions," so

as to permit the truth to be given in evidence, both in civil and criminal prose-

cutions.

Some discussion look place between Messrs. Spencer and Duer, in which

the former opposed, and the latter supported the amendment, when Mr. D.
withdrew his motion, and the question was taken on the first part of the section

down to the word " press," and was carried.

On the remainder of the section, (relative to prosecutions for libels,) Mr.
Van Buren called for the ayes and noes, which were then taken, and the

question decided in the affirmative, as follows :

AYES—Messrs. Bacon, Baker, Barlow, Beckwith, Birdseye, Breese, Briggs,

Brinkerhoff, Brooks, Buel, Burroughs, Carver, Case, Child, D. Clark, R.

Clarke, Clyde, Collins, Cramer, Day, Dubois, Duer, Dyckman, Eastwood,

Edwards, Fairlie, Fenton, Ferris, Fish, Frost, Hallock, Hees, Hogeboom,
Howe, Humphrey, Hunt, Hunting, Huntington, Hurd, Jones, King, Knowles,

Lansing, Lawrence, LefTerts, A. Livingston, P. R. Livingston, M'Call, Milli-

kin, Moore, Munro, Nelson, Park, Paulding, Pike, Pitcher, Porter, Price,

Pumpelly, RadclifF, Reeve, Richards, Rockwell, Rogers, Root, Rose, Rose-

brugh, Ross, Russell, Sage, Sanders, N. Sanford, R. Sandford, Schenck, Sea-

man, Seely, Sharpe, Sheldon, L Smith, R. Smith, Stagg, Starkweather, Steele,

D. SoutheVland, I. Sutherland, Swift, Tallmadge, Taylor, Ten Eyck, Town-
ley, Townsend, Tripp, Tuttle, Van Buren, Van Fleet, Van Home, Van Ness,

S. Van Rensselaer, Van Vechten, Verbryck, Ward, E. Webster, Wendover,
Wheaton, Wheeler, Woods, Woodward, Wooster Yates, Young—110.

NAYS—Messrs. Dodge, Hunter, Kent, Rhinelander, Spencer, Sj'lvester,

J. R. Van Rensselaer, E. Williams, N. Williams—9.

The nineteenth section, (securing persons in their houses, papers, efTccts,

&:c.) was read.

Mr. Van Buren moved to strike out the section, as being unnecessary.

Carried.

On suggestion of Mr. Root, the twentieth section, (requiring the militia to

be in strict subordination to the civil power,) was expunged.

The question on the whole report, as amended, was then put and carried,

as follows

:

I. That tlie state shall be divided into eight districts, to b? called senate dis-

tficls, each of which shall choose four senators.
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The fii-st district to consist of the counties of Suffolk, Queens, Kings, Richmond,

and New-Yoi'k.

The second district to consist of the counties of Westchester, Puinam, Dutch-

CSS, KockhinJ, Orange, Ulster, and bullivan.

The third district to consist of the counties of Greene, Columbia, Albany, Reus-

seliier, Sclioharie, and Schenectady.

The fourth district to consist of the counties of Saratoga, Montgomery, llamil-

ton, Washington, Warren, Clinton, Essex, Franklin, and St. Lawrence.

The fifth district lo consist of the counties of Herkimer, Oneida, Madison, Oswe-

go, Lewis and Jefferson.

The sixth district to consist of the counties of Delaware, Otsego, Chenango,

Broome, Cortland, Tompkins, and Tioga.

The seventh district to c insist of the counties of Onondaga, Cayuga, Seneca,

and Ontario.

The eighih district to consist of the counties of Steuben, Livingston, Monroe,

Genesee, Niagara, Erie, .\llegaiiy, Caltaragns, and Ciiautauque.

And as soon as the senate shall meet after the first e lee ion to be held in pursu-

ance of tills provision, they sli.all cause the senators to be divided, by lot, into tour

classes of eight in each, and so that every district shall have one senator of each

class, the classes to be numbered one, two, three, and four ; and the seats of tlie

first class shall be vacated at the end of the first year, of the second class ai the

end of the second year, of the third class at the end of the third year, of the

fourth class at the end of the fouriii year, and so on continually, in order that one

senator be annually elected in eacli senate district.

Provided, That no person shall be eligible to the office of senator who shall not

have attained the age of thiriy years, and been five years a resident of this state,

and who shall not, at the time' of his election, be seized of a freehold estate in his

own right within this state of the value of one thousand dollars over and above

all debts and incumbrances cliarged thereon.

IL That a census of vhe inhabitants of the state be taken under the direction

of tlie legislature, in the year 1825, and at the end of every ten years thereafter ;

and th.it the said districts sliall be so altered by the legislature at the first session

after the return of every census, that each senate district shall contain, as nearly

as may be, an equal number of inhabitants, excluding aliens, paupers and persons

of colour not taxed, whicli districts shall remain unaltered until tiie return of an-

other census. Proxided^ That every district shall .at all times consist ofcontiguous

territory, and that no county shall be divided in the formation of a senate district.

in. Tliat tlie number of the members of assembly shall be fixed atonehundred

and twenty-eigiit, and shall never exceed that number ; and that the same shall

be apportioned among the several counties of tlie state, as nearly as may be accord-

ing to the numb' r of inliabitants in each county, excluding aliens, paupers, and

persons of colour not taxed, which apportionment siiall remain unaltered until

the return of another census: Provided, That every county hereioibie established

and separately organized shall be entitled to one member. And that in future no

new county shall be erected, unless its population shall entitle it to a member.

IV. Any bill may originate in either house of the legislature; and bills passed

by one house may be amended by the other.
'
V. Tlie members of the legislature, shall receive a compensation for their servi-

ces, to be ascertained by law, and paid out of the public treasury ; but no increase

of the compensi'tionsh.all take effect, during the year in which it shall have been

made. And no law shall be passed, increasing the wages of the legislature, beyond

the sum of three dollars per day, unk-ss by a majoniy of all the members elected

to both branches of the legislature ; and unless it" shall be limited as to _its coii-

tinance, to t wo \ ears afier'the jiassage tiiereo*', and the yeas and nays shall be taken

thereon, and entered on the journals.

Vf. No members of the legislature shall receive any civil appointment from the

governor and senate or from t!.e legislature, during the term for which he shall

liave been elected.''

Yd. No person beng a member of congress, or holding any judicial or milita-

ry office, under tlie Uiiiled Siaies shall hold a seal in the legislature. And if any

person shall, while a member of the legislature, be elected to congress, or appoint-

ed to any office, civil or military, under the government ot the United States,

his acceptance 'hereof shall vacate liis se.t.

VIII. 'Chat ,lie |;oMi-r of inip.arhnent, be vested in a majority of the mem-

bers of assembly elected ; and t!)ut all officers, holding their offices during good
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beltavlour, may be removed by joint resolution of ilic two Iiouses of tlic lepfisln*

lure : I'lovicled, Tliut two lliirds of all the members clecltd to th.c assembly, and
a majori'.y of all the members elected to tlic senate concur tlierein.

IX. TLiat the assent of uvo thirds of the members elected in each branch of

the legislature, shall be requisite to every bdl appropriatinf^ the public monies or

property for local or private purposes, or creating or renewing the charters of any
body politic or corporate, for any purpose whatsoever.

X. That the proceeds of all lands belonging to this state, and of ;dl lands tliat

may hereafter be acquired by the state, (excepi sucii parts 'hereof as may be re-

served or appropriated to public use, or ceded to the United Slates,) which
shall hereafter be sold or disposed of; to.:iether witli the fund, denominaied tlie

common school fund, shall be and remain a perpetual fund ; the mterest of

which siiall be inviolably appropriated and applied to the support of com-
mon schools throughout this state ; and tliat the rates of toll not ^It ss than

those agreed to by the canal commissioners, and set forth in their report to

tile legislature of the twelfih of March, one thousand eight hundred and twenty-

one, shall be imposed on, and collected fiom all parts of l!ie navigable communi-
cations bevsveen the great western and northern lakes, and the .\tlaniic ocean,

winch now are, or hereafter shall be made and completed : And t!ie said tolls,

together with tiie duties on the maniuacture of all salt, within the then western

district of this svate, as established by the act of tlie fifteentii of April, one thou-

sand eight hundred and seventeen ; and the duties on g<^ods sold at auction, ex-

cepting therefrom the sum of thiriy-three thousand five hundred dollars, other-

wise appropriated, in and by tlie said act ; and the amount of the revenue, estab-

lisiied by the act of the legislature of Murch 30lh, 1821, in lieu of the tax upon
steam boat passengers; siiali be, and remain inviolably appropriated, and applied

to the completion of the canals, and to the payment of the interest, and reim-

bursement of liie capital of the money already borrowed, or whicii hereafter shall

be borrowed, to make and complete the na\igable communication afcjresaid. .\nd

that neither tlie right of tolls, on the said navigable communications nor the du-
ties on the manufacture of salt as aforesaid ; nor the duiies on goods sold at auc-

tion aforesaid; as esiabhsiied by the act of tlie legislature, passed April 15, 18; 7;
nor tiie amount of the revenue establislied by the act of the legislature, ot iVl.uch

^0, 1820, in lieu of ihe tax upon steam-boat passengers; shall be reduced or di-

verted, at any time before the full and complete payment of theprlnclpal and inter-

est of the money borrowed or to be borrowed, as aforesaid. And it is further

provided, that neither the salt springs, with as much land contiguous thereto as is

necessary for the manufacture of salt, nor any part of the said canals, nor any sec-

tion thereof, be sold or disposed of to any individual, or body politic or corporate

wliatever, but the same shall be and remain tlie property of this state,

XI. That no lottery shall hereafter be autliorised in this state , and the legis-

lature shall pass laws to prevent the sale of all lottery tickets within tlils state,

except in lotteries already provided for by them.
XII. Thai the thirtieth article of the constitution of this state ought to be

abolisheti.

XIII. That the fortieth article of the constitution ought also to be abolished ;

and that ins'.ead thereof liie following be adopted :

" The miUtia of this state shall, at all times hereafier, be armed and disciplined,

and in readiness for service ; but that all such inhabitants of this state, of any re-

ligious denomination wliatever, as from scruples of conscience may be averse to

bearing arms, shall be excused therefrom, by paying to 'he state an equivalent

in money ; the legislature shall provide bv law for the collection of such equiva-

lent, to be estimated according lo the expanse in time and money, of an ordinary

able bodied militia man."
XIV^ That the privilege of the writ of habeas corpus shall not be suspended,

unless when in cases of rebellion or invasion the public safety may require it.

XV- No person shall be held to answer for a capital, or otherwise infamous

crime, except in cases of impeachment, and in cases of the militia when in actual

service, and the land and naval forces in time of war, or which this state may keep
With the consent of congress, in time of peace, and in cases of pettit larceny, un-

der the regulation of the legislature, unless on p esentment or indictment of a

grand jury ; nor -hall any per'^on be subject, for the same offence, to be twice put

in jeopardy of life or limb ; nor shall he be compelled, in any criminal case, to be

a Witness against himself; nor be deprived of life liberty, or property, without

dtie process of law ; nor shall private property be taken for public use, without

just compensation..
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XVI. Every citizen may freely speak, write, andtpublisli his sentiments on all

subjects, being responsible for the abuse of thai right ; and no law shall ever be

passed to curtail or restrain the liberty of speech, or of the press. In all prosecii-

tions or indictments for libels, the truth may be given in evidence to the jury ;

and if it shall appear to the jury that the matter charged as libellous was publish-

ed with good motives, and for justifiable ends, the party shall be acquitted ; and
the jury shall have the right to determine the law and the fact.

THE APPOINTING POWER.

The Convention then proceeded to the consideration of the report on the ap-

pointing power, which was read by sections.

The first seven sections vi'ere respectively passed, as follows :

MILITIA OFFICERS.
Tliat appointments and selections for offices in the militia ought to be directed,

by the constitution, to be made in the manner following, viz.

—

1. Captains, subalterns, and non-commissioned officers, by the written voles of

the members of their respective companies.

2. Field officers of regiments, and separate battalions, by the written votes of

the commissioned officers of tlie respective regiments and separate battalions.

3. Brigadier generals, by the field officers of their respective brigades.

4. Major generals, brigadier generals, and commanding officers of regiments or

separate battalions, to appoint the staff officers of their respective divisions, bri-

gades, regiments, or separate battalions.

5. Tlie governor to nomihate, and, by and with tlie consent of the senate, to ap-

point all major generals.

6. The adjutant general shall be appointed by the governor.

7. That it shall be tlie duty of the legislature to direct, by law, the time and

manner of electing militia officers, and of certifying the officers elected to the go-

vernor.

The eighth section was then read as follows

:

VIII. That in case the electors of captains, subalterns, or field officers of bil-

gades regiments, or battalions, shall neglect or refuse to make such election after

being notified, according to law, the governor shall appoint suitable persons to fill

the vacancies thus occasioned.
^

A discussion ensued thereon, between Messrs. Root and Van Buren, in which

the former was in favour of striking it out, and the latter explained the reasons

for retaining it.

Mr. Brooks made some remarks in explanation of the section, %vhen the

question thereon was taken by ayes and noes, and decided in the affirmative, as

follows :

AYES—Messrs. Bacon, feeckwith, Birdseye, Brcese, Briggs, Brooks, Buel,

Child, Clyde, CoUins, Dodge, Duer, Dyckman, Eastwood, Edwards, Fish,

Hallock, Howe, Hunter, Lansing, Lawrence, Lefferts. M'Call, Moore, Munro,

Paulding, Pitcher, Porter, Pumpelly, Rhinelander, Rogers, Rosebrugh Russell,

Sage, R. Smith, Spencer, Stagg, Sylvester, TallmadgC: Ten Eyck, Van Buren,

Van Fleet, Van Ness, J. R. Van Rensselaer, Van Vechten, Verbryck, Ward,

Wendover, Whcaton, Wheeler, E. Williams, N. Williams, Woodward, Yates,

—34.
NOES—Messrs. Barlow, Brinkevhoff, Carver, Dubois, Ferris, Frost, Hoge-

boom, Humphrey, Hunting, Huntington, Hurd, Jones, Kent, King, Knowles,

P. R. Livingston, Millikin, Nelson, Park, Pike, Radcliff. Richards, Root, Ross,

Sanders, N. Sanford, R. Saudford, Schenck, Seaman, Seely, Sharpe, Sheldon,

I. Smith, Starkweather, Swift, Taylor, Townsend, Tripp, Tuttle, Van Home,
E. Webster, Woods, Wooster, Young—44.

The ninth section also passed without amendment, as follows :

IX. That all the coinmissioned officers of miUtia sh^l be commissioned by the

governo".
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The tenth section was als^ read in the following words

:

X. That no officer, duly commissioned to command in the milUia, shall be re-

moved fi-om his office, bui by ihe senate, on the recommendation ot the governor,

slating the grounds on which sucli removal is recommended, or by the decision of

a court martial pursuant to law.

The ninth section (requiring- that all commissioned officer^ of the militia shall

be commissioned by the governor) passed without amendmentj and the tenth

section was read, when Gen. Tallmadgo moved to strike out the word, "senate,"

and insert the word, "council." When the fifth section was under considera-

tion, Mr. T. had made a similar motion, but at the sugg-estion of Mr. King, con-

sented to postpone the subject for the present. On reflection, he could not

consent to postpone it longer, and therefore moved to strike out. In support of

his motion, ho explained his \ icvvs at considerable length. His object was to

relieve the senate from the exercise ofany portion of the appointing power, and
from the embarrassments which it would necessarily create. He was in favoui-

of a council of appointment, composed of tlie first eight senators elected under
the new constitution, and so for the other three classes of senators in rotation.

To this council he would refer the appointment of all officers proposed to be
appointed by the governor and senate, and also all officers for whose appoint-
ment no provision had been made. Before the question was taken, the Con-
vention, en motion of Mr. Radcliif, adjipurned.

THURSDAY, JVOFEMBER I, 1821.

The Convention assembled, and the minutes of yesterday were read and ap-

proved.
^ THE APPOINTING POWER.

The question before the Convention was stated to be on the motion of Mr,
Tallmadge, to strike out the word, " senate," in the tenth section of the report
on the appointing power, relating to the military appointments.

Col. Young called for the reading of a proposition, which was yesterday sub-
mitted for consideration by Mr. Tallmadge, containing his plan of anew coun^
cil of appointment, which was read by the secretary, as follows :

' That the eight senators, composing the fourth class, shall constitute and be
an executive council.

Tliat liie governor shall nominate, by message in writing, and by and with the
consent ot the said council, shall appoint all officers, of this state, whose appoint-
ments arc not herein otlierwlse provided for ; and which shall be established by
law.

Hut tiie legislature may by law, from time lo lime, provide for the election by
the people, or other mode ofappointment of all city and county officers. Provided
such law or alteration shall not take effect until two years after the same shall be
enac'i.ed.'"

CoL. Young occupied the floor about half an hour in siipport of this propo-
sition. It appeared to him to propose a plan for inuking appointments to office,

as perfect as human wisdom could devise. He passed in review all that the Con-
vention had done on the subject of the appointing power, and pointed out the
defects of every plan, which had hitherto been submitted. It was questionable
whether we had fixed upon the best mode for the appointment of justices, and
whether they might not more judiciously be appointed by the oouncij now pro-
posed.

Mr. King wished this subject might be postponed for the present. If the
amendment of the gentleman from Dutchess should prevail, the proposition for
a new council of appointment could not be here inserted.

After some remar^i from Messrs. Spencer, Youag, Tallmadg-e, apd V*n
74
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Vecliten, on motion of jNIr. Kin^, the tenth section of that part of the report r*'

lating- to military appointments was postponed, with a view of taking up the se-

cond section of that part of the report, which relates to the appoinfhient of civil

officers. The effect of this motion was to try the sense of the house on Mr.
Tallmadge's proposition fur a new council of appointment. The section having

been read,

Mr. Radclief rose in opposition to this plan of a new council. He regret-

ted that a proposition of so much importance had been deferred to near the close

of our session, and until the appointing power had been settled by the Con-
vention.

We had spent day after day on this subject, and after so much discussion, and
such mature dcliberalior,a new project is now brought forward, entirely different

fromanv thing that has been offered, whicli will annul all our proceedings on
this subject, and compel us to travel back over the whole ground, which we
have once passed. If on the eve of adjournment, the Convention were to be
thus delayed by new projects, there would be no end to their labours. He then

examined the provisio:);. of this proposition, and replied to the arguments, which
had been advanced in its favour. The plan might appear well on paper; so did

the old council of appointment, and he contended that it was essentially the

same as that, previously to the amendment of 1801, It was wholly visionary to

suppose that ttiis plan would dissolve the connection between the legislature

and the appointing power. Of whom was this executive counsel to be compos-

ed ? Of the governor and eight senators. Was this relieving the senate from

the exei'cise of the appolniing power .^ Would the burden be lightened by

being taken from the shoulders of thirty-two senators, and cast upon the shoul-

ders of eiglft? Disguise it as gentlemen would by new names, this was the old

council of appoint^nent revived, and for the abolition of which we had given

an unanimous vote. The scenes of intrigue, and corruption, and faction

which had so long disgraced the sta<^e, and of which the council of appoint-

ment had been tlie great source, were to be renewed and perpetuated. He
had hoped, and he still hoped, we should for ever put an end to a state of things

which had disgraced us in the eyes of the Union. The fears of gentlemen that the

exercise of the ap[)oiuting power would break down the senate, were wholly

ideal. It was not so with regard to the senate of the United States, which had

not been broken down, nor experienced any inconvenience from the exercise

of the appointing power. If this plan was adopted, and a new council es-

tablished, it would next be proposed that the appointment of sherilFs, clerks,

eoj-oners, justices, in one word, all the officers of the state, should be referred to

it, and tlie counties be stripped of the privilege of selecting their own ofh-

ceis.

>f ii. KrNG. This subject has been maturely considered and well understood.

It was at a time, too, when the Convention were fresh in their labours; was it

expedient, then, at this late period, at the heel of the session, to disturb this

settlemnnt, by raising a question which, sliould it prevail, may unsettle every

subject on which they had passed ?

Tlie motion of the mover may be correct, but the policy of the motion must

be strongly doubted. Tiiere appeared, however, so much good will towards

tlie proposition, that he asked to be indulged in a few remarks concerning it.

On all hands it is admitted, that, in tlic power of appointment, vested in the

governor and senate, the former possesses the whole power of selection and

nomiiiation ; and the latter merely that of giving or refusing their consent to

such nomination.

The governor alone can nominate to tlio senate, without whose consent he

eannot appoint. It is wistdy determined that no council or associate is united

with the governor in making his nominations, and neither the senate nor any

body, has authority to advise him in the discharge of this trust, but he alouc is

responsible for the execution thereof.

On account of the public welfare, wuicli requires that such men only as are

qualified should be appointed to office, it is made the duty of the senate to in-

quire, not whether the person nominated is better qualified than any other for

tlie office, lor the business of selection is confined to the governor alone, but

whether, in talents, integrity aad reputation, he is qualified for the office to
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which he is nominated by the governor. If the senate think he is so qualified,

they will consent to his appointment ; if they think otlierwise, they will refuse

their consent. In the first case, tiie appointment will be made ; in the second,

thegovernor must make another nomination, whicli will, in like manner, pass

under the consideration of the senate. Thus, in practice, the governor and

senate will be so far separated, that, on every occasion, each will act indepen-

dently of the other. This power of the senate serves as a check against the

abuse of the right of nomination ; and if it be faithfully exercised, the power

is a sufficient restraint.

Not content with this imitation of the model of the constitution of the United

States, it is now proposed to take the youngest class of the senate, consisting

of eight persons, or the fourth of this body, who were last elected, and with-

out separating them from the senate, to make them what is called an executive

council^ to whom, instead of the senate, the governor shall make his nomina-

tioi s-

What satisfactory reason can be given for taking a fourth, instead of the

whole, of the senate, for this service ? It is intimated that this section of the sen-

ate, being lately elected, will be well informed of the opinions of the people ;

but in inquiring respecting the qualifications of a person nominated to office,

how are the opinions of the people to assist those who are to make this inquiry ?

It is likewise urged, that, according to acknowledged maxims, the legisla-

tive and executive departments should not be mingled together. If the em-
ployment of the whole senate, as a check upon the executive, be a mingling of

departments, will not one-fourth of that body be also a mingling of departments ?

The maxim was, however, misapplied, in this instance ; wholly to unite two de-

partments in one, would violate the maxim, which demands their separation ;

but to combine them partially, especially by using one as a check on another,

was frequent in almost every free government, and useful in their construc-

tion.

This objection would apply, and forcibly too, to another provision of the pro-

jiosed amendments, whereby the senate are constituted a court, which in the

last resort is to correct the errors of the judiciary.

But the power of appointment docs not necessarily belong to any one depart-

ment, and though it is often given to the executive, it is also, especially by the

constitutions of other states, almost wholly vested in the legislature.

An adequate power to check the executive being required, what body is

more fit fur the discharge of this duty than the senate ? Who will possess more
integrity, more experience, or greater weight of character? Admit that the

assembly possess these properties in an equal degree, they are too numerous a

body for the investigation and impartial decision of the questions which will arise

on the nominations to office. Tiarge bodies of men cannot be safel}^ trusted in

the settlement of facts. The senate, consisting of thirty-two members, and
whose number is ntJt to be increased, is large enough for all the purposes for

which numbers are necessary,and not too laige for their proper degree ofknow-
ledge respecting the subjects to come before them in the share of the power of
appointment. If their numbers be much reduced, the senate would want weight
and authority to check and control the executive power ; besides, a small body
is more liable to executive influence, and more exposed to intrigue aud corrup
tion, than a larger one. These were the general sentiments of the Convention
when the subject was formerly before them.
Would it not be hazarding too much, to weaken this check by diminisliin"-

its numbers ? The whole senate were not too many toconstitute a sufficient

check on the executive powei', and when the whole were not too man}', will one-
fourth thereof prove sufficient ?

The experience of the senate of the United States was of great authority;
the deposit of the like power over appointments in the President and senate,
has proved not only efficacious, but eminently salutary. Experience in ali

things, and in none more than government , is a safer guide than theory, how-
ever plausible it may appear.

Should the powers given to the governor and senate in appointiTienls to office,

be exercised in the separate and independent manner that has been pr;Tx;tised

between the President and senate of the United States, we may onnfideatly hopp
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that intrigue and iranagement, in whatever manner practised in the council of
appointment, will hereafter be without influence in appointments made by the
governor and senate.

Gen. Tallmadge thought the g-entlemcn who had spoken on this subject,

did not perfectly understand the nature of the proposition wliich he had otiered.

It did not go, as had been stated, to undo that which had been already esta-

blished ; he had been an advocate''for the principle of dispersing the appointing
power into the several counties of the state ; and he appealed to the candour of

the Convention if that had not been the case. He had unfortunately found
himself in a mmority, when' endeavouring to support that principle, at an early

period of this session : and gladly would he now go back to support a plan which
should have for its object the giving of this power to the people ; but as that

could not be rationally anticipated, he was willing, as one, to make a provision'

by which the legislature might hereafter alter the mode which had been adopt-

ed, if experience should show that it was not calculated to promote the welfare

and prosperity ofthe people, whose happiness we are endeavouring to advance
and perpetuate. By the plan which he recommended, no alteration could take

effect till two years after its passage, during which time there would be two
elections, and one for governor. This would be a sufficient check against the

heat of party, by placing it beyond the period for which the majority of the le-

gislature are elected, and affording ample time for an investigation of the plan re-

commended. It was his hearty wish, and he believed it to be the wish ofmany
others in the Convention,that the election of county and town officers night be
given to the people ; and as the plans heretofore agreed to in the committee of

the whole, had not been tried, he was unwilling to fix it beyond the power of

the legislature to amend, if it should be found not conducive to the good interest

of the community.
It could not be denied, that the plan which he proposed was marked wit^

prudence in every step. It provides for a compromise of the various opinions

which have been expressed by the Convention on this subject ; but this was
not the most important consideration in favour of it ; nay, it was one of the

most insignificant arguments in its favour. This plan shakes no principle

which has been estabhshed, although it is considered so bold an attempt at this

late period, to offer a proposition which is new to the Convention. It is a mis-

lake that the principle is a new one. It has been before presented, in sub-

stance, to the consideration of this Convention ; but at no time has there' been
an opportunity, till the present, to obtain a decision on it.

We have been told all along, that the intention was to d!»i)erse tliis power;
that there was no danger on this head ; and we have been ttius brought to ac-

quiesce in the belief that all would be right ; but how h«ve we descended into

details in dispersing this power? Look at the appointments for the city of

New-York, which are left tinprovided for; and the immense number of ap-

pointments which are tVirown upon the senate. Where arc the hcalfli olficers.

of New-York, men whom, as tlie President had stated in a former debate, can
make fortunes of 70 or 80,000 dollars,, in the course of a tew years ? On look-

ing over the Ust of oflicers in this state, it will be found that one thousand are

to be appointed by the senate; and this is not the worst, two thoTisand more
are to be left to the discretion of the legislature, and many of them are far from

being unimportant in their character. Where ate all these to be disposed of?

Shall they be put upon the other branch of the legislature ? This surely cao^

not be the intention.

The honourable gentleman from Queeti-j has claimed to be a ^cifncss in fa-

vour of the propriety of vesting this power in tiic hands of the senate ; and as a

proof of the correctness of that principle, he has referred us to the experience

of the senate of the United States, where, he stated, party considerations had

no opemtion. Mr. T. was willing to bow with all deference to the experience

of that honourable gentleman, as far as it extended ; but whc:i he travelled out

of the sphere of his personal acquaintance with a particular subject, lie must

beg leave to dissent from his conclnsions, when they were palpably erroneous.

He would call the attention of that honourable gentleman to the circumstances

attending the appointment of General Armstrong, and see whether it supported

the evidence of this willing wilnes"', that party considerations did not operate
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in the senate oftheUnitcJ States, which had only a negative upon the nomina-

tion of the president. AVas not General Armstrong- appointed a minister to

France by the president in the reeess of the senate; and after he jjad sailed,

npon his nomination to the senate, did not that body make an ejfort to rpjeel his

nomination on party grounds, to disalurm his appointment, procure his imme-

diate recall, and disgrace the president and the administration, which M-ould

not conlirm and support the nomination? Was not this project acted over in

the senate of the United States, defeated by the casting vote of the venerable

George Clinton, who now sleeps in peace ?—and the administration of the

Union, and indeed the honour of the nation, saved from disgrace m such a par-

ty triumph and party ni,easnre ? And does the recollection of this witness fail

him in all these circumstances ? Other instances of party efforts in that senate

could be detailed, but it cannot be necessary. That the senate of the United

States is not free from party influence, cannot be denied ; find will the honour-

able gentleman, whose fortune it has been to walk in the exrdted spheres of life,

and to act in that senate, so much elevated above tlie character of the senate of

this state, reason from thence that the proceeding in the latter v/ill not be

more or less governed by the iulluence of the lobby ? This witness is entitled

to every degree of credit, when integrity and purity of intention are the crite-

rion -, but these, without experience of those scenes acted over in yonder lobby,

may lead to inferences not warranted by fact, and inapphcable to the nature of

the case before us.

Mr. T. said, he did not consider it necessary to defeat the argument, that

thirty-two men were better adapted to the exercise of this power, than eight;

his object was to show the importance of prc?erving, as much as possible, the

purity of that body, in whose hands are placed our property, liberty, and lives.

Let us not have our faith and our hope shaken, by a cession of so great a share

of this contaminating power to our senate, and to our superior and last court,

the court of errors. His fears were not, that the appointing pov/er would bfe

improperly exercised by the senate, but that the more important duties of legis-

lators and judges would be lost sight of in the conlentions for oflice. He dis-

claimed all solicitude where, when, or by whom, officers were appointed ; his

solicitude rose to higher objects. Jt was to guard the purity of the senate, and

by the wisdom of its legislation, and the imj'artial and unsuspected administra-

tion of justice, to secure the prosperity and happiness of the state.

He would not be understood as proposing this plan for a council, as the best

which human wisdom could devise, but as the best which he could hope to ob-

tain, after knowing the sentiments of the Convention upon the question of elect-

ing officers in the several counties; and gladly would he have raised liis voice

in support of that plan which would give to the people the privilege of electing-

their own council in the eight districts, indep'ondently of either branch of the

legislature. But knowing that that could not succeed, he had cinbraced this

plan as the next best which he oould rationally hope to obtain ; and he sliould be

sufficiently gratified, if, in the result, he could effect the primary object—of

preserving from the danger of corruption, so important a branch of our govern-

ment as the senate and court of errors, even williout proving that eight arc bet-

ter than thirty-two, as an appointing power.

The great and leading object was to avoid the horrid consequences, so. fright-

fully depicted by the honourable gen-tleman from New-York, (Mr. Radcliff,)

of comminglLpg with the legislation of your state, the contemptible and disgrace-

ful squabbles for office. The honourable gentleman fi'bm New-York had por-

trayed those hidden scenes with great success and remarkable accuracy ; ho

would certainly be entitled to full credit upon these matters, when it should be

recollected, that he had spoken from so much learning and so mucli actual ex-

perience in those transactions. He has told us, that v.-c raiglit as well, indeed,

takt! the old council of appointment.

We have lieard of llie ghost of that old ooimci!, and we arc now told, that ''mi

is oot its ghost, but the original in more terrifu- form. But, said Mr. T., the

ghost of that council will never haunt me: my fortune has never depended,

directly or indirectly, upon the good or ill will of that council. I have had no

intercourse with it.
'

Its good or evil genius haunts ine not ; ajid, therefore, I
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do not fear to make, what tlie gentleman from New-Ycrrk (Mr. RadcIilT) i5

pleased to call " a bold proposition," to create another council. It is necessit)',

and not choice, which drives me to the measure. No possible mode is so bad

as the unclean connexion with legislation. To justify this connexion, and

frighten us with the very name of a council, we have been^old that that council

of appointment forced through the legislature the Cherry Valley bank. I speak

Dot, said iNTr. T., of any personal knowledge of these matters, but as deriving

my knowledge from declarations made, in a former debate, by gentlemen now
on this floor. We have also heard of the hard and untimely fate of the Franklin

bank, which was rejected in committee of the whole on one day, and of its sudden

resiirrection, by the kind assistance of an honourable gentleman, who voted for

its rejection, but whose mind had, during tlie night, undergone a revolution,

and who on the next morning, moved a reconsideration, and the bank went

smoothly and quietly tlirough the house. Fame and fortune attended its pro-

gress ; and, in due time, the council was not unmindful of its patron. But, why
waste our time in detailing facts which are yet so fresh in the recollection of ail,

and in which some were actors who now hear me ?

With so much history, and with such a volume of experience before you, why
will 3'ou suffer the continuance of tiiis illicit connexion between legislation and

the appointing power r' You must have an appointing power at the seat of go-

vernment, lo provide ihc-c offices which cannot be sent to the people for elec-

tion.

You shrink from the rcsponsibilily of creating one. You pull down (he old

council, because of its corruption, and yet you impose upon the senate a portion

of its load, and you give over tlic residue to the buffcttings of party legislation.

Be not alai-med at the name of council. It v,-as the connexion witli the branches

of your Icgisloture which ruined the present. It was chosen by the assembly,

from the senate. It was the source and life of party. It gave character to your

elections. The members of assembly were more often selected with views to

control the choice of tlic council, than with regard to tlieir fitness as legislators.

When chosen, it was in that body whore corruption was most active ; where the

wise workers of p?-rty most successfully managed to procure a selection for a

council, of such individuals from the senate, as would best subserve the private

objects of the principal workers of tiie machinery. But the proposed new
council is subject to none of those evils. I would gladly have it elected by the

people, and for no otlicr purpose. But despairing to succeed in such a plan,

the first eight senators annually elected, can make a good and safe council.

They come fresh from the people. Elected as senators in tlie several di.-.tricts,

they are not committed to private views, and are not selected by direction of

leaders. The assembly will be left to be chosen, without other motive than a

fitness for their duties.

Let ma not be accu-jed of a desire to bring tliis power bnck to the scat cf

government. Far be it from me to wish it, if any other mode can be adopted.

Disperse is my motto, and disperse my maxim ; but when I see a system going

into operation, which is calculated to burst asunder tho bands of society, by

bringing strife and contention into the local concerns of every county, and

controling the choice of the supervisors by converting tlicm into political in-

struments, rather than trsing them as they now are, as the faithful sentinels of

the people's interest—and, add to tiiese evils, the making your county judges,

parties in these pnhtical strifes, and unfitting them to compose the members of

an impartial and unsuspected court, and yet having them eligible to become

meml>crs of the legislature, and, perhaps, commanding their elections by an

improper use of their appointing power— I feel myself authorised to endeavour

to establish any otlier plan than one so pregnant with every evil. Could the

plan jiroposed by him be adopted, whereby provision would be made for the

benefit of experience, as circumstances may require, and yet guard against the

operations of party, we should unite prudence with safety; but by the plan

proposed, wliat will be the result.' Your governor nominates to the Senate

five judges for each county in the state, and these same judges constitute, in

tlieir respective counties, a political caucus to further the views of the execu-

tive, whctlicr they be salutary or pernicious; and upon these same judges de-

pend all your inferior magistrates, for their appointment and continuance in
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office. The power of these jndgcs is under no control, and it may be again

brought to bear in the legislature. If these evils shall be found to exist, ought

we not to provide against their continuance, by giving to the legislature a pow-

er io remedy the plan proposed by the constitution ? If they are not evils,

experience will demonstrate it ; and the constitution will continue, as we shall

leave it, to govern the mode of appointrr.ents.

It was not, as had been suggested before, anticipated, that we shall, in this

way, procure a better appointing power : but it is to keep from an immediate

connexion with the legislature, these two branches of your judidicial esta-

blishment, that they may not destroy the usefulness of each other, and subvert

the best principles of our republican institutions. If the power of appointment

is vested in the Senate, may not a majority of that body, in party times, differ

in political character from the executive, and in the conflicts arising from such

a difference, may not the course of legislation be influenced, or even stopped .*

flave there not been instances where the Senate of this state have differed from

your chief magistrate, and when all official communication between these two

brandies of your government was suspended ? Is it to be expected, that thi»

body of men will, at all times, be wilhng to obey the dictation of the execu-

tive .'' Can they always concur in the nominations which he shall please to

make ? Is it necessary to tell you, that unless his nominations are such as they

shall be willing to approve and sanction, they will take advantage of their pow-

er and stop the wheels of government ? Party will support them in such a

measure.
How easy will it be for this body of men, by varying the salaries and jurisdic-

tion of officers, to train the.m to the most submissive obedience in promoting'

their political or party views ; and again, may not these same men possess

nerve enough to force through the legislature any favourite object, by means of

this complicated political machinery .''

Experience has shewn, that the difficulties here suggested may arise, and

that the men in our government are not wanting for nerve of this kind, and to

avail themselves of such occasions. There were men who now heard him,

who had been actors in such scenes, and which had given rise to a former con-

vention ; and should the plan continue, as at present adopted, the extent to

which these evils may be carried, is not easily anticipated. We have heard

much of the wise and discreet exercise of this kind of power, in the senate of

the United States. But are gentlemen aware of the manner in which it is there

exercised ? Whenever executive business was announced, the galleries were

emptied, the house was cleared, the doors were shut, and all the business was
done in private. Was this Convention ready to adopt a measure which had to

esmblish such a usage ? He did not think the people of this state were yet pre-

pared for such a state of things. The learned gentleman from New-York (Mr.

lladcliff) has feelingly deprecated the horrors of the proposed council, and has

declared he never will consent to establish another conclave. Does that gentle-

man wish or expect the senate to execute this new portion of executive duties,,

which we are about to impose upon them, before the public and with open

doors .' Will he again solicit the honour of a nomination from the governor, to

some high office, and when his name is sent teethe senate, will he hold his place

in the lobby of that house, and, in mute silence, listen to a public discussion of

his fitness, and have some senator, perhaps some pei-sonal foe, tear asunder his

reputation, and drag to public view the foibles of his life 'f And yet this gentle-

man abhors a conclave. If such discussions of character are intended to be al-

lowed, timely provide by another article in this constitution, for the personal

protection of the senators, and their freedom of speech. And if not to be al-

lowed, all inquiry, and all communication of information is shut out, and the

senators will become, on this point, useless members. Is it not, therefore, more
discreet, more fit and proper, that the performance of these delicate duties

should be confided to a few men who can assemble for consultation, without

public observatioTi ? The senate are now made the remuvin^ bod}', and where

the causes for removal are to be discussed, would not this critical duty be more
carefully and temperately performed by eight than by thirty-two .'' and when it.

is recollected that these eight are to be the firgf class of senators, elected with^
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out concert in tlieir several districts, and bringing; with them the pubhc senti-

ment, can there exist apprehensions for much cause of danger ; and should con-

flicts ever arise between the executive and these eight senators in council,

may we not yet hope that those contlicts would not be suffered to interrupt the

progress of legislation, and those higher duties of a court of appeal ? There was

no system without its inherent difficulties ; but, to his mind, the senate was the

most objectionable.

Aaother, and an important consideration is this : whilst you leave with your

senate the appointment of one thousand officers, and to the disposal of the legis-

lature two thousand more, you are perpetuating the seeds of discord, and heap-

in"- up fuel to increase the flame of future disagreement and controversy.

These difficulties will always exist till the emoluments of office are diminished,

and they can never be diminished till the legislative and appointing powers are

separated. Let one body have the appointing power, and another the legisla-

tive and the emoluments of office ;vould soon be so reduced, that strife and

ambition for office would be done away ; but whilst the two powers are exer-

cised by the same hands, the case is remediless ; the people can never hope for

relief.

Here Mr. T. read from the constitution of Vermont, " If a man is called into

public service, to the prejudice of his private affairs, he has aright to a reason-

able compensation, and whenever an office, through increase of fees, or other-

wise, becomes so profitable as to occasion many to apply for it, the profits

ought to be lessened by the legislature."

This, said Mr. T. is a sound political doctrine, and worthy of all imitation.

It is due to the honourable gentleman from Queens, to acknowledge, that

there never has been a government established, in which the different branch-

es have been kept distinct. History records but few instances where the le-

gitimate despot would suffer himself to be encumbered with any other depart-

ment which dared to think or to speak. But the patriots of all ages, who have

laboured to ameliorate the condition ofman, have placed their hope for the per-

fection of government, in the separation of its executive, legislative, and judi-

cial departments. It is the fortune and the honour of our country, that we
can boast, here were the principles of rational liberty first put into form and

practice. Those immortal patriots, who had the honour of adjusting and com-

bining the component parts of our government, were obliged, by way of com-

promise, to commingle the conflicting interests with which they had to deak

Assailed by a monarch and an hereditary nobility on the one hand—and on the

other, alarmed with the terrors of democracy, they did much more than any

other portion of the human race ever dared to do ; but we, with the benefit of

experience from tlieir works, now tremble not to extend the plan which they

so o-loriously commenced. We have extended the rights of suffrage, and pros-

trated those distinctions which thfe influence of property had hitherto sustained

Let us proceed and consummate that perfectabihty in the condition and go-

vernment of society which our fathers so nobly dared.

The question on inserting Mr. Talimadge's amendment to the second sec-

tion, was then taken by ayes and noes, and decided in the negative as follows :

NOES—Messrs. Bacon, Baker, BarlOTv, Birdseye, Briggs, Brinkerhoff,

Brooks, Buel, D. Clark, R. Clarke, Clyde, Collins, Dodge, Dubois, Duer,

Dvckman, Edwards, Fairlie, Ferris, Fish, Frost, Hallock, Hees, Hunter, Hun-
tington, Hard, Jay, Jones, Kent, King, Lawrence, Lefferts, M'C'all, Millikin,

Moore, Park, Paulding, Porter, Radcliff, Keeve, Rhinelander, Rogers, Rose,

Kosebrugh, Sage, yanders, N. Sanford, Seaman, Seely, Sharpe, R. Smith,

Spencer, Slagg, I. Sutherland, Sylvester, Townley, Tripp, Van Buren, Van
Fleet, Van IS ess, J. II. Van Ren'sselkcr, S. Van Renssela^jr, Van Veehten,

Verbrvck, Ward, Wendover, Wheaton, E. Williams, Woodward.—68.

AYES—Messrs. Beckwith, Breese, Burroughs, Carpenter, Carver, Case.

Child, Cramer, Eastwood, Fenton, Hogeboom, Howe, Humphrey, Hunt, Hunt-

^n"-, Knowles, Lansing, A. Livingston, P. R. Livingston, Nelson, Pike, Pitch-

er, Price, Pumpelly, jRichards, Rockwell, |poot, Ross, Russell, R. Sandford,

St^enck, Sheldon,"!.' Smith, Starkwcathc^ Steele, Swift, Tallmadgc, Tay-



THE STATE OF NEW-YORK. 59$

lor, Ten Eyck, Townsend, Tuttle, Van Home, E. Webster, Wheeler, N.
Williams, \''oods, Wooster, Young—48.

The questi(-n then recurred to the tenth section of that part of tlie report

Tvhich relates to military appointments, when the tenth, eleventh and twelfth

sections were passed without amendment.
Gen. Root moved to add to the fifth section the following clause, which was

carried ;

" Brigade inspectors and chiefs of the staff departments, except the adjutant

general and commissary general."

Mr. Van BuRen moved to add to the eighth section the following words :

" who shall hold their respective offices till a due election shall be made." Car-

ried.

The whole of that part of the appointing power which relates to military ap-

pointments, was thereupou passed as follows :

MILITIA OFFICERS.

That appointments and selections for offices in the militia, ought to be directed
by ihe constitution, to be made in tlie manner foHowip.g

:

I. Captains, subalterns, and non-commissioned officers, by the written votes of
the members of their respective companies.

II. Field officers of regiments, and separate battalions, by the written votes of
the commissioned officers of the respective regiments and separate battalions.

HI. Brigadier generals, by the field officers of tlieir respective brigades.

IV. Major generals, brigadier generals, and commanding officers of regiments
or separate battalions, to appoint the staff officers of their respective divisions,

brigades, regiments, or separate battalions.

V. Tlie governor to nominate, and by and with consent of the senate, to appoint
all major generals, brigade inspectors, and chiefs of the staff departments, except
the adjutant general and commissary general.

VI. The adjutant general shall be appointed by the governor.

VII. That it siiall be the duty of the legislature to direct, by law, the time and
manner of electing mditia officers, and of certifying the officers elected to the go-
vernor.

VIII. Tiiat in case the electors of captains, subalterns, or field officers of bri-

g;ades, regiments, or battalims, shall neglect or refuse to make such election, after

being notified according to law, the governor shall appoint suitable persons to fill

the vacancies thus occasioned, who shall hold their respective offices till a due
election shall be made.

IX. That all tlie commissioned officers of militia shall be commissioned by the
governor.

X. Tliat 110 officer, duly commissioned to Command in the militia, shall be re-

moved from Ills office, but by the senate, on the rec immendation of the governor^

stating the grounds on which such removal is recommended, or by the decision of
a court mariial pursuant to law.

XI. That the commissions of the present officers of the militia be no otherwise
aflecied by tiiese amendments, than to subject those holding them to removal in

the manner above provided.

XII. That in case tlie mode of election and appointment of militia officers now
directed, shall not, after a full and fair experiment, be found conducive to the im-
provement of the militia, it shall be lawful for the legislature to abolish the same,
and to provide by law lor their appointment and removal, provided two-thirds of
the members present in each house shall concur therein.

The first section of that part of the report which relates to the appointment
of civil officers, was then read.

Mr. Radcliff moved to insert " secretary of state," and " attorney ge-
neral," before the word " comptroller," so as to give the appointment of these

officers to the legislature.

The motion was supported by Messrs. Radcliff and R.oot, upon the ground
that these were important offices, t|ie duties of which were connected with the
Jcgislature ; and opposed by Mr. Van Buren.

75
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Chief Justice Spenckr made a few remarks against the amendment, when
the question was first taken on inserting the secrilarij of statr., and carried.

On inserting- tlie attoriiey general, Messrs. N. Williams and Spencer oppos-

ed the motion, and Mr. Root supported it. Carried.

Mr. Fairlie moved to strike out the word " treasurer," and leave the ap-

pointment of that officer as it was in the old constitution.

The amendment was supported b}' the mover, and opposed by Messrs. J. B.
Van Rensselaer and Spencer, when the motion was put and lost, and the sec-

tion passed without further amendments
Mr. Russell oll'cred the following substittite to the second section, down

as far as the word " peace," in the fifth line

:

1st. That there shall be an execulive comu^il for the state, consisting of the go-

vernor and eight councillors, who shall be con.siiUUed in ihe manner following,

viz.

2J. That there shall be elected in eacli of the eight senatorial districts by tiie

electors 'hereof, as often as a governor is elected, one person for a councillor, and.

the eigh' persons so elected, shall form an execulive council with the governor,

who shall have the power to appoint all officeis in tiie state not otherwise directed.

3d. Tiiat tlie said council shall meet on the day of in every year, at the

seat of government.
4th. Tliat the governor shall be ex officio president of the said council, and

shall liave an exclusive right to nominate all slate officers, but sliall have but a

casting vote in the council.

5th. That each councillor shall have the exclusive right to nominate all officers

whose powers are to be exercised within the district for which he shall have been

elected.

6th. That the secretary of state for ^he time being, shall be the secretary of the

council, and record the doings of the same ; and all the nominations and proceed-

ings tliereof shall be open and be published.

7lh. That the said councillors shall hold no office under the government of tlie

United States, winch would prevent ilielr holding a seat in the legislature of this

state, or be eligible to an office by the said council during llie time for vv'hich they

shall be elected ; and that tiiey shall receive, as a compensation for their services,

the same sum for wages and travel as may be allowed by law to members of liie

legislature.

8 h. That the governor may convene the council whenever h.e ni:^ think the

public good may require it, except when the legislature are In session.

The question on the substitute was taken by ayes and noes, and decided in the

negative, as tollows :

NOES.—Messrs. Bacon, Baker, Barlow, Beckvvith, Birdseye, Briggs, Brooks,
Buel, Case, D. Clark, R. Clarke, Collins, Dodge, Dubois, Dycknian, Fairlie,

Fish, Frost, Hallock, Hees, Humphrey, Hunter, Hard, Jay, Jones, Kent, King,
Lawrence, .Vl'Call, Millikin, Moore, Munro, Nelson Park, Paulding, Porter,

Price, Radclitr, Reeve, Rhinelander, Rockwell, Rogers, Root, Rosebrugb,
Sage, Sanders, N. Sanford, Seaman, Seely, Sharpe, I. Smith, R. Smith, Spen-
cer, Stagg, I. Sutherland, Swift, Sylvester, Ten Eyck, Tow nicy, Tripp, Van
Buren, Van Fleet, Van Home, Van Ness, J. R. Van Rensselaer, 8. Van Rensse*
laer, Van Vechten, Verbryck, Ward, Weudover, Wheaton, E. Williams,
Woods~74.
AYES.—Messrs. Beci^with, Brinkerhoff, Carver, Child, Cramer, Eastwood,

Fenton, Ferns, Hogeboom, Howe, Hunt, Hunting, Huntington, Knowlcs, Lan-
sing, LefTerts, A. Livingston, P. R. Livingston, Pike, Pitcher, Pumpelly, Rich-
ards, Ross, Russell, R. Sandford, Schenck, Starkweather, Steele, Tallmadge,
Tayler, Townsend, Tuttle, E. Webster, Wheeler, N. Williams, Wooster,
Young.—36.

Mr. Briggs moved to strike out all that part of the section from the word
" except," in the 4th line, to the word " appointed," in the 27th line, and insert

a clause so as to give the appointment of sheriffs and clerks to the governor and
senate.
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The motion '.vr.s modified by the consent of Mr. Brig-crs, and the questioi: on

inserting- the word " sheritTs" after the word " appoint," in the third line, was
taken by ayes and noes, add decided in the negative, as follows :

NOES—Messrs. Bacon, Baker, Barlow, Birdseye,Rrooks,Carpenter, Carver,

D. Clark, R. Clarke, Collins, Cramer, Dubois, Duer, Dyckman, Eastwood, Ed-
wards, Ferris, Fish, Frost, Hallock, Hecs, Howe, Hunt, Hunter, Hunting-,

Hunting-ton, Hurd, Eawrence, A. Living-ston, M'Call, Miliikin, Moore, Park^
Price, Pumpelly, Radcliff, Rhinclander, Richards, Rockwell, Root, Rosebrugh,

Sage, Sanders, N. Sanford, Seely, Sharpe, I. Smith, R. Smith, Spencer, Stagg,

Steele, Swift, Sylvester, Tallmadge, Townley, Townsend, Van Fleet, Van
Ness, J. R. Van Rensselaer, Vcrbryck, Ward, E. Webster, Wendover, Whee-
ler, E. Williams, Woods, Woostcr—67.

AYES—Messrs, Beckwith, Breese,Brig-gs, Buel, Case, Child, Clyde, Dodge,
Fairlie, Fenton, Hog-eboom, Humphrey, Jay, Jones, Kent, King-, Lansing-, Lef-

ferts, P. R. Livingston, Munro, Nelson, Paulding, Pike, Pitcher, Porter, Reeve,
Rogers, Rose, Ross, Russell, Schenck, Seaman, Starkweather, I Sutherland,

Taylor, TenEyck, Tripp, Tulile, Van Buren, Van Home, S. Van Rensselaer,

Van Vechten, Wheaton, N. Williams, Young—47.

Mr. Briggs then renewed his motion to strike oiit from the word ' except,'*

to the word ' appointed,' as above stated, and to insert the words, " but the jus-

tices of the peace, shall be elected by the people in the several towns in this

state."

After some discussion by Messrs. King, Briggs, Van Buren, Root, and Buel,

the question was taken by ayes and noes, and decided in the negative, 76 to 39,

as follows :

NOES—Messrs. Barlow, Beckwith, Birdseye, BrinkerhofT, Brooks, Buci,

Burroughs, Carpenter, Carver, Case, Child, R. Clarke, Clyde, Cramer, Dodge.,

Dubois, Duer, Dyckman, Eastwood, Fairlie, Fenton, Ferris, Frost, Hogeboom,
Howe, Humphrey, Hunt, Hunting, Jay, Kent, Knowles, Lansing, P. R. Liv-
ingston, M'Call, Moore, Munro, Nelson, Park, Pike, Price, Pumpelly, Radcliff,

Reeve, Richards, Rockwell, Rogers, Root, Rose, Rosebrugh Ross, Russell,

Sage, Schenck, L Smith, Spencer Stngg- Starkweather, Steele, L Sutherland,

Swift, Sylvester Taylor, Townsend, Tuttle, Van Buren Van Fleet, Van Florne,

S. Van Rensselaer, Van Vechten, Verbryck, Ward, Wendover, Wheeleri N.
Williams, Young—76.

AYES— I\Iessrs. Bacon, Baker- Briggs D. Clark, Collins. Edwards- Fish,

Hallock, Hees. Hunter, Huntington, Hard, Jones. King I.,awrence, Lef-
ferts, A. Livingston, MillJkio, Paulding, Pitcher- Porter, Rhinelander, San-
ders, N. Sanford, R. Sandfoi-d, Seaman, Seely, R. Smith, Tallmaugp, Townley,
Tripp, Van Ness, J. R. Van Rensselaer, E. Webster, Wheaton, E.Williams,
Woods, Woodward, Wooster—39.

Mr. Dodge moved to strikeout all that part of the section after the word
* appoint,' in the 3d line, and insert the following :

" All other officers not oth-

erwise provided for by this Constitution."

Before the question on this amendment was taken, Mr. Birdseye moved to

strike out the word ' except' in the 4th line, and insert the word " including,"

with a view to give the appointment of justices to the governor and senate.

The question on striking out was taken by ayes and noes, and decided in the

negative, as follows :

NOES.—Messrs. Bacon, Brooks, R. Clarke, Dubois, Duer, Edwards, Fish,

Frost, Hallock, Hees, Howe, Hunter, Huntington, Hurd, Jay. Jones, Kent,
King, Lansing-, Lawrence, Letferts, A. Livingston, M'Call Miliikin, Moore,
Munro, Paulding Porter. Price, Radcliff, Rhinelander, Rogers, Rose Rose-
brugh, Sage, Sanders, N. Sanford- Seely, R. Smith Spencer, Stagg Swift, SyN
vester- Tallmadge. Townley Townsend, Van Fleet, Van Ness, J. R. Van Rens-
selaer, S. Van Picnssclaer. Van Vechten- Verbryck> Ward, E. Webster, Wen-
dover, Wheaton- E. Williams, Woodward.—58.

AYES.— Messrs. Barlow, Beckwith, Birdseye, Breese, Briggs, Brinkerhoflj

Buel, Burroughs, Carpenter. Carver, Child, Collins, Cramer, Dodge, Dyck-
man, Eastwood, Fairlie, Fenton.. Ferris, Hoji'eboom, Humphrey, Hunt, Jlunt-
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ing. Knowles. P. R. Livingston, Nelson, Park, Pike, Pitcher, Pumpeliy, Keevc.

Richards, Rockvrcll, Root, Ross, Russell, R. Stndford, Scheuck, Seaman, I,

Smith, Starkweather, Steele, [. Sutherland, TaylorTripp, Tuttle, Van Buren,

Van Home, Wheeler, N. Williams, Woods, Wooster, Youn^.—53.

Mr. Ruel then moved to strike out all that part of the section which follows

the words, " that is to say," in the sixth line, to the word, " appointed," in the

twenty-seventh line, and insert the following :

" The boards of supervisors in every county in tliis state shall, at such times

as the legrislalure shall direct, meet together, and they or a majority of them so

assembled, may nominalea list of per.-.ons, equal in number to the justices of the

peace to be appointed in the several towns in iheir respective counties—And the

respective courts of common pleas of the said counties shall in like manner meet

and nominate a list of tlie like number. And tiiat it shall be the duty of the

said boards of supervisors and courts of sommon pleas, to compare such lists al

such time and place as the hi-jislaturc may direct, and if on such comparison

the said boards of supervisors and courts of conunon jileus shall be found to

agree, in all or in part, they shall file a certificate of such nominations in which

such ai'reement is found, in the office of the clerk of the county ; and the person

or persons so found on both lists shall be justices of the peace. And in case of

disagreement, in wiiole or in part, it shall be the furtlier duty of the said boards

of supervisors and courts of common pleas, respectively to transmit their said

lists, so far as they disagree in ilie same, to the governor, whose duty it shall be to

select from the said lists and appoint as many justices of the peace as shall be re-

quired to fill the vacancies.''

The question on striking out and inserting, was taken by ayes and uoes, and

decided in the affirmative, 60 to 55, as follows

:

AYES.— iVIessrs. Baker, Barlow, Beckwith, Birdseyc, Brecse, Brinkerhoff,

Buel, Burroughs, Carpenter, Carver, Case, Child, R. Clarke, Clyde, Cramer,

Dodge, Dyckman, Eastwood, Fairlie, Fenlon, Ferris, Howe, Humphrey, Hunt,

Hunting, Knowles, Lansing, P. R. Livingston, Munro, Nelson, Park, Pike^

Pitcher, Price, Pumpeliy, Reeve, Richards, Rockwell, Rogers, Root, Ross'

Russell, Schenck Seaman, Sheldon, Starkweather, Steele, L Sutherland Swift,

Taylor Townsend, Tripp, Tuttle, Van Buren, Van Home, Wheeler, N. Wil-

liams, Woods, Wooster, Young.—60.

NOES.—Messrs. Bacon, Briggs, Brooks, D. Clark, Collins, Dubois, Duer,

Edwards, Fish, Frost, Hallock, Hees- Hogeboom, Hunter, Huntington, Hurd,

Jay, Jones, Kent, King, Lawrence, Lefferts, A. Livingston, M'Call, Millikin,

Moore, Paulding, Porter, Radcliif, Rhinelander, Rose, Rosebrugh, Sage, Sanders,

N. San'ford, R. Sandford, Seely, I. Smith, R. Smith, Spencer, Stagg, Sylvester,

Tallmadge, TownleyVan Fleet, Van Ness, J. R. Van Rensselaer, Van Vechten,

Verbryck, Ward, E. Webster, Wendover, Wheaton, E. Williams, Wood,

ward.—55.

THE JUDICIAL DEPARTMENT.

Mr. Carpenter offered the following proposition on the judicial depart-

Bient which was ordered to be printed :

I. The supreme court shall co sist of a chiefjustice and two justices.

II. Th.- stale shall be dmded, by law, into a convenient number of districts, not

less ihan four, nor exceeding eight, subject to alteration by the legislature, from

time to time, as 'he public good may require; for each of winch a district judge

shall lie aprjoiuted in the same manner, and hold his office by the same tenure as

the iustlccH of the supreme court ; who shall possess the powers of a justice of the

supe'ise court at chambers, and at tlieirial of issues Joined in the supreme court,

and !)re ide m courts of oyer and terminer and general gaol delivery; and such

equity powers mny be vested in the said district judges, or in the courts of com-

mon pleas, or in such otlier subordinate courts as the legislature may by law di-

rect, subiect to the appellate jurisdiction of the chancellor.

On motion of Mr. Dodge, the Convention then adjourned.
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FRIDA Y, JVOVEMBER 2 , 1821.

The Conrcntion assembled as usual, and the minutes of yesterday were read

and approved.

THE APPOINTING^ POWER.

The second section of the report of the committee of the whole on the ap-

pointing- power in relation to civil offices was declared to be the subject for con-

sideration, when the question was taken upon the residue of the same and pass-

ed without further amendment.
Mr. Dodge moved to reconsider the second section, and insert " district at-

tornies," in the third line, after the word " appoint."

As Mr. D. was not present when this section was under debate in the com-

raittee of the whole, he wished to make a few remarks. It had been univer-

sally admitted in this house, and it was a truth which admitted not of contra-

diction, that the leg-islative, judicial, and appointing powers, should be separat-

ed. By giving this power to the judges, together with the appointment of

clerks and the nomination ofjustices, you give them a very extensive influence

and great power. They will influence their clerks, the district attorney, and

the justices in their several counties. Many of the judges, in consequence of

this influence, will be returned to the legislature. Thus all these offices will

be united. The inevitable consequence of the connexion, is the injury of

the judges in their judicial capacity. The office of district attorney is all-im-

portant to the county. They ought to execute their duties with fearless im-

partiality and fidelity. They are in some measure the guardians of the county.

They arc sometimes under the necessity of differing from the judges ; and there

liave been, and probably will be again, cases where it becomes their duty to in-

dict and prosecute the judges themselves. It is therefore all-important for the

faithful discharge of his duties, that the district attorney should be independent

of any appointing power in his own county. He felt that we were clothing

our judges with too much political poAver ; and he feared the consequence

would be, that in some counties there may hereafter exist political judges.

The motion to reconsider was carried ; when the question on the proposed

amendment was taken and lost.

The third and fourth sections, relative to the appointment of sheriffs, clerks,

and district attornies, passed without amendment.

The fifth section, relative to the appointment of mayors was read.

Mr. Lansing moved to insert after the word " state," the words " except

the city of New-York," with the view of referring the appointment of the may-

or of that city to the general appointing power.

Some discussion took place between Messrs. Sharpe, Munro, Young, Rad-

cliff and Jay, when the motion was put and lost.

Mr. Munro moved to strike out the fifth section, and insert a clause, giving

the appointment of mayors of all the cities to the governor and senate.

The question was taken by ayes and noes, and decided in the negative as

follows :

NOES—Messrs. Bacon, Baker, Barlow, Briggs, Brinkerhoff, Brooks, Car-

penter, Child, D. Clark, R. Clarke, Collins, Cramer, Dubois, Dyckman, Ed-

wards, Ferris, Fish, Frost, Hallock, Hees, Howe, Hunt, Hunter. Hunting-

ton, Jones, Kent, King, Lawrence, LefTerts, P. R. Livingston, M'Call, MiUi-

kin, Moore, Paulding, Porter, Price, Pumpelly, Radcliff, Reeve, Rhinelander,

Richards, Rogers, Root, Rose, Rosebrugh, Sage, Sanders, N. Sanford, R. Sand-

ford, Seaman, Seely, Sharpe, R. Smith, Spencer, Stagg, Starkweather, Steele,

I. Sutherland, Swift, Sylvester, Ten Eyck, Townley, Tripp, Tuttle, Van Bu-

ren, Van Fleet, Van Ness, J. R. Van Rensselaer, Verbryck, Ward, Wendo-

ver, Wheaton, E. Williams, Woods, Woodward, Wooster—76.

AYES—Messrs. Beckwith, Birdseye, Breese, Buel, Burroughs, Carver,

Case, Clyde, Dodge, Eastwood, Fairlie, Fenton, Hogeboom, Humphrey, Hun-

ting, Jay, Knowles, Lansing, A. Livingston, Munro, Park, Pike, Pitcher,

Rockwell, Ross, Russell, Schenck, Sheldon, Tallmadge, Taylor, ToWnsend,

Van Home, Van Vechten. E. Webster, V/heeler, N. Williams, Young—37.
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Mr. Buel moved to strike out the vvliole clause, without inserting a substt-

tute, leaving the mayors to be appointed or elected, according to the provisions

of the eleventh section. The motion was supported by Mr. Buel, and opposed

by Messrs. Van Vechtcn and Radclift". Lost.

Mr. Bacon moved to amend tlie section by inserting a clause placing the

presidents of incorporated villages upon the same footing with regard to ap-

pointment as mayors.
Messrs. Root ai>d N. Williams hoped the motion would not prevail and

pointed out some of the inconveniences which would result from such a provi-

sion. Lost.

Mr. Van Vechten moved to amend the section by inserting after the word
*' state," " except the city of Albany ;" which was carried, 36 to 35.

Gen. Boot then moved to reconsider the vote on excepting the mayor of

New-York. The charter provided for the appointment of mayor, and we had

no right (o alter charters.

The motion was opposed by Messrs. Edwards, Briggs, Sharpe, and Munro^
when the question on the amendment was taken and carried.

Mr. Buei, moved to except the city of Troy. Carried.

Mr. Radchi F moved to except the cities of Hudson and Schenectady.

—

Carried.

Mr. Bhiggs moved to except all other mayors whatsoever.
Mr. Sharpe called for the ayes and noes on the section as amended, which

was as follows : " That all the mayors of all the cities in this state, except the

cities of New-York, Albany, Troy, Hudson, and Schenectady, be appointed

by the common councils of the said respective cities." Mr. S.'s object in call-

ing for the ayes and noes, was to give gentlemen who introduced this farce, an
opportunity to recoi'd their names.
A long discussion v/as had, when Mr. Sharpe withdrew his motion for taking^

the ayes and noes.

It was then moved to reconsider the several amendments. Carried.

Mr. Kadcliff moved to strike out all the amendments just agreed to in

Convention, so as to leave the section as adopted by the committee of the whole-

and printed.

Gen. Hoot called for a division af the question on Mr. Radcliff's motion, so

as to decide first and separately on that part of the amendment which relates to

the appointment of the mayor of the city of Albany.
The president decided that the motion was divisible, and said that the ques-

tion would be put accordingly.

Sonic desultory debate took place relative to the state of the section ; some
members contending that the vote of reconsideration expunged the amend-
ments of course, and left the section as originally reported without amendment.
The President decided that the vote for reconsideration merely opened

the section as amended to discussion, and to the amendments' adoption or re-

jection ; but did not, without a further motion and vote, dispose of the amend-
ments already adopted.

The motion of Mr. Radclilf was then withdrawn ; when
Mr. Sharpe moved to strike out the whole section as amended, and insert

the words as they stand in the printed report, viz. " That the mayors of ail

the cities be appointed by the common councils of the said respective cities."

The question was taken by ayes and noes, and decided in the affirmative, as

follows :

AYES—Messi-s. Bacon, Baker, Barlow, Briggs, Brinkerho/T, Brooks, Bur-
roughs, Carpenter, D. Clark, R. Clarke, Collins, Dubois, Duer, Dyckman,
Edwards, Fairlie, Ferris, Fish, Hallock,Hees, Howe, Hunt,nunter,Huntington,
Hurd, Jones, Kent, King Lawrence, Lefferts, P. R. Livingston, M'Call, Milr-

likin, Moore, Paulding, Porter, Price, Pumpelly, Radcliff, Rhinelander, Ro-
g-ers, Ross, Rosebrugh, Sage, Sanders, N. Sanford, R. Sandford, Seaman, See-
ly, Sharpe, L Smith, R. Smith, Spencer, Stagg, Starkweather, Sylvester, Tea
Eyck, Townley, Tripp, Van Buren, Van Fleet, Van Hornc,Van Ness, S.

Van Rensselaer, Verbryck, 'Ward, E. Webster, Wcndover, Wheaton, E.
Williams, Woods, VVcodward, ^\'ooster.—73.
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Noes.—Messrs. Bcckwith, Binl-^pyo, Breese, Buel, Carver, Case, Child,

t''lyd(3, Cramer, Dodg^e, Eastwood, Fcnton, Frost, nogeboom, Humphrey,
JfTuuIing-, Jay, Knowles, Lansiii!,'-, A. Livingston, Mmiro, Nelson, Park, Pike,

Pitcher, Keeve, Richards, Kocku'ell, Koot, Rose, Russell, Schenck, Sheldon,

Steele, I. Sutherland, Swift, Tallmadge, Taylor, Townsend, Tattle, J. R. Van
Rensselaer, Van Vechten, Wheeler, N. Williams, Young—44.

The Cth section, relative to coroners, was read.

It was moved to strike out the words " appointed or," so as to make the co-

i-oners elective by the people ; which after some discussion, was carried, and
the section passed.

The seventh eighth, ninth, and tenth sections relative to m.asters and exam-
iners in chancery ; clerks ofcourts ; and justices of the peace in New-York,
passed without amendment*
The 1 1th section,, relative to officers chosen by the people, and to other offi-

cers not provided for by this constitution, underwent a few verbal amendments^
when Mr. Jay offered the following proviso :

'• Provided, that no officers shall be appointed by the legislature) or by any
persons elected by them."

Inofferiugthis proviso^ Mr. Jay went into a full explanation of the object he
had in view. A very large number ofoffices had by this section been left to the

disposal of the legislature, and were to be filled in such jmanncr, as that body-

might from time to time direct. He believed the whole number of appoint-

ments, far which no provision had been made, and which it had been decided to

throw into the hands of the legislature- amounted to two or three thousand. As
the section now stood, the legislature w;jre left at liberty: either to make those

appointments directly, or to create some other body, which would be comMlote-
ly under its control, to exercise the residue of the appointing power left at its

disposal. It appeared to him, that this power was liable to abuse, and would
lead to evils similar to those we had experienced from the old council ; and he
therefore thought proper to offer a proviso, which would in some measure be a
safeguard against such abuses.

Mr. E. Williams was decidedly in favour of the proviso. If it were not
Adopted, we were about to experience the scenes of intrigue and scrambles for

office, to which the old council of appointment had given rise. The mode of
appointment would shift as often as the politics of the legislature ; and it would
be an object to obtain a seat in the house, for the purpose of having a voice in

the disposal of these appointments. This power would be a bone ofcontention,

and would be wielded as a political engine.

CoL. Young was unable to foresee so many dangers and so much corruption

from the exercise of this power by the legislature as had been anticipated. It

was already expressly provided, that no member of the legislature could accept
of an office, and he knew no reason why that body might not direct the mode of
appointing these officers with perfect safety.

Mr. Munro was alarmed at the facts which had been disclosed this morning.
It appeared that about three thousand offices have been left at the disposal of
the legislature. He had been entirely mistaken on this subject, and had he been
aware of the extent of the appointing power, for the exercise of which no pro-

vision had been made, he should on former occasions have acted and voted ve-
ry differently from what he had done. He could not approve^ and his constitu-

ents would never agree, to a constitution containing such a provision. It was
worse, if possible, than the old council of appointment.
' Mb. Van Buhen believed gentlemen were unnecessarily alarmed on this

subject. The offices left to the legislature had been greatly exaggerated both
in number and importance ; and he entertained no doubt that the power would
be discreetly exercised.

Mn. Sharpe was opposed to the proviso. It was, in his opinion, an unneces-
sary check. We had, as it had beeft -remarked, determined that no member
of the legislature could accept of an office while he held a seat in that body ;

and he thought all the alarm which some gentlemen had felt was entirely

groundless.

M«. DuEn supported the proviso. lie fully concurred in the reaosns which
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had been urged in its favour. We were giving to the legislature the pon er of

controlling the whole appointing power, which was liable to the greatest abuses,

and would be used as a political engine to subserve the purposes of ambitious

and corrupt individuals.

Gkn. Tallmadge rejoiced that gentlemen were at length able to perceive

Ihe force of the remarks he had made on this subject in the debate of yesterday.

He had then pointed out the extent and importance of the oflSces, for the appoint-

ment to which no provision had been made. It would be found that after all we
had said and done in relation to the appointing power, a very small portion of it

had been disposed of. He should vote against the proviso,because he didnotthmk
it a sufficient guard against the abuses which had been anticipated.

Judge Van Ness believed that some other plan should be devised for the ap-

pointment of the officers left to the legislature by this section. In his opinion

the power should either be referred to the governor and senate, or the offices

made elective by the people ; and with this view he had drawn up a substitute

or amendment to this section, which he then read in his place.

Mr. N. Williams said we had manifested a marvellous distrust of the le-

gislature. These officers were a kind of floating capital, that might properly

be thrown into the hands of the legislature. If his estimate was correct, tlie

whole number of the corps of officers was only 2,4G7. Many of them were
unimportant, and there would be no risk in leaving the disposal of them to the

legislature.

Mr. Van Buren stated his object to be, to relieve the governor and senate

from the duty of making these unimportant appointments. Gentlemen seemed
to act upon the supposition that the legislature would in all cases be corrupt,

and defeat the wishes of their constituents. It was more natural to suppose,

that as the legislature emanated immediately from the people, it would make
such a disposal of these minor offices as would give general satisfaction.

Mr. Duer again advocated the proviso. It was important to guard against

the abuse of this power by the legislature.

Messrs. Biiggs, Burroughs, and Koot, opposed the proviso, upon the ground

that the power would be safely deposited, and no doubt discreetly used.

Mr. Jay modified his proviso, by inserting " except such as are at present

so appointed."

The question was then taken by ayes and noes, and decided in the negative,

as follows :

NOES—Messrs. Baker, Barlow, Beckwith, Birdseye, Breese, Briggs, Brink

erhoff, Brooks, Burroughs, Carver, Case, Child, D. Clark, R. Clarke, Collins,,

Cramer, Doiige, Dubois, Dyckraan, Eastwood, Edwards, Fenton, Ferris, Frost,

Hogeboom, Howe, Humphrey, Hunt, Hunter, Hunting, Hurd, Knowles, Lef-

ferts, P. R. Livingston, M'Call, Millikin, Moore, Nelson, Park, Pike, Porter,

Price, Pumpelly, Radcliff, Reeve, Richards, Rockwell, Root, Rosebrugh, Ross,

Russell, Sage, N. Sanford, R. Sandford, Schenck, Seaman, Seely, Sharpe, I.

Smith, Starkweather, Steele, Swift, Tallmadge, Taylor, Townsend, Tripp,

Tuttle, Van Buren, Van Home, Verbryck, E. Webster, Wendover, Wheeler,

N. Williams, Woods, Woodward, Young—77.

AYES—Messrs. Bacon, Duer, Fish, Hallock, Hees, Huntington, Jay, Jones,

Kent, King, Lansing, Lawrence, Munro, Paulding, Pitcher, Rhinelander, Ro-

gers, Rose, Sanders, R. Smith, Spencer, I. Sutherland, Sylvester, Ten Eyck,

Van Fleet, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van Vcch-

ten. Ward, Wheaton, E. WilUams, Wooster—33.

Mr. Munko then moved to strike out all that part of the section which fol-

lows the word " people," in the sixth line, and insert, " or be appointed by the

governor, with the consent of the senate."

Some objections were offered to the amendment, and it was withdrawn by

the mover. The section, as amended, then passed.

The several sections of that part of the report relating to the tenure of office,

passed, with a few unimportant amendments, except the fourth section, whicb

was stricken out.
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Mr. Esjwards made an inefTcclual effort to render the tenure of tlie oflBce

of first judge for tlie cit}' and county of New-York during good behaviour, in-

stead of the term of live years.

The report on that part of the subject of the appointing power, which relates

to civil officers, was then passed, as follows :

CIVIL OFFICERS.

I. The secretary of stale, comptroller, treasurer, attorney general, surveyor

general, and commissary general, to l)c appointed as follows, to wit : The senate

and assembly shall each openly iiominale one person for tlie said offices respective-

ly, after which nominations, they shall meet togeiher j and if, on comparing their

respective nominations, they shall be found to agree, the person so designated shall

be deemed appointed to the office for which lie is nominated. If they disagree,

the appointment shall be made by the joint ballot of the senators and members of

assembly so met together as aforesaid.

II. That the governor shall nominate by message, in writing, and with the con-

sent of the senate, shall appoint all judicial officers, except justices of the peace ;

who shall be appoio-tei in manner following, that is to say :

The boards of supervisors in every county in this state, shall, at such times as

the legislature may direct, meet lo;^etlier, and they or a majoriy of them so assem-

bled, shall nominaie a list of persons, equal in number to the justices of the peace

to be appointed in the several towns in their respective counties; and the respec-

tive courts of common pleas of the said counties shall in like manner meet and
nominaie a list of the like number. And that it shall be the duty of the said

boards of supervisors and courts of common pleas, to compare such lists, at such

time and place as the legislature may direct, and if on such comparison the said

boards of supervisors and courts of common pleas shall be found to agree, in all

or in part^ thev shall file a certktlcate of such nominations in wliich such agreemeivt

is found, in the office of the cleric of the county ; and the person or persons so

Ibund on both lists shall be justices of the pe.ace. And in case of disagreement,

in whole or in part, it shall be the further duty o/ the said boards of supervisors

and courts of common pleas respectively, to transmit their said lists, so lar as they

disagree in the *ame, to the governor, whose duty it shall be to select from the said

lists and appoml as many justices of tlie peace as sliall be required to till the va-

cancies. That every person so appointed a justice of the peace, may hold his of.

ftce for four jears, iniless removed by the county com t qr court of common pleas,

lor causes particularly assigned by the judges of tlie said court. And that no
justice of the peace s-hall be so removed, until notice is given him of the cliarges

made against iiim, and an opportunity oflered liiin of being heard in his defeiK;e.

III. That sheriffs, including the sheriff, register and clerk of the city and coun-

ty of Nevv-Yurk, and county clerks, shall be chosen by the electors of the respec-

tive counties once in three years, and as often as vacancies shall happen. .Siierifls

shall hold no other office, and be ineligible for the next tiuee years af'.er the tei*-

mination of their offices, respectively, Tliey may be required by law to renev,'

thpir security fi-om time to time, and in default of .tfiving such new security, their

offices shall be deemed vacant. But the county shall never be made surety for

tlie sheriff, or responsible for his acts ; and tlie governor may remove any such

sherili', clerk or register, at anytime within the said three years, for which the

said sheriff', clerk or regiscer shall be elected, given to such sheriff', clerk or ic-

gistera copy of the complaint or charge against him, ami an opportunity of being

lieard in answer thereto, before any decision or removal shall be made.
IV. That the clerks of courts except county clerks, be appointed by the

courts of which they respectively are clerks. And district altornies by the courts

of common pleas.

V. That the mayo: s of all the cities in this state be appointed by the com-
mon councils of^the said respective cities.

VI. That as many coroners as the legislature shall direct, not exceeding four

for each county, including the city and county of New-York, shall be elected in

the same manner as sheriffs are directed to be elected ; and shall hold their offices

for the same term, and be removable in lite manner^
VII. That the masters and examiners in chancery, shall be appointed by the

governor, Vvith the consent of the senate ; that the masters and examiners in chan-

cery shall be removable by the senate, on the recommendation of the governor >
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and they shall isokl iheif offices for three years, unless sooner removed by the

senate, on the recoinmendalion of the governor.

VIII. Tliat the clerk of tlie court of oyer and terminer, and general sessions of
the peace, in and for tl>c city and county of New-York, be appointed by the

court of general sessions of the peace in said city, and hold his office during the

pleasure of the said court.

IX. That such clerks and other officers of courts, whose appointment is not

herein provided for, sliall be appointed by the several courts ; or by the governor,

with ihe cons.-nt of the senate, as may be directed by the legislature.

X. That justices of the peace, in and for the city and county of New-York, to

wit : Tiie special justices, and the assistant justices, and their clerks respec-

tive!}', wh;cl> now exist in said city, shall be appointed by the corporation of said

city ; and hold their offices f<>r tlie same term that justices of the peace, in othef

counties of this slate, areeiuii'.ed to hold \he sanie, and be removable in like man-
ner.

Xr. That all the officers which are at present elected by tlie people, continue

to be so elected ; and all oihcr officers, wliose appointment is not provided for by
this constitution, and all officers who may be iicreafler created by law, may be

elected by the people, ur appointed as may from time to time, by law, be directed,.

TENURE OF OFFICE.

i. The treasurer shall be chosen anntially.

1[. The secretary uf state, comptroller, attorney general, surveyor general,

and commissary general, siiall hold their offices for three years, unless sooner re-

moved by concurrent resolution of the senate and assembly.

HI. .ludges of the courts of common picas, and recorders of cities, to be appoint-

ed fur five years, removable by tiie senate on the recommendation of the governor,

stating the grounds on which such removal is recommended.
IV. Mayors of cities to be appointed annually.

V. Clerks of courts, and district altornies, shall hold their offices for three

jears, unkss sooner removed by the courts appointing them.

THE JUDICIAL DEPARTMENT.

The tepoi't of the committee of the whole on the jadicial department was next

in order, and was read by the secretary, as follows:

" The lcgislature-«hall have power to establish, from time to time, such courts

of law subordinate to the supreme cwurt, and such courts of equity subordinate to

the court of ciiancery, as the public good may require.''

Mr. R. Clarke moved that the proposition of the honourable gentlemaB
from Tioga (Mr. Carpenter] submitted yesterday, be received therefor as a
substitute!

In support of the motion, Mr. Clarke remarked, that a proposition of this sort

"tvas loudly called for by the necessities of the people.

It ooniemplated, in the ffrst place, a reduction of the supreme court. And
on this point he wotdd observe, that the object was not merely to remove the

present incumbents—but to establish an nsefal system for the state. We had
already removed from them a part of their burthens. We had abolished the

council of revision, which had been an ungracious, but heavy burthen upon-

them; and it was contemplated to establish them as a court of appellate juris-

diction only. Being thus relieved, he tliought there would be no necessity for

more than three judges to constitute that court ; and it was deserving of much
consideration, how far it was expedient from feelings of delicacy, to retain a

greater number of officers than the public necessities required, and to tax the

community for their support.

In the second place, the substitute proposed to establish district courts.

These were imperiously called for by the exigencies of the public. The judges

of the supreme court had probably done as much and as well as they could, but

it was notorious tliat the short space allowed for the sittings on the circuits, did

not admit of an opportunity for that careful and patient investigation, and deli-

berate discussion and decision of the causes before them which the fair and conv
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piete administration of justice demanded. It was true that tlie number or

judges would be increased ; but he believed it would be favourable to the solid

economy and interest of the state. At present it is often necessary for suitors,

and their witnesses, to go lioine from the court because their causes cannot be

tried, owing' to the pressure of time upon tlic judge. This would be remedied

by the system proposed. Certain justice, and prompt justice, would then be
extended to all the people of the state.

In the third place, the equity powers that are proposed to be given to the

district courts, are important. It might, perhaps, be thought presumptuous in

him to express an opinion on this subject ; but this he did know, that to a largo

part of the state, the present chancery system was worse than useless. By this

remark he intended no disrespect to the honourable gentleman who now fills

that station. lie believed that the chancellor had performed the duties of hia

office as well as any man could perform them. But the defect lay in the sys-

tem ; and indeed he almost despaired of another chancellor who would perform

his duties as well as the present incumbent, and this very fact convinced him
(Mr. C.) of the necessity of an alteration in that court. The fact was, that the

chancellor cannot carry equity into the various counties in the state. Those
who are remote, especially, cannot maintain their equitable rights, except at

an expense that is equivalent to a denial of them. Mr. C. alluded to a case of

ejectment, in which a party, to obtain justice, had resort to the court of chan-

cery. In winning his farm by a decree, he lost his farm in the costs. This

was but one in the many instances that exist. Tlie people are disheartened

and discouraged. If they have no other than an equitable claim, they are in-

duced to succumb, for by pursuing it they are certain to be the losers.

Chief Justice Spencer remarked, that it would perhaps be expected that

the judges should express those views in relation to the judicial department
which their experience had suggested. With regard to the specific substitute

before the Co;i\»ention, it could aflcct him personally but little. In less thaa

five years his office would expire b}' constitutional limitation ; and it was known
for sometime past to his friends, that he had contemplated resigning it. He
had received it under the administration of the venerable first governor of this

state, under the present constitution. He had held it eighteen years—and du-

ring a very tempestuous period of our public affairs. Although he had perhaps

possessed strong party feelings, yet he had always endeavoured to suppress

them as a judge.

In the station in which judges were placed, it was to be expected that they '

would be best able to discern the defects of the present system, and most com-
petent to devise an adequate remedy. It had occupied their deliberate atten-

tion for some years. There were at first but three judges of the supreme court.

Another was afterwards added, and the number was ultimately increased to

five. When there were four judges the population of the state did not exceed
one half of its present number. There were then but twenty counties— there

were now fifty-two ; and it was not to be"disguised, that the judges had not suffi-

cient time for the performance of their duties. They held four terms in a year,

and usually for tliree weeks in each term. They were sometimes obliged to

break up before the business could be disposed of, to go on the circuit. He
had been six months on the circuits in the course of a year, and had sometimes

not returned until within a fortnight before tlic term—and then all the inten'cn-

ing time was necessarily occupied in examining and preparing for decision the

cases that had been argued at the preceding term. This had oft£n occasioned

them pecuniary loss, and he could say, that if ever men had been devoted to

public business, with a desire to discharge the duties of an office with integrity

and despatch, it has been the judges of your supreme court ; but the increas-

ing population of the state, together with the addition of new counties, have ren-

dered it almost impossible for them longer to discharge the duties of that office^

\t the last session of our legislature, there were three or four new counties

erected, in which there must hereafter be circuits holden, which will necessa-

rily require so great a share of time in addition to that now required to attend

the different circuits of the state, that no time will be left for study or delibera-

tion. There had already been a number of propositions submitted to the con-

sideration of this Conveption, one of which was tn increase thennmber of su
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premc judges, and tn divide them into two classes; another to reduce their

number, and appoint circuit judges. It liad been his opinion, and the opinion

of his associates, that with the addition of one or two circuit judges, the present

court would be able to do all the business that would be required for many

years. They never had been desirous of being released from their circuit

duties entirely, because they had considered it for the best that they should min-

gle with the people in the different counties of the state. It is rational to sup-

pose that such a plan is best calculated to give satisfaction a?nong the people ;

as a iud"-e coming from a remote part of the state must be supposed to be a

stranger' to the parties who are called before him. They had, therefore, only

wisUed to be released from that part of this duty which it was not convenient

for thcrn to perform. The objections raised to this plan have been, that no

man well qualified for that station, (and it must be a man well read in the law

to discharge the duties of that office) would accept of it, unices he could be plac-

ed out of the i-cach of a removal at every change of party. It would be, indeed,

hazardin"- too much, for a gentleman of the profession to abandon his business

for this office, when he has no assurance of holding it any longer than a parti-

cular party may predominate, and thus rendering himself liable to fall a sacri-

fice to their ambition, when perhaps he has not been appointed two years.

—

This evil can be remedied by giving them a tenure of office equal to that of

the chancellor and judges of the supreme court, and leaving it to the legisla-

ture to provide such salaries as they may think proper.

With those considerations, qien of the first legal acquirements, and men of

integrity and character, may be obtained. It will afford a sufficient induce-

ment for a man to abandon his busmess, to accept of an office the tenure o^f

which is for life, or till he arrives at the age of sixty. It has been said that

their being considered inferior to the supreme court, would be an objection to

that office. The office would certainly be very respectable, and they would

be qualifying themselves to fill the place of chancellor, or to take a seat upon

the bench of the supreme court ; and there could not be a better school.

Mr. S. said he- would take the liberty to propose a plan, about which, how-

ever, he had no great anxiety, further than the public good was concerned ;

but as he should probably not have an opportunity after the present day, to pre-

sent it, he hoped he should receive the indulgence of the committee, as his of-

ficial duties wouW compel him to leave town to-morrow.

Mr. S. remarked, tliat he took a seat upon the bench of the supreme court

eighteen years ago, since which his whole time had been devoted to a discharge

of the duties incumbent on him in that station.. The salary of that office, had

barely enabled him to support his family and educate his children, without lay-

ing up a dollar from that source, more than he had when he accepted the of-

fice, lie had abandoned his pw)fession, wliich was far more lucrative thap tlie

office which he accepted, and he had received that appointment under the

sanction of the constitution, with a pledge, that he should hold it till he arrived

at the age of sixty, unless removed for mal-coirduct. His term of service by

that limftation, would expire in about fotir years ; but if the public good requir-

ed his removal, amen, to it. Tiie Convention had an undoubted right to do it

if they thought proper, notwithstanding it vould appear rational, that those

^fho had received that office under the old constitution should continue till their

term expired by law. He did not ask this, but merely suggested it for th-e

consideration of the Convention ; and as he had heretofore endeavoured not tp

trespass ujion the patience of that body, he would trouble them with no further

remarks, than to introduce his proposition ; which was as follows :

" That there shall be appointed as many judges as the legislature may from

time to time direct and prescribe, of the degree of counsellors of law, in the su-

preme court, to be called circuit judges ; whose duty it shall be to hold in such

counties as the legislature sliall designate, courts of oyer and terminer and goal

delivery, circuit courts and sittings ; and to perform such other judicial dwties as

shall be required of them by law. And the judges, thus to be appointed shall

hold their ofFices by the sam'e tenure as the judges of the supreme court; and.

sttall, ex cflicio, be members of the conrl for ihe trial of impeachments and the
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correct'on of errors, in llie same manner, and under tlie same rcprulatinns, ns the
chancel. or u cl the judges of ilie supreme court are now memhera thercor."

He had omitted to say any tiling' of the court of equity, out of deference to

the noncurahlc chanccHor ; and he was of opinion that if this plan was adopt-
ed, it would oljviateall the existing- difficulties. It was (iiercforo suhuiiited to

the consideration of the Convention, whom he should not be able to address
again on the subject.

Mu. Whei-:lk.r considered tliis an important question ; it was one on which
the most learned in the law could not ag-rce. It was an honour to the honour-
able mover to havcsubiTiitted a proposition which should afterwards be so near!^''

imitated by one presented by the chief justi<;e of the state ; 1 nt he could not
believe iiim guilty of the motives imputed to him by the honourable gentleman
from Albany. That son^cthing is necessary no one pretends to deny : it is

confirmed by the present incumbents in the high judicial departments of oi>r

state : and the only question now is, what will be the best way to remedy the
existing evil. It has been proposed to have two courts possessing co-ordinate
powers; but this has been rejected. The plan of the gentleman from Tioga,
(Mr. Carpenter,) recommends the appointment of circuit judges, and on this

plan it will be necessary to reduce the present number of supreme judges ; but
it does not declare that any violence shall be committed upon the present in-

cumbents ; and, indeed it cannot atlect them very immediately as i't will take
some time to carry our new constilutio« into operation.

We are informed by the honourable chief justice, that it cannot be long, be-
jore the public will be deprived of his usefulness and experience upon the
bench, and we are aware that his labours have been honourable to himself and
useful to the public ; but would it not be dishonourable to the judges of our su-
preme court, to revolt at the idea of falling a sacrifice to the public good, if

necessity should demand their removal ? Have we not already altered thete-
nure of the office of more than fifty judges in this state, who hold for the same
time that they do ?

?»Ir, Wheeler did not consider himself competent to argue this question,
but he called on the honourable gentlemen of the law, to come forward and let

the Convention profit by their wisdom, on this important subject. He conjur-
ed them by all that was dear to their country, and the character of the state,

to use their best endeavours to establish a system, which should have for its

end the happiness and prosperity of the community.
Mr. Hadclikf hoped that the honourable chancellor would favour the Con-

vention before adjournment with a proposition he intended to present, that it

might be printed.

Chancellor Kent remarked, that he hod prepared no definite proposition
for the consideration of the Convention. His sentiments on the subject had
been previously submitted. He thought it was expedient to vest in the subor-
dinate common law courts equity powei'S to a limited extent.
Mr. Munro wished to learn whether the C'hancellor intended to recommend

to the people of this state, to blend chancery powers with common law juris-
diction ?

Chancellor Kent replied, that he could not foresee that such a cour.^a
\vould destroy tlie system or ruin the state. The chancery powers would pro-
bably become too great for any one man to perform, and whether apart of that
pon er Avas confided to masters of the rolls or vice-chancellors was not perhaps
very material.

The proposition of tKe chief justice, and the report of the committee were
ordered to be printed.

The Chancellor had leave of absence for the remainder of the session.
Mr. Fairlie offered the following resolution :"a

JReaoh'ed, That one copy of tlie journals of this convention be transmitted by the
secretaiy of slate to the clerk of eacii county, \o be deposited in his ofKre,' and
that ti)*: surplus copies of the sfiid journals be deposited in the secretary's office.

^Idjourned.

.
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SATURDAY, J^OVilMBER 3, 1821-

The Coi>vent«Bn assembled at the usual hour, and the journals of yesterday

were read and approved.

Mn. Wendover offered the following- as a preamble to the amended consti-

tution.

We, the people of the slate of New-York, acknowledghig with Kfatiuide the be-

neficent Providence of Almighty God, in securing to us the blessings of a free gov-

ernment, as settled and hancleddown by our fathers of the revolution ; and desir-

ous to improve and perpetuate tlieni for ourselves and posterity: Do ordain, esta-

blish, and declare this conslilulioi) and form of government.

Referred to the committee of which Mr. Yates is chairman.

Col. Young offered the following resolution :

" Iief:olved, Tliat the lieutenant-governor be ex-officio a senator," and moved
tliat it be referred to a select conuniltee.

Mr. Muneo disapproved of the resolution, and wished it might be referred

to a committee of the whole.

Mk. Sheldon was opposed to the proposition, inasmuch as it would give to

one of the districts an additional member, and thercibrc an undue influence in

the senate.

Col. Young supposed there could have been no objections raised to the reso--

lution ; but as some opjiosition was manifested, he would withdraw it.

THE JUDICIAL DEPARTMENT.

Tlje Convention then resumed the unfinished business of yesterday, the Ju-

dicial Department.
Mr. Carpenter's substitute was stated to be fuit in order, which was

read.

Mr. Duel. It was not my ijitcntion to have occupied the time oftlic Con-
vention by any remarks on the plan proposed b)' the gentleman from Tioga ;

but the call which my fiieud from Washington yesterday made upon the pro-

fessional members of the Convention, to come forward and support the plan, if

thev approve of it, and to point out its defects, if they dislike it, seems (o impose

on them the obligaftion of declaring their sentiments in regard to the propo-

sition.

If I stood here merely as a lawyer, consulting my own private interest, 1 would

Iiave no inducemi^nts to oppose the adoption of tlic system proposed, believing

as 1 do, that the lawyers would derive much more benefit fiom its adoption,

than any otlier class of the community. 1 do not !ecl myself at liberty, however,

to acton this, or any oilier subject in this Convention, in my professional char-

acter, but feel it to be my duty to consult the highest interest of tlie state. Ma-
ny gentlemen, who, with upright intentions, support the proposed plan under

the expectation of obtaining a cheaper and more expeditious administration of

justice, will, I fear, find themselves much mistaken. It appears to me that the

full extent of the alteration in our judiciary system, which the adoption of the

plan will produce, is not duly considered. Tliere is more in it than at first view

meets the eye. It proposes to divide the state into districts, and for each district

a judge is to be appointed, who is to reside within the district after his appoint-

ment. I have no doubt the intention of the framerof the proposition is, to cre-

ate district courts, possessing original jurisdiction in law and equity. This I

understand to be the import of tlie second section. These judges, therefore,

are not to be created merely to hold circuits for the trial of issues joined in tlic

supreme court, and to preside in courts of oyer and terminer. These powers

it is true, the legislature may confer upon tiiem, as incidental to their other

powers ; but I believe the groat object of the proposed plan to bo the erection

of a new species ofcourts, %vitii general jurisdiction in law and equit}' within the

districts. Although this prominent feature of the plan has not been spoken ot-".
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I am persnadc.il the bnaourable <^entleman who introdgced the proposition, will

admit, that sucli is his intention ; and that it will be competent for the leg-isia-

tiire to give original jurisdiction to these district judges, cannot, I think, be well

doubted.
Assuming- tliis to be the fair construction of the proposition, I proceed to point

out my objections to it. And first, it is a bold innovation upon our system. No-

thing "like it has hitherto existed in the state. I am aware that otlier states have

tried it, but what has been the result of the experiment ? A number of years

-ago circuit courts of common pleas were established in Massacliusetts ; they

had all the usual character of district courts. The state was divided into se-

veral distiicts, and three judges appointed in each, to hold circuit courts ofcom-

mon pleas in each county in their districts. Appeals lay from those courts to

the supreme court. Judges of respectable character were appointed, and the

organization was continued for many years. I am not sufficiently acquainted

with the history of those courts to enumerate the defects which were discover-

ed in the system, but the result has been, that those courts have lately be.en

abolished, and a new court of general jurisdiction over the state substituted ia

their place. In Pennsylvania, a president of the court of common pleas pre-

sides in the several county courts of the district for which be is appointed. The
judges of tlie supreme court, however, are not confined to the decision of ques-

tions of law, as is proposed by the plan under consideration, but hold circuits

for the trial of causes in the different counties. In Maryland the system of dis-^

tricts or circuit courts is adopted under a different modification. The state is

divided into six districts; a chief judge and two associate judges in each dis-

trict, compose the circuit couut for the respective districts. ITiese courts pos-

sess original juris'^iction, subject to an appeal to the court of appeals, which

consists of the chiefjudges of the circuit courts. In this respect it appears to

me the Maryland system is better than the plan under consideration. The chief

judges composing the court of appeals, are probably judges of higher grade

than those who are confined to local courts; and they certainly must acquire

greater experience by sitting as a court of appeals, than could be gained by

mere district judges. But even with this advantage in the peculiar organiza-

tion of their courts, I may be allowed to doubt whether the Maryland system has

been found to be '.•» good as our own. I have understood from professional gen-

tlemen residing in that state, that the law's delay is much complained' of. The
trials in the district courts scarcely ever terminate the cause. It is almost a

matter of course to take up the causes to the court of appeals, generally by

bills ofexception, and very often after a year's delay, the suit is remanded for

a new trial.

The system of district courts possessing law and equity powers, has been

adopted in several of the western states, but so recently as not to sanction our

adoption of it on the ground ofsuccessful experiment.

But whence the necessity of our adopting a new system of judicature ? What
are the defects complained of in our system ? Besides our court of chancery,

we have a supreme court, whose decisions have usually commanded the confi-

dence of the citizens and the respect of our neighbours. Our circuit courts

are well calculated for the trial of questions of fact ; and the county courts are

susceptible of much improvement, and may be made adequate to the adminis-

tration of justice in local causes of limited amount. Is it not safer to renovate

and improve our old system, than to hazard the introduction of a new and un-

tried one ? The time has been, when much of the litigation of the state was

carried on in the county courts. Unfortunately, however, the fluctuations of

party produced such frequent changes of the judges as to bring those courts into

disrepute. It became so much a matter of course to displace the judges upon

each change of party, that a seat on the bench was not desired by those who
were best qualified to fill it- Hereafter, it is to be hoped, this evil will be reme-

died ; a more stable tenure is to be secured to the county judges, and if care is

used by the appointing power in making selections for the bench, these courts

may be restored to their former consequence.
With respect to the supreme court, I believe no complaints were made until

within a few years. Since my acquaintance with the proceedings of that court.



608 CONVENTION OF

it was able to clear the calendar at its terms, and the causes which were ready
for trial were almost always disposed of at the circuit.

For several years past, it is true, the five judges have not been always able

to despatch the business of the bench, and of the circuits. This, I apprehend,
has not been owing- to the great increase of business so much as to other causes.

Counties have beeu multiplied, and many more circuits are requisite to be held

than formerly. Tiie connexion af the judges of the supreme court with the le-

gislature, as members of the council of revision, has occupied a large portion of

their tirae. They are about to be released from this duty, and will therefore

be able to devote two or three months more to their judicial duties. I think it

uot improbable that this alteration in our constitution would of itself remedy
tlie evil complained of. But certainly the addition of a single judge, as pro-

posed by the honourable member from Westchester (Mr. Munro) or the ap-

pointment of a circuit judge, as proposed by the chief justice, would amply pro-

vide for all the exigencies of thvj case, without disturbing the order of our
system.

And in regard to expense, such a provision would be much preferable to the

adoption of the plan under consideration. That plan contemplates the appoint-

ment of eight district judges, and it must be presumed, that the advocates of it

will desire to place men of some distinction in their courts. To secure the ac-

ceptance of the office by such men, competent salaries must be provided. The
salaries of these eiglit judges, with those of the three judges of the supreme
court, will necessarily increase the expense much beyond that of the existing

system. And is it not to be apprehended, that wliilst the proposed plan will

be much more expensive than the old system, it will not be as acceptable to

itiie people? It appears to me that gentlemen aim at imj)os.sibilities. They
wish to bring justice nearer home, to make it cheaper, and toliave courts which
shall have a more homely appearance, and yet possess equal intelligence, and
command equal confidence. Why have the county courts been deserted by
suitors? Certainly because the judges were not men of as much capacity and
independence as tlie judges of the supreme court. Because he who was judge
to-day might be displaced to-morrow.
These local courts have, tlierefore, gradually lost their consequence, and all

business of importance is done in the supreme court. The sj tempt is now to

be made to call suitors back; nut indeed to the county courts, but to new
If'cal tribunals. But will these courts probably be as respectable, and acquire
the confidence of the community, as much as the supreme court? The very
circumstance of their being local courts, limited in jurisdiction, as it regards

territory, will at once give them the character of inferior subordinate courts.

Perhaps, in some instances, men of competent talents will be induced to ac-

rc()t the otiice of district judge ; but it is to be feared this will not always, per-

haps not generally, be the case.

Is the residence of the judge witliin the district of any advantage ? Too often

tiie feelings of neighbourhood and intimacy will be apt to influence him; nor
will his residence in one part of the district, tend much to promote the con-

venience of the inhabitants of the whole district; nor are the avocations of the

district judges calculated to improve their capacity for administering justice in

M very high degree. It will be a principal part of their duty to try questions of

frtct. These nmst necessarily be conducted with despatch. The crowd of

suitors, witnesses, and jurors, pressing on the court, leaves no time for delibe-

rate discussions of questions of law. Such questions must be hastily decided,

and the remedy against a wrong decision must be sought in the supreme court.

The judge, whose principal employment is that of presiding at trials by jury,

inay acquire habits of despatch, considerable acutencss in analysing testimoii}',

and an actjuaintanoe with the rules of evidence ; beyond this not much can be
rxpectcd. He can make but small advances in legal learning, and his decisions

on intricate questions of law. must be crude and linsatisfactor)'. And is it not

to be feared, on the other hand, that the change proposed by the plan under
discussion, will equally affect the character and reputatioli of the supreme
court? The judges of that court will be confined to the bench to hear appeals

and decitle questions of law ; lawycj-s alaac VFill fieqjacut the court. The habits
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of promptness acquired bj' holdins' circuit court'; will be lost; and altboug-li

they may acquire a more profound knowledge of the principles and cases, they

will probably have less acnteness, and certainly less mental activity. The ex-

j)ericnce of ages has demonstrated that the most accurate and accomplished
ludges have been formed under that system which combines the trial by jury

at the circuit, with the decision of questions of law in bench by the same judges.

This system, pruned of some excrescences, was brought by our ancestors from
the land of their forefathers. There it had been reared and perfected by ab's
and upright judges. It grew up with the exigencies of the people of England.
And let us not reject it because it is of British origin. With as much reason
might we change our language. If any thing is to be admired in the institutions

of England, it is its jurisprudence. That bulwark of freedom, the jury trial, is

derived from England.
If we adopt the proposed plan, we shu< up our supreme court from public

view. Lawyers alone will see it. The names of the judges will scarcely be
heard of beyond the hall in which it holds its terms ; and it is to be feared that
public confidence will desert it. The district judges, whose decisions come
under its review, will not be very much disposed to reverence it. Having no
connexion with the supreme court—perhaps no personal acquaintance with the
judges—a frequent reversal of the decisions of the district courts by the supreme
court, will be much more likely to produce hostility tlian respect. It is amou"-
the manifest advantages of the system which we have enjoyed, that the judge
who has tried the cause at the circuit, sits witii his brethren on the review of his

own decision. Habits of candour and liberal scrutiny of the decisions of each
other, are by this means produced, and if mistakes have been made in the state-

ment of the proceedings which took place at the trial, the judge who held the
circuit is present to correct them. And although it is not proper that judges
who have deliberatelj' settled questions of law, should sit on tlie review of their
own decisions in a court of last resort, we are authorized by our own experi-
ence, and by the history of the English courts, to assert that the decisions made
by a judge, in the progress of a trial at the circuit, do not disqualify him frcra
sitting with his brethren on the re-examination of the questions on deliberate
argument at the term.

I am strongly opposed to changing our system of administering justice, by
the consideration of the high comparative reputation which our courts have
long enjoyed in this country. Many gentlemen in this Convention know, that
tlie decisions of our courts have long been held in the highest respect in the
other states. I believe I hazard nothing in saying tiiat the character of our
courts has been as high as that of any state in the union. And mav I not add,
that the people of this state, during almost the whole lime which has elapsed
since the adoption of our constitution, have had as. much confidence in the de-
cisions of their highest courts, and have been as well satisfied with the adminis-
tration of justice, as the people of any other state ? If the excellence of our
.system is acknowledged abroad, and if it has generally inspired confidence at
iiome, why are we called on to change it for another, wliich has not, in any state
where it has been adopted, proved to be better than our own ? And in some
respects, our system evidently possesses a decided superiority ovoi- the one pro-
posed to be substituted. The excellence of our plan of administering justice,
arises, in the first place, from the separation of our courts of law and equitv.
In a former discussion, the excellence of this part of our plan was made so maiii
fest, that the Convention, by a most decisive vote,.. rejected the project of unit-
ing the two branches of jurisprudence in the same court.

Nor does the plan under consideration propose to destroy this feature in our
system in the highest courts. The next trait of excellence in our system, is

the one to which I have already adverted—that of employing- the same judges
to try issues of fact at the circuit, and todi^cide questions of law on the bench.
It is by this means that the unity of our system and a uniformity of proceedings
in all parts of the state, is preserved.
Every part of the state, by means of the rotation in holding circuits among

the judges, enjoys, in turn, the talents of every member of the court ; and the
united decisions of the same judges in term, ensures to every part of t!ie slate

t
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uniform rules of law and of legal proceedings, whilst the certain efiect of dis-

charging tlrcir various duties, is to increase the experience and improve the ca-

pacity of the judges. These advantages, I apprehend, will in a great measure
be lost, if the proposed plan should be adopted ; and I much fear that our tribu-

nals of justice would sink in character and usefulness. By confining the juris-

diction of a judge within narrow limits, the idea of infei'iority is produced, al-

though it may not exist in fact. District judges, it is to be feared, will often

be men of less capacity than many members of the bar—I presume this will be
so, because I do not believe the legislat\ire will be disposed to give to such a
number of judges a salary sufficient to induce men of the first standing at the

bar to accept the office ; and whenever the counsel are greatly superior to the

court, tlie confidence of suitors, and of the citizens in general, in the courts,

will be impaired. The suspicion of weakness in a court, has almost as bad an
effect as a suspicion of its integrity.

Skilful lawyers u ill acquire an undue influence with the court ; and the peo-

ple, jealous of t!i( ir rights, will beeome dissatisfied. My anticipations may
not be realized, but I have deemed it to be my duty to comply with the call of

my friend from Washington, (Mr. Wheeler,) in stating my objections to the

proposed plan.

Ma. N. Sanfohd Avas in favour of leaving to the legislature the establish-

ment of such courts of law and equity, as the exigencies of the state might from

time to time require. He was opposed to any definite and limited provision iu

the constitution, with regard to the judiciary, since- there might be great and
important changes in the state, which we could not now foresee, and whicki

might render any system we might adopt, inconvenient. He was therefore ia

favour of adopting some general clause, and leave the rest to the legislature.

He declared his opinion to be against abolishing the supreme court and the

eouit of chancery.
Mr. Mun»o approved of most of the remarks of the gentleman from New-

York, (Mr. Sanford.) He agreed with him in the opinion, that it would be in-

expedient to abolish the court of chancery or tiie supreme court. But in other

points he must dissent from that honourable gentleman. In his view it was im-

portant to establish, so far as is practicable, the judiciary system on the firm bar

sis of constitutional provision. He again discussed tlw proposition of the select

committee, for a division of the courts, which- now exist, and for the appoint-

ment of additional judges, from time to ti«ie, as the exigencies of the state

might require. Mr. M. concluded with offering the following amendment to

the first section of Mr. Carpenter's substitute.

" The supreme court may be divided by law, into so many classes or divisions

ns the due and convenieni administravion of justice throughout this state sl-ait

from time to time require, and each of tliose classes or divisions' shall iiold terms

in each year, at such times and places as may be by law directed."

After some discussion whether the amendment was in order, it was finally de-

cided by the chair, that it was in order,,whers

CoE. You>G remarked, that the plan proposed by the gentleman from Tio-

ga, (Mr. Carpenter,); was nearly the same as had been s-ui^gestcd h-y the lio-

nourable chiefjustice, and which it appeared had been the result of much reflec -

tion by iiimself, and his associates on the bench of the supreme court. The
only material difference i«i the two, was, that the latter would provide for the

eontinuauce of the present number of judges upon the bench, in addition to a
ntiruber of circuit judges, whilst the former Avould reduce their number to

tluec. Have we not been told by tlie honourable chancellor, that a small num-
ber is better adapted to the discharge of this duty than a large one—that the

equily business of this state can be better determined by one, than a number
of individuals ? If one man can determine ujjon all the important questions in

equity, cannot three do the business at common law ?

It lias been suggested by the honourable chief justice, tliat this proposition, if

adopted, would effect the removal of the present incumbents : this is not the

case, itwould subject them to a re-appoiatmcnt, and they would certainly have
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a fair prospect, as there will be a number of circuit judges to be appointed-,

which will open a field for men of talent and experience.

Mr. Y. was a little surprised at tht discovery made by the gentleman from
Rensselaer, (Mr. Buel,) that this woidd give original jurisdiction in these cir-

cuit courts. It was certainly an idea that had escaped the apprehension of

the chief justice and chancellor, and all tl*e other lawyers in the Convention.

This was not the intent or meaning of the proposition, and that it even gives

the power to the legislature, of hereafter vesting them with original jurisdic-

tion, he likewise denied.—The language of the proposition is, " and who shall

possess the powers of a justice of the supreme court at chambers, and in the

trial of issues joined in the supreme court, and preside in courts of oyer and

terminer and general gaol delivery." Now can these circuit judges create

themselves, or can the legislature create them into courts of original jurisdic-

tion ? If they can, then there must be provisions made for a clerk and clerk's

office in each district ; but the contrary is the fact, it prohibits the legislature

from even vesting them with original jurisdiction.

It has been said that these sxipreme judges are to be shut up, and confined

to hearing arguments and det^iding upon dry law points, which will be unplea-

sant and lead to bad results. Ther^ is notliing in this provision which will pro-

hibit them from ridieg circuits as much as is convenient or profitable ; and
from the present anxiety to secure the most economical plan, v/e may very ra-

tionally conclude, that the legislature will be pleased with their doing a pretty

good share of that duty. The proposition of the gentleman from Albany,

(Chief Justice Spencer) permits the legislature to give the same tenure of of-

fice as the supreme judges have ; and to extend to them other powers, in addi-

tion to that of being ex qflicio members of the court for the trial of impeach-

xaents and correction of errors.

Mr. y. was not disposed to disturb the present organization of the court of

errors ; he did not believe it would be improved by adding a number more of

judges, and indeed, he believed there had not been much complaint of the de-

cisions in that court, and they had t)een as much respected in other states as

the decisions of any other court of errors. The gentleman from Westciiester.

(Mr. Munro) had conceived that there would be a great incongruity in the

idea, that the same man can administer lav? and equity ; but the chancellor of

the state, who has had many years experience in both branches of our judicia-

ry, docs not imagine that there is any incongruity in it. It was a little singular

that this gentleman should entertain such an opinion, when he stands at the

head of the profession in both departments, and would do honour to the bench

in either. If he can practise with skill in both courts, why not discharge the

duties of the bench in both ? Would this gentleman, if called on by a client to

answer a question in equity, answer him that he practised in common law, and

could not dec'ide an equityquestion ? Is it not a fact, that those gentlemen who
are the most eminent in the one, are also eminent in the other ? How did it hap-

pen, that our present chancellor, who had been on the beiach of the supreme

. court about ten years, was able to make s^uch decisions in chancery, that not

one of his decisions was reversed for more than four years after his appointment

to that office ? If there is so great an incompatibility in this plan, how has it

happened that the present chancellor was able to make such correct decisions

at first ? The fact is, that there is no incompatibility in it.

Tiiese district judges ought to be clothed with equity powers, in order that

equity as well as law may be sent to the people, without the delay and expense

ofcoming to the city ofAlbany for it. At present, nearly half the inhabitants ia

the state are west of Utica ; and is there any propriety in their having to come

to the seat of government for equity ? A central court of law and equity may
be beneficial to central lawyers ; but they are not very convenient or profita-

ble to the profession, or people, in the remote parts of the state. Instead of

bringing all the emoluments an^ paraphernalia of the courts to the capital, they

»night be distributed in tlie country to procure a share of the law and equity

whjch have been heretofore so snugly husbanded in the cities of Albany and

?V"ew-York. Mr. Y. thought there would be no difficulty in the adoption of
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the plan proposed by the gentleman from Tiog-a, and he should therefore give it

his support.

Mr. N. Williams considered the system proposed by the j^entleman from
Tioga, then under consideration, as substantially liis own. He had advocated
it in tlie judicial committee, and afterwards in a special coniinitloe, and liad

thou submitted it to the Convention. Of course he would now adopt it with

some modifications. It had all the advantages of the present system, and would
atford, if adopted, those necessary aids, to enable the supreme court to perform
all its duties. The fact, he said, seemed to be admitted, and could not be de-

nied, that from the great accumulation of business in the supreme court, and
the labour of the circuits in fifty-two counties, it was impossible for the judges

of t?iat coifrt to accomplish the business which devolved upon them. The only

question was, what should be the relief?

lie then entered into a minute examination of the various objections which
iiad been urged against this plan of the circuit judges, particularly by the ho-

nourable gentleman from Rensselaer, (Mr. Buel.) That gentleman seemed to

suppose that it would cause the supreme court judges to degenerate in point of

talents. How this could be brought about, Mr. W. said he could not see. The
iudges would have more time to deliberate and make up their judgments ; and

they would have the same learned bar to aid them in their investigations ; and

much of their ability, at home and abroad, it ought to be acknowledged, was to

be attributed to the labours of the profession. But according to the same ho-

nourable gentleman, these judges of the circuits will never be men of sufficient

capacity to render tliem respectable. Why they should not was inconceivable.

Thev will have the same learned lawyers, and the same books, to give them aid ;

and it is presumable they will have equal industry with the judges of the su-

preme court. It is true, they will not hear arguments at bar; but they will

read the decisions of the supreme court, and will have to decide upon most of

the questions that are carried into that court for argument. He could not but

dissent from the opinion offered by the same gentleman, that there was an ad-

vantage in having judges of the same bench adjudicate upon the cncuit decisions

of theTr brethren, believing, as he did, that judges were sometimes tenacious of

their opinions, and that tliose opinions had better be reviewed by a tribunal

pure from partiality or prejudice. He stated, that in England the circuit sys-

tem had been in operation for ages ; but it was defective in taking the judges of

the circuits, called commissioners, from the bar, and for a single circuit only.

There is no lawyer of considerable practice, who. in holding courts occa-iionally,

will not be called on to decide questions in which he is interested ; whereas,

by the present idan we shall have judges who will have no other business to in-

terest them or divert their attention.

Mr. W. thought the plan of the honourable gentleman from Westchester

objectionable on many grounds. He had from the beginning, been opposed to

tlie division of the supreme court. It would divide the bar, which is now higli-

ly respectable, and render it less so. On this plan, there would be hereafter

a city bar, and a country bar, and they would, probably, never come together

to interchange sentiments and argmnents. Besides this division of the judges,

for the purpose of Holding courts separately, would introduce confusion in bu-

siness, and destroy the unity and beauty of the judiciary system.

After urging more at large his reasons for preferring tiie circuit system to

any other, he proceeded to observe that there were some defects in the propo-

sitions on the table, that he wished to see amended. He thought these circuit

judges ought to have a seat in the court of errors, and that civil causes brought

from justices' courts by certiorari ought to be heard, and decided finally, by

them. This latter provision would give to the country lawyers a very great

advantage. They would have an opportunity of arguing questions of law in

their own counties, and before a court that would have leisure to hear an argu-

ment even upon a certiorari.

But the most serious objection to these propositions was, that by the first sec-

tion the judges of the supreme co-art were to be reduced immediately to the

number of three. In the first place, he would prefer four to three. There

ou"-ht never to be less than three on the bench, and one might be occasionally
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sick, or necessarily absent. All the higher courts in Eng-land consisted of four

judges, and no inconvenience had ever been felt. This point, however, was of

uo great consequence—but he could not see the necessity of adopting a plan

(hat would at once sweep from the V^ench two of the judges of the court. This

question had, however, been fully discussed, and he would not detain the Con-

vention by dwelling upon it. He would ask gentlemen seriously to consider

whether i"t would not be more just, and equally consistent with the public good,

fo suffer these officers to be gradually abolished ? This was his desire, and he

hoped sincerely that such au amendment might be adopted, lie expressed

a wish to be clearly understood on this subject, and thought he would not be

suspected of acting from fear or partiality.

Mr. Briggs. Mr. President, on a former day it was sarcastically observed,

that the subject of the judiciary was one which came peculiarly within the pro-

vince of what has been termed" the lay members of tlie Convention ; and should

the lay members be permitted to imitate the example furnished them by the

gentlemen of the bar belonging to this body, it will follow as matter of course,

tliat every lay member will deliver at least one speech upon the subject before

us. Such being taken, and considered to be our duty on this occasion, perhaps

I may as well offer my sentiments now as at any other stage of the debate.

Sir, it has been admitted on all sides of this house, and it is felt by every man
in this community, that some modification in your judiciary system is indispens-

able. The gentleman from Ne^r-York (Mr. Sanford) is in favour of placing

the entire subject within the unlimited control of the legislature. That gen-

tleman feels an embarrassment in attempting at this time to meddle with this

subject— I think I can perceive, sir, that the gentleman's embarrassment arises

from a want of nerve to meet the question, on account of its affecting the pri-

vate interest of some individuals. I would ask that gentleman, whether the

legislature would not have the same embarrassments to encounter whenever

they should take np the subject. Besides, I very much doubt that the Cou-

veutiou will consent to give the legislature this unlimited control over your ju-

diciary system, to mould it from time to time into any shape which they rnay

judga'expedient. Such power in the lejfislature would in a very considerable

degree destroy the independency of your judges.

Sir, it is my decided opinion, that it is our duty to fix permanently in the

constitution the great outlines of the system : and I do hope that we shall have

resolution to meet the subject manfully, and to adopt such reformation in the

system as the public interest dictates, without regard to the sensibilities of in-

dividuals.

Gentlemen inform us, that we ought not to descend into detail upon this sub-

lect. I admit, sir, that we should not insert the subject in detail into the con-

stitution. But no person can vote understandingly, for inserting any provision

into your constitution upon this subject, or perhaps upon any other, without, in

his imagination at least, tracing out in all its ramifications its application and

its effects upon the community.
Sir, it has been said, that by adopting the first section contained in this scheme

we shall throw out of their offices the judges of the supreme court, and subject

those gentlemen to the hazard of being overlooked by the appointing power in

filling the new bench; and this consequence is considered by some gentlemea

as an insuperable objection to the whole project upon your table.

Sir, from the very dawn of manhood, and ever since I first understood any

thing of the nature of human rights, or of the genius of our republican institu-

tions, [ have been taught to believe that no person in the community could

claim as of right any office in your government ; but that individuals were in-

vested with power, not from any regard to their benefit, but solely and exclu-

sively for the convenience of the public. The people have the right to take

private property for public use, and they have the right also to require individu-

als to devote their time and their talents to the public service, but justice de-

inands that a fair compensation should be made in return for such services.

And when by dint of superior skill and exertion, individuals perform great and

glorious achievements for the public good, they are entitled to the gratitude of

I'iicir oouufry—to honour and to fame as jialriots, and as the fiicnds of man-
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kind. But the supposition that any man can claim to hold, as of right, any of-

lice in your government, savours strongly of monarchical principles, of aristo-

cratic claims. Crowns have been conferred upon the son from gratitude for

the good deeds of the father, and families have claimed hereditary rule as a
light founded merely upon the fact of their ancestors having long enjoyed that

privilege. Shall we at this time of day, through a pusillanimous fear of violat-

ing such aristocratic doctrine's, retain a judiciary system, which in its practi-

cal application to the exigencies of the state presents but a mockery of justice.

Sir, let us come up from this degradation, and untrammel our minds from such

political bigotry. Let us elevate our resolution to a tone suited to the import-

ance of the occasion, and with a firm hand transform this system into a shape

suited to the public convenience.

The remedy proposed by the henourable gentleman from Westchester (Mr.

iVIunro) is, by adding a judge to the supreme court to increase the number to

'six, and to divide them into two bodies with equal powers. Two objections lie

against this project. One is, that tliese separate and indepeadeut benches,

with equal powers, will frequently clash in settling the law. The olher objec-

tion is, tliat the number of judges proposed, and under that orgaaization, will be

incompetent to perform all the business of your courts.

Sir, the great complaints ag-ainst the preseat system are, that your circuits

are not held often enoug-h, and when they are held, the session continues too

long—that the business is hurrieri tlirough them so rapidly, that tiie juries are

bewildered and confounded—that they have not sufficient time, in the course

of the trial, to reflect and to obtain a full understanding of the nature of the

controversy, and of course receive their direction entirely from the judge.

The counsellor has to travel loo far to attend the terms of the suj)reme court,

and when he arrives at the place of destination, and has been in attendance for

two or three weeks upon expense, he is informed by the court that he cannot

be heard ; or perhaps, and what is more common, he hands over his papers,

and confides the management of tlic cause to some one of his brethren of the

bar, a man whom his client never saw, nor intended to entrust with his busi-

ness.

The legislature, for some years past, have been endeavouring to relieve the

public from the difficulties arising from this state of things. The mode adopt-

ed has been to reduce the fees and costs attending suits. And in my judgment

(hey have pushed this experiment quite too far. Lawyers must live by their

profession as well as others—they cannot affiard to travel hundreds of miles, and

to attend court week after week without pay. Sir, it is a fact which exists at

this moment, that you canuot engage a lawyer to manage a cause, however

just, unless you pay him a fee out of your own pocket, and which fee, in many
instance?, amounts to a larger sum than that which you expect to recover.

Sir, in my humble judgment, the only remedy to which you can resort for re-

lief in this miserable and disgraceful state of things, is so to multiply your

judges, and so to organize your courts, as to carry justice home to the door of

every man in the community, and so to increase the number of your circuits

and your terms, as to dispatch all controversies without delay.

SiV, let us fix the number of the districts at eight. I would adopt the senate

districts as court districts, appoint a judge in each with the same salary and the

same tenure as tke judges of the supreme court, and let them try all causes,

both civil and criminal, brought in the supreme court. These judges will have

ample time to hold three or four circuits annually in every county in the state.

The supreme cpurt may hold three or four terms annually, in each district.

Every cause should be retained and finished in the district where it originated.

Should it be thought advisable, the district judge may be constituted a member

of the bench of the supreme court, when sitting in his district, by which ar-

rangement a material object, with some gentlemen, will be obtained, in giving

four members to that court.

The gentleman from Oneida (Mr. N.Williams) is of opinion, that ceriiorans

from justices' courts should be heard at the circuits or common picas. Not so,

sir. The poor man, who deals in small matters, has as good a claim to have

/lis rights finally decided upon by an intelligent tribunal as the rich. Sriial*
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»cms are as important to the poor as large sums are to the rich. Besides, sir,

the mode which the gentleman proposes would give us two systems of law—the

opinions of the inferior courts might differ from tiiose of the supreme court. It

is always important that the law should be certain and well unjlerstood. Let
your supreme court hold frequent sittings in all of your eight districts, and the

decisions of all your inferior tWbunals noay be twought directly before it.

Sir, by such an organization of your jadiciary, the business of your courts

-.viU be done well, because your jsdges will be independent and enlightened-

It will be done in season, because your judges will have time to perform it—and

it will be done cheap and without inconvenience, because your judges will hold

their courts at the door of every citizen.

Sir, I would do more. I would abolish the court of chancer}', and constitute

each district judge a chancellor in his own district, with full powers to try all

suits in equity,, subject to the revisal of the supreme court. The benches of

your district courts will command the first talents in the country. Gentlemen
should reflect, that each of your districts will be larger than some states in this

Union—the business will be immense—and the judge being continually em-
ployed, will be expert in the discharge of his duties.

Sir, I am confident that some such system as this will relieve us from all diffi-

culties upon this subject, and redeem the reputation ofthfs great and powerful

state from the tarnish which attaches to its justice. I hope that the propqsitioia

of the gentleman from Tioga (Mr. Carpentec).will prevail, and that the amend-
ment otlered by the gentleman from Westchester (Mr. Munro) will be re-

jected.

Mr. Munro would bow with deference to the opinion of the honourable mem-
ber from Saratoga, (Col. Young) in ail matters relating to canals, or our mili-

tary system. But with regard to the judiciary, it was a subject that fell imme-
diately within his (Mr. M's.) profession, aud on which he should claim to have
some knowledge, derived from experiepce.

The plan that he submitted, was neither novel in its nature, nor original in its

projection. It had been practised upon in Great Britain and France. The
court of session in Scotland was divided in a manner not unlike in principle to

that which he had had the honour to propose. In France, the code instituted

by Napoleon, constituted a court of cassation, and divided it into eight or tea

chambers. His was, therefore, a humble imitation of an established practice,

rather than the bold projection of an untried theory.

Mr. M. contended, that it wa&not fair to ridicute his plan., by comparing the

judiciary divisions to military platoons. He begged gentlemen to remember
that ridicule was not the test of truth. But if the gentleman from Saratoga in-

sisted upon metaphors, he should rather compare the plan he (Mr. Y.) had ad-

vocated, to one which had been long since exploded—the gun-boat system.

Objections had been raised, and comparisons made, between the plan pro-

posed by the gentleman from Tioga, and that of ilie honourable the Chief Jus-

tice. He regretted that such an opinion and plan had been proposed by the.

Chief Justice. It must have arisen from the politics of the supreme court.

The judges of that court had been occupied so much in politics, that they had
been compelled to press upon the public a system, that had nothing eke to re-

commend it, than such a relief to themselves from the burthen of official duties

as w ouid leave them to the free exercise of their electioneering qualifications.-.

But tor this, the Chief Justice might have shone aHolt,^ora Mansfield.

The el3vated chai-acter of the Chancellor had been often asserted and allud-

ed to. Ho meant no disrespect to that honourable gentleman. He respected
liim as hiy;h!y as any man, when he confined himself to the discharge of the offi-

cial duties of liis office ; but when he stepped beyond that line ; when he became
a politician, instead of being his fancied oak, which, planted deeply in our soil,

extended its branches from Maine to Mexico ; he rather resembled the Bohoa
Upas of Java, that destroyed whatever sought for shelter or protection in its

shade. He looked -.vilh horror on the proposition to surrender the chancery
system. lie begged ./p-don for his warmth ; on such a subject he could not re-

strain his ietlings.

Ge:s. Root observed, that the proposition before the Cenventioacoasistei ol"
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two parts. 1st. That which limits the number of the judges of the supreme
court ; and 2dly, the establishment of district courts. He (Mr. R.) could wish
that the question could first be taken on the latter ; but as that was not in or-

der, and as they were so much connected with each other, he should advert to

them both.

The supreme court, as now constituted, appeared to be the object not only
of the special care, butof the adoration of the members of the Convention. It

was tbe^Tashion, when speaking of our courts, to laud the Chancellor and jud-

ges, and to set them forth as the most perfect patterns of piety and legal learn-

ing in the world. How often had we been told that Johnson's Reports were
quoted not only from Maine to New-Orleans, but that the decisions they con-
tained were regarded with reverence in the legal sanctuary of Westminster
Hall ? The Chancellor, too, had been described as a branching oak, whose
roots penetrated the union, whilst its branches atForded shelter to all those who
were fortunate enough to obtain access to its shade. Strange, however, as it

might seem, it had been even made a question in this body, whether that oak
should be preserved, it was, indeed, finally determined that it should not be
rooted up ; although it was admitted by the honourable gentleman from West-
chester, (Mr. Munro) that it often cast a baleful political pestilence around it,

and that, like the Bohon Upas of Java, it carried death and desolation to the ex-
tent of its atmosphere. If it was really so pestiferous, he (Mr. R.) could see

no leason why that gentleman, or others, should refuse to nurture a few sapling-

oaks near the margin of its shade, that might soften and diffuse, and thereby
render less baleful, this political pestilence.

But the judges of the supreme court, it was said, must not be disturbed. They
hold their offices as a matter of right, and that, too, in despite of the people,

for whose benefit they were elevated. This was a doctrine that he could never
admit. But it had been urged that the judges had abandoned lucrative profes-

sions on the faith of the state, that they should hold until sixty years of age. He
would reply, that there were few professions so lucrative, that the persons en-

gaged in them can obtain a greater average compensation than ^4,500 per j ear,

wliich the judges had for many j'ears received. If there were, the people ought
to know it, and be on their guard against paying such extravagant fees. Four
thousand five hundred dolllars a year, was as much as many of our farmers,

who are esteemed affluent, are enabled to accumulate by the hard earned in-

dustry of a whole laborious life. Again, we were told that by thus rendering

the tenure of the office insecure, we should not find candidates willing to accept

it. But when, he would ask, was the time ever known, in wliich a vacancy
had happened, or was ever foreseen, when activity was not awake and at work
to fill it- The rooms of members who were supposed to be influential, were al-

ways thronged with applicants. And whence did this proceed ?—Vv^ere these

applicants inspired with the mens sibi conscia recti ; or were they actuated by
the snug profits of four thousand five hundred dollars a year ?

Feudal vassalage, said Mr. R. has been done away in our country—but there

was another kind of vassalage from which we had not yet escaped. And he

could not omit to notice the phraseology of the honourable gentleman from

Oneida, (Mr. N. Williams) who hoped that the system would be abolished gra-

dually. He seemed to have in his mind the gradual abolition of slavery ;—and,

indeed, that association of ideas was very natural. But as we had already de-

termined upon the one, he hoped we should not shrink from the other. For his

part, lie longed to see the emancipation of the state from judicial thraldom.

Under this kind of slavery, has this state groaned ever since I have been a

member of it ; and whenever a member of the bar has undertaken to lift his

voice, he has had cause to rue the day that he undertook it. The gentlemen of

the bar in the country have seen and felt the evils of this system ; and, as you

have been already told, it is important that'your high judicial officers be above

suspicion ; otherwise they are worse than useless. If they are suspected, they

cannot render to the peojile justice and equity to their satisfaction. Then bring

them before the proper appointing power, and see whether they are free from

suspicion, and wliether the people are willing to reappoint them. See whether

T.!;ey can look upon the multitude with the same averted eye as heretofore. See
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Trhether thoy respond with an artificial importance to the Roman poet

—

odipro-
fanum vulg-us—and add with a i'rown, et arceo.

1 am willing-, sir, thaHkis_jviX)fane vulg-ar should be permitted to gaze on them
through the medium of tlie constituted authorities ; and let them see whether
they wiU bear this popular gaze, with as much fortitude as they have heretofore
manifested. They may have occasion to hide their heads in shame and confusion

;

and perhaps they will not be able to find a fig leaf to cover their nakedness in
the garden.

Let us put them to the test : three judges arc enough. But we are told by
the gentleman from Oneida, that it will not do to reduce the number to three,
because there must always be three on the bench. Yet we have been told by
the chancellor, that in a court of equity one is enough. Why is it that law and
equity are so much at variance, that tliey cannot be administered by the same
number of individuals ? [Mr. N. Williams explained.] The reason for having
them upon the bench at all times, is probably for the purpose of inspiring the
people with more awe ; but sometimes another way is preferred to inspire awe
and teri-or, than by aggreg-ate numbers. A jionderous wig, a black gown and
band are placed upon the judge, thereby making him appear artificially wise.
Now, if we could do with a less number of judges, by placing on their heads

these wise wigs, it would be a great relief to our treasury, and perhaps law and
equity would be full as well administered as with the present number of judges.
The gentleman from Westchester, (Mr. Munro) who was so frightened yes-

terday at a single proposition, is desirous of establishing two courts; because,
forsooth, old Scotia in her high courts, had divided the jurisdiction of the judges
into branches of coequal authority. Mr. 11. did not much reverence the ex-
ample of Scotland

; yet he had no special objection to a certain species of rami-
fication, if the branches are not as large, or larger than the main trunk : but
wc should not like to have them like an old split or crooked oak, sundered from
Uie very ground. This kind of ramification would not be so desirable.

It has been a great question to know, whether the judges of the supreme
court belong' to the people, to the fcw^ or to tliemselves ; and does this y-entle-

jnan suppose it necessary to have the wisdom of Solomon to ascertain the truth
of this proposition? That we should divide the court in twain, to see who the
agonized parent would be, to claim it ? I imagine we can get along without
this extraordinary wisdom. The gentleman fiotn W^estchester (Mr. M.) had
likened the system proposed to the gun-boat system ; and that honourable gen-
tleman, said Mr. R. would have nothing but seventy-fours upon the ocean of
tliis state, armed with nothing but great guns, and long toms upon the decks,
or under the decks. The people have too long feared, and trembled at their
sound ; but by dividing them, you may call them gun-boats if you please. Such
a kind of judicial gun-boats would not strike so great a terror, even if they
should happen to be in the neighbourhood of a corn-field : and if these judicial
gun-boats will defend the rights of the people, God speed them.

These large sliips of war have carried terror and dismay throughout the state :

they are calculated to float in deep water, to attack but not defend ; and from
these deep waters, the rights and privileges of the people have been attacked,
by these great ships of war! ! Let us then, in heaven's name, prepare our-
seives for defence in the shoal waters, and the remote regions of the state

—

then let us establish an armament for our security.

fn the proposition of the gentleman from Albany, it is required, that a man,
to be competent to become a circuit judge, must be of the degree of counsellor

;

as if the criterion of a man's fitness to discharge the duties of that office, could
be no way determined, but by the particular quality of a piece of sheepskin,
Does this proposition propose to give us any right which we do not now possess ?

By the old constitution, we are not limited to any particular number of judges ;

the only limitation is in the minutes of the council of revision, and in the statute

books, by which five only can receive pay. The legislature are competent to

increase the number of judges, but cannot provide for their payment.
The plan proposed by the gentleman from Tioga, will remedy every evil, and

enable the legislature so to organize the system, as to bring justice and equity

into erery county in the state.

78
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Mb. p. R. Livingston said, if an accurate account had been kept of the time

taken up in debate for some weeks past, it would appear that ho was entitled to

some credit ; for in a number of important questions, had his inclination

prompted him, his health would have prevented him from mingling in the de-

bate. But on a question, which involved the dearest interests of his country,

and the character of the Convention, of which he was a member, he could no
longer remain a silent spectator.

In a well regulated government, the first object is, to secure wise, whole-

some and good laws. The next thing, is, to provide for an able and faithful in-

terpretation of them ; and, what is of infiaitely more importance, impartial-

ity in dispensing of them. i\gain, it is important, that these laws should be

faithfully executed.

The first section of the amendment under consideration, proposes, to have a

supreme court to consist of three judges : a motion is made to strike out this

section.

It will be recollected, thn,t a committee was appointed, to take up this judi-

cial department; that I hey spent time and labour in proportion to the impor-

tance of the subject before them ; and reported the result of their delibera-

tions ; but that report is no more to be found ; not a trace of it remains.

Another committee Mas appointed, who Ukcwise reported ; and their report

•received the decided disapprobation of this Convention. The report now be-

fore the Convention, is one of the commiltee of tlie whole, upon the proposition

submitted by the honourable gentleman from Tioga, (Mr. Carpenter.)

Mr. L. sincerely regretted, that the chief justice and some of his associates

were not present ; for he always felt indisposed, to assail public character v.^hen

it had not the means, or opportunity, of protecting itself. He had hoped, these

judicial characters would be present ; but public avocations had compelled

them to retire from the hull.

On tlie proper establishment of our judiciary, depend the life, liberty, and

prosperity of this community. Our high judicial officers are the immediate

guardians of our constitution ; they are the barriers between legislative en-

croachment and the ciliy.en's rights. A law avails nothing, if it is in contra-

vention of the charter of the people's rights, if your judiciary are firm, and

exercise integrity and wisdom, in putting down that law.

When the council of appointment was under discussion, you found a ghost in

every corner ; and there was not a man to be found, that would advocate its cause,

for a moment. When the council of revision was under review, there were

ghosts equally numerous ; and no man dared defender advocate its cause ; but

when the judiciary is under review, the ghost does not appear, but you find tlie

gladiator in every corner, ready to protect atid defend it. Said Mr. L. I ad-

mire the judiciary as much any other man, when it is worthy of esteem ; and

I am as willing to assail it wiien there is just ground for attack. Sir, this

state has been degraded and disgraced by tlie debates which have been had

upon this floor. When tlie good people of this state, and when your sister

states, shall loolc at the debates which have been bad here, a picture will be

presented, of corruption, misconduct, and misery.

What has disgraced us ? Some gentlemen tell us it has been a shufHing and

scufiling for ottice ! Not so, sir ! It has proceeded from another source.

—

Characters have been permitted to remain in your judiciary department, who
have been implicated with attempts to procare corrupt laws ! It has been that

ilepartment, which has prevented the passage of wholesome laws which the

public good I'equired !

It has been that department which has given sanction to laws unfriendly to

(he pubhc good ! It has been some of tliat department who have become notori-

ous, in every pait of your state, in electioneering campaigns; Avho have re-

peatedly attended political meetings, and spoken in them over and over again !

J now make an appeal, and an awful .ippeal it is, to the professional gentlemen

of tliis Convention, whether it has not been the case, that when a man in the

countrv, of any political standing, has had a suit depending at a circuit court,

he has "not consulted with his counsel, to know what judg-e was to preside at

the circuit ; aud whether he has not been frequently told, that a political judge
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was to preside, amd it would not do to let the cause come oa! Can there be a

more awful picture imagined, than such a state of things presents ?

Can a person, after having spent half his life in poHtics, divest himself of all

political prejudices and partialities upon a bench of justice? If he can, he is

something more than man.
Why is justice represented as being blind, when she holds the scale? Her

emblem is, 1 will weigh you by the balance : I want not to see yon, I wisli only

to hear ; and as tlie weight of evidence shall be, the scale shall preponderate.

Delicacy is often to be admired in man. In the female character it is ever

admired ; but that kind of delicacy which shall raise a shield in protection of a

man, against public sentiment, and public interest, I pronounce false delicacy.

1 boldly avow my object for voting for three jud^-es. 1 wish these men to pass

under "the review of tliat power which gave to them a seat upon the bench of

the supreme court. Can it be possible that we are to fix upon the good people

of this state, a set of men to hold this important station, when we know it is

contrary to their wishes merely from a sense of false delicacy ?

Mr. L. denied that he had come to the Convention to make a party constitu-

tion ; but there was never a similar body of men elected in any age or country,

who did not possess, more or less, the feelings of party. He was willing to lend

his aid in establishing a republican form of government, and to give up all that

power which could be surrendered, consistently with the spirit of democratic

principles ; that the bird of the west may extend her wings from the ocean to

the lakes; and protect that constitution, which is to preserve the prosperity

and happiness of our country, and of millions yet unborn.

Mr. L. said, tliat public economy was commendable, and we had already

done considerable towards effecting a more economical plan of administering

the different departments of our government; but more still remained to be

done.

The plan proposed by the gentleman from Tioga, was much the most econo-

mical, and from the assertion of the chancellor, it would be supposed, that three

judges are as good as five ; and he should never question the veracity of that

gentleman, when stating facts, but always doubt when he speaks politically.

An attempt had been made to relieve the chancellor from some share of his pre-

.scnt burthens, in the discharge of the duties of his court, by creating vice-

ehaocel^ors ; but this was soon lost sight of.

The present plan proposes to vest certain chancery powers in the- circuit

judges ; and if the legislature should think proper, they may give a similar

power to courts of common pleas. Objections had been raised to this plan

by a number of professional gentlemen ; but he was satisfied that a person, who

was a good common lawyer might be also a good equity lawyer. It is supposed,

that if these judges are to be appointed in their respective districts, it will not

be possible to got men of sufficient talents ; because the talents are.always found

in OUT cities. This is a mistake : if you look back for the last Iwenty.yeaFS,

you will find that our chancellors, attorney generals, and others of tiie greatest

talents, have come from the country. The great mass of the profession are'

uut of the cities ; and their circumstances and habits of study are such as lead

to greater acquirements than is common in our populous towns. This plan is

calculated to simplify the process of the law, and thereby enable the individual

of moderate fortune to obtain justice, who heretofore has been compelled to

Furrender his rights to the man of overgrown capital, because he had not means

to work his passage through the perplexing labyrinth of our former judicial

system.

If two of the judges are thrown from the bench, tljere will be a sum ofsixi'

rliousand dollars at hand, which will pay four circuit judges fifteen hundred dol^

lars each, and for that sum they could perform the necessary circuit duties, in-,

law and equity.

Is there any thing unjust in the adoption of this plan ? is there any partiality for

particular incumbents in office ? Have we not done the same with the jUiiires of

our courts ofcommon pleas, that we propose now to do with the judges of the su-

preme court ? V/ill any man say, that by this act, we intend to dismiss from the

oeach, judge Van Ness, or judge Spencer ? No, we do not d«;tcrmiae any such
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tiling ; we simply pwt them on tlieir merits; and as they shall be ftmnd, so let

them stand or fall.

We arc told by the Chief Justice, that he left a lucrative profession, to take
a seat upon the bench, and that the salary which he has received has not been
equal to what he would have earned by his professional business. He has re-

ceived for his services on the bench, more than fifty thousand dollars, which is

a greater average a year, than any professional man can rationally expect to

make ; and was he compelled to accept of this office ?— If he had been, the case
would be very different from what it is now. Judge Spencer came into olBce
under a republican administration ; Judge Van Ness was appointed by a mon-
grel council ; and the elevation to the bench of Judge Piatt was occasioned by
the defection from the republican ranks of a man elected to the senate from the

county of Dutchess, who acted the part of a political Judas, and sold Jiis part}'.

We have been bought and sold—there is not one of these men, wlio would
have been on the bench, if our administration had been truly republican. The
fact is, that these men have all volunteered ; and there is scarce a lawyer in the

slate, who would not willingly volunteer in such a cause.
Mr. L. conjured the members of the Convention, not to fasten upon thebencfi

a set of men in whom not an individual of their body had any confidence what-
ever.

There is not a man in this Convention, who is a republican of any standing,

orcharacter, who would like to have his liberty, or property placed in the

hands of a political judge of a different party ; and he therefore hoped the section

would not be stricken out, but remain as it had been reported, by the com-
mittee of the whole.

Mr. Jay said, that the gentleman from Delaware, (Mr. Root,) had com-
plained tliat it was the fashion of the Convention to laud the judges. If this was
a crime, it was one with which that gentleman could not be reproached. From
the commencement of the session to the present hour, he had scarcely made a
speech on any subject, even if it were the militia, which did not contain invec-

tives on the judiciary. It was due, however, to that gentleman, to say, that

though his invectives were often indiscriminate, yet when he did condescend to

particularize the objects of his displeasure, he had spared the chancellor. It

was reserved for his (Mr. Jay's) colleague from Westchester, (Mr. Munro,) to

make a personal attack upon that learned gentleman in his absence. He had
said that the chancellor was not to be compared to the useful oak, which affords

grateful shade and shelter under its protecting branches ; but was rather to bo
compared to the baleful upas, whose leaves drop poison, which corrupts the sur-

rounding atmosphere, and whose pestiferous influence destroys all who approach
it. Since he first took his scat, he (Mr. J.) had not expressed any opinion, ei-

ther favourable or otherwise, of any individual holding a judicial office ; but
since this unprovoked attack had been made on an absent member, whom he
esteemed it an honour to call his fiiend, he hoped he might be permitted, with-

out offence, to say of him, that his integrity, his genius, his learning, his indus-

try, his sincerity, and his simplicity, would rear for him a monument more dura-

ble than brass, which neither the tooth of envy, nor the storms of time, would
ever be able to corrode or destroy. The gentleman from Dutchess (Mr. Liv-
ingston) had accused the whole judiciary of what he was pleased to term judi-

cial depravity ; and he called on the Convention to remove them from oince,

as a punishment for their crimes.
He (Mr. J.) would submit to tlie Convention, whether it had even been al-

leged by the bitterest enemies of the judges, that they had ever condemned any
man unheard, and without a tittle of evidence to the offence with which he was
charged. And yet the gentleman advised tlie Convention to act in this matter
judicially, and to remove the judges unheard, and for offences which were nei-

ther specified nor proved. Was not this the highest judicial depravity ? Mark
the difference between men : Another honourable gentleman, high in the con-
fidence of the same party to which the gentleman from Dutchess was attached,
had declared, that if any man in the state had reason to clierish hostility against

the juff^es, it was himself; but that he should forever despise himself if he
should avail himself of his influence in this place, to gratify his personal feel-



THE STATE OF NEW-YORK. 621

mgs. That very course of conduct which the f^cntleman from Olscft'o, (PvTr.

Van Buren,) Imd prouoiinccd despicable, was the one whieli the gentleinau

from Dutchess advised the Convention to pursue. Mr. Jay had too much con-

lidence in the honour and g-ood sense of the Convention, to beheve that they

would alter the constitution of their countrj', which they all believed would
outlast at least the present g-eneration, merely to gratify personal animosities or

party antipathies. Leaving, then, this most ungrateful topic, he would cx-

jwnine the plan now proposed for adoption.

Mr. J. then compared Mr. Carpenter's proposition with the present judiciary

system, and insisted that the former was in every respect inferior to the latter.

Mr. Mu>ro replied to the observations of his colleague, (Mr. Jay,) and re-

marked, that when he alluded to the honourable chancellor, he spoke of him as

-a politician. It was in that point of view, and in that alone, that he had allud-

ed to his influence. No man respected him in private life, or in the discharge

of his official duties, more than lie did. But as a politician, as a member of

this Convention, what had we seen ? Had we not heard the honourable chan-

cellor in his place, declare that Christianity was not a law of the land—defend
* the morality of lotteries, and concede away and surrender tlie ivhole chancery

' system, so essential to the security of the rights of the people of this state ?

Mr. M. was not disposed to censure or condemn, and should regret any un-
advised expressions that had been occasioned by the ardour of debate ; but he
could not consent to approve that conduct which was calculated to prostrate

our most wholesome and valuable institutions.

The previous question was then called for, and the question on striking out

the first section and inserting Mr. Munro's substitute, was taken by ayes and
noes, and decided in the negative, G4 to 48, as follows :

NOES—Messrs. Earlow, Eirdseye, Bowman, Briggs, Brinkerhofi, Brooks,

Burroughs, Carpenter, Carver, Case, Child, D. Clark, R. Clarke, Cramer,
Dubois, Eastwood, Fenton, Ferris, Frost, Fiogebocm, Howe, Humphrey, Hunt,
Hunting, Lansing, A. Livingston, P. R. Livingston, M'Call, Millikin, Moore,
Nelson, Park, Pike, Pitcher, Price, Pumpelly, Radcliff, Reeve, Richards,

Rockwell, Root, Rosebrugh, Ross, Russell, R. Sandford, Schenck, Secly, SIicl-

don, Starkweatlier, Steele, Swift, Taylor, Townley, Townsend, Tripj>, Tuttlc,

Van Fleet, A. Webster, E. Webster, Wendover, Wheeler, Woods, Vv^oosiei',

Young—64.

AYES—Messrs. Bacon, Baker, BrscFe, Buck Clyde, Dodge, Doer, Edwards,
Fairlie, Fish, Hallock, Hunter, Huntington, Hurd, Jay, Jones, King, Law-
rence, Lefferts, Munro, Paulding, Porter, Rhinelander, Rogers, Rose, Sago,
Sanders, N. Sanford, Sharpe, I. Sinith, R. Smith, Stagg, L Sutherland, J. R.
Van Rensselaer, S. Van Rensselaer, Verbiyck, V/ard, Wheaton, E. Williams,

N. Williams, Woodward, Yates—4G.

Mr. Whf.aton offered the following amendment to llie first section, to be
inserted after the word " justices" :

" But this limitation of the number of the said justices, Fhall not take efTect

until their number shall be reduced to three, by death, resignation, the constitu-
tional limitation of their term, or removals from office ; and that until such reduc-
tion is made, the said justices shall contimie to hold tlie sittings and circuits in

such counties as may be prescribed by law."

Mr. Duer was opposed to the adoption of the amendment of his honourable
friend from New-York, and would claim the indulgence of the Convention for

H few minutes, while he explained the motives of the vote that he felt himself
compelled to give. Such an explanation had been rendered necessary by the
course of proceedings on this subject, and he trusted would have the effect of
protecting himself and others against a charge of inconsistencv. that some
would be ready to prefer. On a former occasion, he hud votcd\\i(h the ma-
jority of the Convention against the amendment proposed by the honourable
gentleman from Biclimond, to the report of the second select committee on the
subject of the judiciary. The avowed object of that amendment, was the re-
moval from office cf the present cliaugcljor a:id judg(.s of the supreme eourt.
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He must be permitlccl to say, that in his judgment, such was itr, soic object,
since it contemplated no chang'e whatever iu the power or jurisdiction of tlxe

respective courts. In voting against that amendment, he had certainly not
been inllueiiccd by any personal regard for some of the individuals who were to
be affected bj' tlie measure, and whose conduct bad so often Ijcen the subject
of allusion. This was not the time nor place to express his sense of the merits
or demerits of the persons to whom he referred ; but, in behalf of himself and
other gentlemen of the profession, lie repelled with scorn, the imputation «f
having been governed by any fear of incurring their resentment, or any wish to

propitiate their favour. Such insinuations he knew bad been industriously cir-

culated, but from whatever quarter they had proceeded, he must be permitted to

say, they were utterly groundless. He had opposed that amendment, because
be could not assent to tiie propriety of inserting a provision in the constitutioa

to displace from oirice any individuals, however obnoxious, and whatever bene-
lit he might privately believe would acciue to the public from their removaf.
This was no part of the trust which the people had delegated to the Convention.
They were not a tribunal to investigate or punish the supposed misconduct of
any public officers, but it was their duty to submit to the people such permanent
alterations in the fi'ame and system of the government, as experience had shewn-
to be necessary, and public opinion had demanded. He had, therefore, fully

concurred ia the opinion so foi-cibly expressed by his honourable friend from
Olscgo, (IMr. Van Buren,) that the adoption of that amendment would have been
tin abuse of the powers of the C'onvention—would have drawn upon them the

jast resentment of their constituents, and would have fixed a stain upon their

proceedings, and upon the character and honour of the state, that no time would
liave been siillicient <o remove.
Mr. D. l.iad also voted to strike out the first section of the proposition of the-

gentleman from Tioga, then under consideration. He had so voted, because-

he was unalterably opposed to the system win'ch it Avas the object of that propo-
sition to introduce, and tlie establishment of which he was well persuaded would
tend to degrade the character of the judiciary, and materially to injure the

general administration of justice. But the majority of the Convention had re-

solved to retain the clause, and by that vote had evinced (heir determination to

adopt t!ie whole system of which ii. formed a part. Tlie two sections were in-

separably connected, as t!ie gentleman from Delaware had candidly admitted,

nor was it possible to believe, that any gentleman had voted for the first, who
Was not equally prepared to vole for tlie second. What, Mr. D. asked, was the

Jljuestion nou* submitted ? Tlie supreme court as now constituted, was in ef-

fect abolished, and anew court of dillercnt functions and jurisdiction, was es-

tablished in its place. His Iionoiirable friend proposed to protect the present

judges by a constitutional provision against the otherwise necessary effect of

this change of system, and to exempt tliem from the operation of a rule which
the Convention had unhesitatingly applied to all other public functionaries.

To this Icngtii l\Ir. D. was not prepared to go. That the present governor,

senators, and first judges of the counties, would lose their offices, if the amend-
ments agreed to by tlie Convention should be adopted by the people, was ad-

mitted by all : nor had it occurred to any gentleman to propose an exception iu

their favour. Mr. D. could not conceive, nor did he believe, that human in-

genuity could stale a distinction between their case and that of tlie judges. The
right to their respective offices was exactly the same, and tlfcy bad all doubtless

accepted them with the expectation of retaining them until the term for which,

they were elected or appointed, should have expired.

If there was any injiistire, any violation of a compact, a vested right in tlie

one case, there was the same injustice in all ; nor did he see liow any gentle-

mar- -oiii'., consistently, vote in favour of the proviso now oifered, who was nor.

prepared to extend the same protection to all who would otlierwise lose their of-

fices by the change in the systrm of the government. This course, he presumed.

no gentl-upan believed it prudent or necessary to adopt. It was readily perceiv-

ed that tlic removal of all these otiicers was not the object, but the efloct, the

consefjuencr ;'f the amciulmcnts which the Convention deemed it their duty to

pi'opose, and which it was the undoubted right of the people to adopt—a right
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:5;siramoynt to the title of any individual to an office under the existing constitu-

tion.

Upon what ground of principle can this proviso be defended? will it be said

that the merits and past services of all the judges are of such an extraordinary

character, that we are bound to apply to them a rule different from that which
we apply to others ? Does the public good require, that they, and they alone,

should be preserved in office, by a constitutional provision ? Is it for their per-

sonal accommodation, that the operation of a system is to be prevented, or sus-

j5ended, which the majority of the Convention have decided it was wise to adopt ?

The question now presented, was in truth exactly the reverse of that upoo
which the Convention had before been called to act. By inserting- a provision

in the constitution solely for their removal, we were then required to pass upon
them a sentence of peculiar condemnation. By adopting a clause solely tor

retaining- them, we are now required not merely to pronounce their acquittal,

but to stamp their conduct with peculiar and marked approbation. Mr. D. did

3not believe that tlie Convention had the right to do either., or if they possessed

the right, that the exercise of it, for either purpose, was prudent or justifiable.

Mr. Van Vechtkn said, the gentleman last up, (Mr. Burroughs) has de-

clared himself against the amendment of the gentleman from New-York, (Mr.
Wheaton,) and disclaims being influenced by party motives. It is not for me
to question the motives of gentlemen from whom I differ in opinion; but it is

4ny duty te express freely the reasons why I dissent from them.
Iconsider the proposition of the gentleman from Tioga, (Mr. Carpenter,) to

be the same in effect, though more plausible in shape, as that m-aJe a few days
^ince by I'he Prosident. It proposes to vacate the seats of the present judges of

the supreme court. The reason urged in support of the proposition, is that it

contemplates the creation of circuit judges, which will render it expedient to

reduce the number of supreme court judges to three. Let me ask why ? The
amendment proposes that the diminution shall not take place until the seats of
two of the present incumbents shall become vacant in the ordinary way, and
that in the mean time the whole number shall continue to hold such sittings

and circuits as maybe prescribed by law. This will save the necessity in the

first instance, of appointing two of the contemplated number of circuit judges,

and leave the term for which the judges of tiie supreme court were appointed,

unimpaired, without inconvenience or additional expense to the state. Is not
tliis the most expedient course? Will it not exempt the Convention from the
imputation of having wantonly removed high judicial officers, whose offices are
secured to them by the present constitution, during good behaviour, until the-jL

attain the age of sixty years ? We have an example of magnanimity in that in-

valuable instrument, which should admonish ys to pause on this subject. The
clerkships of Ulster and Dutchess were granted by the crown of Great Britaia

to two respectable citizens during life. The issue of our revolution deterjnin-

ed those grants, but the sages and patriots of that dajs voluntarily confirmed
ihem by a constitutional provision. With this example before us, are we pre^
pared not to confirm regular incumbents in their offices, but wantonly to de-
feat their constitutional term ? If we are not, let us agree to the amendment
before us.

It has been urged that we have done the same thing with respect to the first

judges of the courts of common pleas. This I apprehend is incorrect; we
liave only reduced the terra of those judges by a permanent provision to five

years. Had we done so in relation to the judges of the supreme court, there
might have been some force in the argument. The permanent reduction and
limitation of a term of office seems to me to be somewhat different from direct-

ly vacating the offices of the present judges of the supreme court.

But, said Mr. V. V. I do not feel disposed to delay the taking of a question
which appears to be eagerly called for. I have done what I conceived duty
required of me, to bear my feeble testimony against a measure which I deem
derogatory to the character of this Convention, and to the honour of the state.

The question was taken by ayes and noes and decided in the negative, 6C to

39, as follows :

NOES—Messrs. Baker, Barlow. Birdscye, Brig«-s, BrinkerbofT, Brooks, Bur-
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roughs, Carpenter, Czirver, Case, Child, D. Clark, R. Clarke, Clyde, Cramer,

Duer, Dyckman, Edwards, Featon, Ferris, Frost, Hog-eboom, Howe, Hum-
phrey, Hunt, Hunting-, Kurd, King. Knovvles, Lawrence, A. Livingston, P.

li. Livingston, M'Call, Millikin, Moore, Nelson, Park, Pike, Pitcher, Price,

Kadclift", Reeve, Richards, Rockwell, Root, Rosebrugh Ross, Russell, R. Sand-

ford, Schenck, Seaman, Seely, Sheldon, Starkweather, Steele, 1. Sutherland,

Swift, Tallmadge, Taylor, Townley, Townsend, Tripp, Van Fleet, A. Web-
ster, E. Webster, Wheeler, Woods, Young—G6.

AYES—Messrs. Bacon, Beckwith, Breese, Dodge, Fairlie, Fish, Hunter,

Huntington, Jay, Jones, Lansing, Leiferts- Munro, Paulding, Porter, Rhinelan-

der, Rogers, Rose, Sanders, N. Sanford, Sliarpe, R. Smith, Stagg, Sylvester,

Ten Eyck, Van Buren, Van Home, J. R. Van Rensselaer, Van Vechteni

Verbryck, Ward, Wendover, Wheaton, E. Williams N. Williams, Woodward*
V/ooster, Yates—39.

The first section was then passed M'ithout a division.

Mr. Munro moved to amend the 2d section, by striking out " districts," and

inserting- " circuits:" Lost.

Mr. Birdseye offered the following resolution :

Jiesolved-, Th.it a commi'tee of members be appointed, to apportion the

wliole number of the members of the assembly among tl\e several counties of the

siaic, as nearly as may be, accordmg to the number of inhabitants in each county,

excluding aliens, paupers, and persons of colour not taxed.

Another motion was made to adjourn, which was lost ; and it was concluded

"to finish the report.

Mr. Munro offered the following amendment

:

" The cliaficellor, the justices of the supreme court, and the said circuit judges,

shall receive for their services an adequate compensa.ion to befixed by law, winch

!-h;dl not be diminished durmg their continuance in office ; and they shall not, on

any pretence, hold any other office, whether created under this constitution or oth-

vvise." Lost.

Mr. Radcliff then offered the following amendment to the second sec-

tion

:

" Or the court of chancery ; and that the legislature may provide for the ap-

pouilmeiit of one or more additional judges of the court of chancery, or othervvis>e

vest tUe powers thereofexclusively in the supreme court ;" Lost.

Mr. Radceiff moved to adjourn : Lost.

The second section passed without amendment ; and the question on the whole

proposition of Mr. Carpenter was taken by ayes and noes, and decided in the

atlirmative 62 to 53, as follows :

AYES—Messrs. Barlow, Birdseye, Briggs, Brinkcrhoff, Brooks, Burroughs,

Carpenter, Carver, Case, Child, D. Clark, R. Clarke, Cramer, Dubois,

Eastwood, Fenton, Ferris, Frost, Hogeboom, Howe, Humphrey, Hunt, Hunt-

ing, Kurd, Knowles, Lansing, A. Livingston, P. R. Livingston, Moore, Nel-

son, Park, Pike, Pitcher, Price, Pumpelly, RadclifF, Reeve, Richards, Rock-

well, Root, Rosebrugh, Ross, Russell, R. Sandford, Schenck, Seely, Sheldon,

Starkweather, Steele, Swift, Taylor, Townley, Townsend, Tripp, Tuttle, Van

Fleet, A. Webster, E. Webster," Wheeler, N. Williams, Wooster, Young—62.

NOES—Messrs. Bacon, Baker, Beckwith, Breese, Buel, Clyde, CoUins,

Dodge, Duer, Dyckman, Edwards, Fairlie, Fish, Hallock, Hunter, Hunt-

ington, Jay, Jones, King, Lawrence, Lcfferts, M'Call, Millikin, Munro,

Paulding, Porter, Rhinelander, Rogers, Rose, Sage, Sanders, N. Sanford,

Seaman, Sharpe, I. Smith, R. Smith, Stagg, L Sutherland, Sylvester, Tall-

madge, Ten Eyck, Van Burcn, Van Home, J. R. Van Rensselaer, Van

Veciiten, Verbryck, Ward, Wendover, Wheaton, E. Williams, Woods, Woodr

xvard, Yates—53.

The Convention then adjourned.
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MOJyDAY, JS''OVEJ>IBER 5, 1821.

The Convention met at 12 o'clock, pursuant to adjournment, and the mi-

nutes of Saturday were read and approved.

Mr. Yates, chairman of the committee to whom was assiyned the duty of

arranging- the amendments, and of recommending' the mode of submitting them
to the people, made the following report :

" The committee who were appointed to an-anpc the amendments agreed upon
by tlic Convention, and to report ttie same, wiih their opinion as to the expedien-

cy of ei'.her ii'corpnr:uing them wiih sucii |>arts of the coiisutution as are not al-

tered by i he Convention, or of aubtnittiiig the same .'eparately to the people

—

Report,
That they have duly considered the subject referred to them, an^I tliough.t it

inexpe l:eiit o incorporate the amendments with such parts of the constitution

as remain unalierecl.

Tae commitlee have therefore arranged the amendments into t'lirtcen distinct

articles, which they S'lbmit with the report.

In making this arrangcmen., they recomni'.iid such provisions as tliey conceive

will be necessary to carry the amendments into eftect, if adopted by the people.

The commiitee are also of opinion thai tne umendineiits :ie together, und not

separately submitted to the people, and they report resolutions for that purpose.'"

On motion of Mr. Yates, the report was referred to a committee of the whole.

Col. Young offered a resolution, instructing- the committee of which Mr.
Yates is cliairman, to expunge tlie qualification for the office of senator, re-

quiring a freehold to the value of one thousand dollars, over and above all debts

and incumbrances charged thereon, and to restore ihe qualifications as fixed

by the present constitution.

Mr. Sharpe would like to hear some reasons in favour of making such an al-

teration. If this change were made, it would be the means cfgiving ihousands of

votes against the amendments. It was well known to this Convention, that in ma-
ny of the old counties the people believe wc have already gone too far on this

subject ; and unless very strong reasons could be urged in favour of the alter-

ation, he should votf. against it.

Mr. R. Clarke believed he could assign some substantial reasons why the

resolution should be adopted. As the amendment now stands, it would autho-

rize an inquest upon the property of a candidate, and thereby be the means of

injuring bis credit. It would also be difficult, in many cases, to ascertain pre-

eisely how much a candidate was worth.

The resolution was further supported by Messrs. Birdseye, Briggs, and
Young, when Mr. Van Buren suggested an amendment to the resolution, so as

to let the section stand as it now is, and omit the proviso, which required the

thousand dollar qualification.

Col. YouiNG assented to this amendment, and the resolution, thus modified,

was adopted without ;; division.

Mr. R. Clarke oii'ered the following resolution, which was ordered to lie

on the table :

" Resolved, That all the sections and provisions of the existing constitution of

this slate, which are not mothfii d, altereil or abolished by the prorcedings of this

conveiMion, together with the al"Taiio:is and am, Mf'.men s approved, or o hf ap-

proved, by the same, be incorporated and consolidated into an amended constitu-

tion."

The Convention then went into committee of the whole, on the report of the

committee of whicli Mr. Yates is ohainnan.— Mr. Lawrence in the chair.

The report was then read by the secretary.

" In tn.e Convention •>'" •• people ot tlie sta e of NewYork, assembl-^d at Albany

on the 28th day of August, in the year of > u- Lord one tliousand elgat hundred and

79
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tweiity-(ine, pursuant to an act of ilie lcf;islatareof the state, enlUlecI " an act fc-

coniKitndint; .'. C iiv^n'ion oftlie people of this slate," passed \lHrch Ijtli, 1821.''

fiesolved, That tlie following- amtiidmentb lo the consU'Ution of tins sUite be siib-

mitietl loi^etlier, and not in distinct parts, to the decision of the ci-lzens of ihis

state and'; if the said amendments be ratified by tlie citizen;-, in the manner herein-

after prescribed, they shall become u part of the constitution of this s'.ate.

liesolved, Thav an election be held m the several towns and wards in this state,

on the thud Tuesday of January next, and be continued, by adjournment from day

to day, fo'.- three days successively, ivicluding the first ; at which election, the cit-

izens qualified as Voters by the act aforesaid may Toie by ballot for and against the

said amendments. And on such of the said ballots as are for the said amendments,

sliall he written or printed the word " Yes," and on those which are aijainst the

said amendments, the word "No.''

That tlie officers in tlie several towns in this state, authorized to act as hispec-

lors of the election of senators, and the persons wl>oTnay be appointed in the sever-

al cities in this state for the purpose, shall be the inspectors of the election hereby

directed ; and tiiat the said election, shall, in all things, be conduced in like man-

ner, as nearly as may be, as is pre&criued ni and by the fourth, fifth, and seventh

sections of the act entitled "an act retjulating- election ," passed March 29,

1813 ; and in and by the second section of the act entitled " an aC. recommend-
ini^ a Convention to the people of this state," passed March loth, 18. 1; and in

and by ihe acten'llled " an act to amend an act entitled vin act for regulating elec-

tions, passed Marcli 29ih, 1813 ;" passed Ap. il lldi, 1815. And that the votes given

at such election -shall be car.vassed by the inspectors of the several polls, and retarns

of the said votes shall be made by the said in>peclors to the clerksof liie respective

towns and coimties ; and certificates oi' such reurns shall be recorded by the

said clerks, and transcripts of such certificates shall be certified and delivered

to the secretar} of state, in like manner, as neatly as may be, as is prescribed in

and by the 16th section of the act entnled "an act for regulating elections," pas-

sed March 29, 1813, in relation to votes g-iven for senators.

That the transcripts last mentioned having been received by the secretary of

state from tlie clerks of the respect ne counties, shall remain in his office of re-

cord ; and the said secretary, the sin-veyor general, the attorney general, the

comptroller, and treusuier of this stale, or any three of tlieni, shall on the 15tli

day of I'tbiuary next assemble at the office of the said secretary, and proceed to

calculate and asceriain the whole number of v>jtes given at such election for and

ag-ainst the said amendments, and shall thereupon within six days thereafter de-

termine, confoiniably to such transcript, the number ot votes given for and ag;.inst

the amendnienis respectively, and vht tier a majomy of the said votes are !or or

against the said amendments. And tliey sliall without delay make ami subscribe

with their proper names a certificate of such determination, and file the same in

the office of the secretary of state, which shall remain therein of record, and

shall without delay cause to he delivered a trtie copy thereof, so subscribed as

afoivsaid, to the president of this Convention, to the person administering the go-

vernment of this state, and to the speaker of the house of assembly ; and shall

also cause a copv of such certificate lo be published in the news paper printed by

the printers to this siatc. And if it shall appear by the said canvass last mention,

ed, that the ui..jority of votes given and leturned as aforesaid are against the

amendments, then the said amendments shall be deemed to be rejected by the

citizens of this sta'e ; but if the majority of the said voles are tor the said

amendments, then the said amendments sliall be deemed to be ratified and con-

firmed by the citizens of his state.

Jiesalvedy T at five thousand copies of these resokuions, with he amendments
subjoined, be printed, and tiiat the secretary of state cause 'he same to be trans-

nutted without delay, at the expense of 'he state, to ttie c unty clerks, whose du-

ty it shall be to distiibule the same among the difi'erent towns.

To the forcg-oing- re.TO^i/ii"o«s were appended the amendme7its which hvid al-

ready passed in CJonvtnlion, varied only in form.

Mk. Briggs moved to amend the first resolution, by [rovining' that the amend-

ment relative to future amendments be sutuiitted separately.

Some remarks were made by Mr. Tompkins, when the inolion of Mr. Briggs

VfHs put and lost.

Oil motion of Mr. Van Buren , the consideration of the resolutions of the

Camniilteo were postponed, and the report of the committee first taken up.
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Gen. Root moved for the consideration of Uie resolution of Mr. R. Clarke.

The motion prevailed, and the resolution was read.

Messrs. Radcliff and Russell supported tlie resolution, upon the g'roiind

that it was important for the people to have a full view of the whole subject be-

fore they decided on the amendments.
Mr. King remarked, that the act recommending- a Convention, gave tliis

bod}' authoritv to submit tlieir amendments only to tiiG people, and not aJl the

roUateral subjects. Other information m.ust be given in an nnotJicial manner.

Mr. R. Clarke explained his object in offering the resolution. If the amend-

ments were not incorporated with the remaining parts of the old constitution,

and presented in connexion, the people would never be able to comprehend the

subject; and it v/ould take another Convention of lawyers to interpret the

amendments.
The resolution was further supported by Messrs. Young, Sharpe, and Van

Buren, when the question was taken by ayes and noes, and decided in the affir-

mative, 94 to 17, by all the members present, excepting Messrs. Cirdse)X,

Buel, Edwards, Hees, Huntington, Jay, King, Paulding, Rhinelander, R.

Smith, Sylvester, Van Home, J. R. Van Rensselaer, Van Vechten, Wheaton,
E. Williams, and Yates, who voted in the negative.

On motion of Mr. Van Vecuten, the committee rose and reported, without

asking leave to sit again.

The report of the committee was accepted, and on motion of Mr. Root, the

resolution of Mr. R. Clarke was referred to a select committee.

Gen. Root moved that said committee consist of three.

Some discussion took place, whether the resolution should be referred to the

committee of which Mr. Yates is chairman, or to a new committee of three,

when Mr. Root's motion prevailed, and the President named Messrs. N. San-

ford, Buel, and Wheiiton, to compose said committee.
Messrs. King, Dodge, and Price, obtained leave of absence for the remainder

of the session.

It was moved, and carried'; that the report of the committee of three be

printed as fast as it is completed.
Adjourned to ten o'clock to-morrow morning.

TUBSBAY, JS''OrEJ\lBER 6, 1821.

The Convention assembled pursuant to adjournment, and the minutes of yes-

terday were read and approved.

The Convention then resolved itself into a committee of the whole, on the

resolutions reported yesterday by the committee of which IVIr. Yates is chair-

man—Mr. Lawrence in the chair.

The first resolution passed after being amended, so as to coaform to Mr.
Clarke's resolution, providing for the incorporation of the amendments with

the provisions of the present constitution, which have not been amended.
The second resolution passed without amendment, except reading the third

Tuesday in January, and the fifteenth of February, in blank.

A motion was made to amend the third resolution, by authorizing 5000 copies

of the present constitution to be distributed in like manner as the amended
constitution, which, after some discussion, was put and lost, and the resolution

passed as reported.

On filling tlie blank in the second resolution, some discussion arose.

Mr. Sharpe was in favour of the first Wednesday of January, instead of the

last Tuesday. The precedent of Massachusetts warned us against a long in-

terval for discussion. Some of the brightest features in the new constitution of

that state were rejected, by giving too much time for the organization of oppo-

sition. If the people would not read and examine in four or five weeks, they

would not do it at all. It would become an old story, and would be neglected.

Mr. Bacon said the gentleman 'rom New-York (Mr. Sharpe) appeared to

be in favour of striking while the iron was hot. This mig-ht be prudent in me-
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chanical operations ; but in constitution-making, he apprehended it was an un-
sound maxim. It would be better to wait till the subject had grown cold, when
the people would act without excitement, fie believed the public had given
up the idea of following us through all the mazes we have passed, and had con-
cluded to wait till the result of our labours was submitted. The subject would
therefore be new to the citizens, and would require time for examination.

Mr. Van Vechten was in favour of the longest time. It was not possible

for the amendments to be properly discussed between now and the first of Jan-
uary. A few might understand them ; but a great majority of the people would
require a longer time for deliberation.

Mr. R. Clarke replied to the remarks of Mr. Sharpc. No possible injury

could arise from giving the full time for deliberation ; while on the contrary,

if an attempt were made to hurry a decision on the amendments, it might justly

be 'Suspected that this Convention were afraid of the light of investigation.

Mr. Edwards agreed with the gentleman from New-York (Mr. Sharpe)

that the time proposed for deliberation was unnecessarily long. If the amend-
ments were submitted on the first of January, there would then be forty-six days

for examination, after allowing time for the circulation of our proceedings to

the remoiest couiitics in 'Jt" state. He was in favour of the 26th of December,
the day after Christmas. The people would then be more at leisure, than at

any other time.

Mr. Fairlie was opposed to making this a holy-day business. It was a

question of too much moment to be decided at such a season ; and the period

for consideration was too short. He was in favour of the third Tuesday of Ja-

nuary.

Messrs. Russell and Young made a few observations in favour of the long-

est Lorm, when the question on filling the blank with the third Tuesday in Ja-

nuar; was taken and carried without a division.

The blank for the meeting of the canvassers was also filled with the 15th day

of i- cji u.iry.

On motion of Mr. Fairlie, and after some discussion by him, and Messrs. Ead-

clilfand Young, the tliird resolution was amended so as to authorise the five

thousand copies of these resolutions and of the amended constitution to be dis-

tributed by special messengers.

The preamble and resolutions as amended then passed, and the committee

rose f.nd reported.

On molion of Col. Young, the Convention resolved itself into a committee of

the whole, on the amendments as reported by the committee of which Mr.

Yates is Chairman.— ^Ir. Lawi-ence in the chair.

The first article (relative to the council of revision) was read.

On motion of Mr. Tompkins, the two first lines, containing the words ' tlie

council of revision, as established by the 3d article of the constitution, is abolish-

ed,' were stricken out.

The second article (relative to the executive department) was read.

Gen. Root moved to amend the article, so as to make the governor and lieu-

tenant governor elective anuuoUy, instead o/every two years.

The motion was supiiorted by Messrs. Root and Hogeboom, and opposed by

Messrs. i^dwards and Fairlie, when the question was taken by ayes and noes,

and decided in the negative, 61 to 49, as follows :

]\T0E3_]v[essrs. Bacon, Baker, Beckwith, Bowman, Briggs, Brinkerhoff,

Buel, D. Clark, Clyde, Dubois, Duer, Dyckman, Edwards, Fairlie, Hallock,

Ilees, Hunter, Huntington, Hurd, Jay, Jones, King, Lansing, Lefferts, Milli-

kin, Munro, Nelson, Paulding, Porter, Radcliff, Khinelander, Rockwell, Ro-

gers. Rose, Ross, Faissell, Sage, Sanders, Schenck, Seaman, Sharpe, I. Smith,

R. Smith, Stagg, Steele, Sylvester, Ten Eyck, Van Home, Van Ness, J. R. Van

Rensselaer, S. Van Rensselaer, Van Vcchten, Verbryck, Ward, A. "Webster,

Wendovcr, VVheaton, E. Williams, N. Williams, Woodward, Yates—61

.

AYES—Messrs. Barlow, Bir.lsevo, Brooks, Burroughs, Carver, Case, Child,

R. Clarke, Collins, Cramer Eastwood, Fenton, Ferris, Frost, Hogeboom,

Howe, Hunmhi-ev, Hunt, Hunting, Knowles, A. Livingston, P- R. Livingston,

ai'Cali. Moore, Park, Pike, Pitcher, Pumpeliy, Reeve, Richards, Root, Rose-



THE STATE OF NEW-YORK. 629

brug'h, R. Sanford, Seelj, Sheldon, Starkweather, Swift, Taylor, Townley,
Townsend, Tripp, Tuttle, Van Fleet, E. Webster, Wheeler, Woods, Wooster,

Young'—49-

Mr. Duer moved to strike out the word " biennial," with a view that a new
election for governor should take place immediately, in case of a vacancy by
death or otherwise.

Mr. Buel requested that the committee might rise for a few minutes, for

the purpose of giving some instructions to the committee of three, of which he
was a member.
The committee rose, and Mr. Buel stated the doubts of the committee, with

regard to the time when the provisions of the new constitution relative lo the

appointing power should take effect.

In reply to these enquires, and to furnish the necessary instructions to the

committee, Mr. Young offered the following resolution, which was adopted,

and referred to the committee of which Mr. N. Sanford is chairman :

Jiesolved, That no appomtments shall be made by virtue nf this article, or in tlie

manner therein prescribed until after the first day of January, 1823. Thai the

offices of all persons elected by the people or appointed by the council under the

constitution hereby amended, except as is herein otlierwise ordered, shall be deem-

ed to expire on the first day of January, 1823. Provided, however, thai thiy shall

continue to administer their respective oflTices tiiereafier until a new elec'ion or ap-

pointment of said offices shall be held or made pursuant to this article."

The Convention then re-resolved itself into a committee of the whole on the

amendments—Mr. Lawrence in the chair.

Mr. Duer modified his motion ;
providing for the election of a governor im-

mediately, in case his seat should become vacant by death or otherwise.

The motionwas supported by Mr. Duer, and opposed by Messrs. Root and

Tompkins, when the question was taken and lost.

Mr. Fairlie then offered an amendment to provide, in case of the death of

the governor and lieutenant governor, that the duties of the governor, in the

first place, be performed by the President pro tern of the senate ; and iu the

event of his death, by the speaker of the house of assembly.

Mr. Buel thought the contingency too remote for a constitutional provi-

sion.

Mr. Briggs inquired, who should administer the government, in case of the

death of the governor, the lieutenant-governor, the president of the senate pro

tern, and the speaker of the assembly ? To whom would the gentleman from

New-York resort, when this long line of legilimates should become extinct .''

Mr. Fairlie replied, that in such an emergency, he would send for the gen-

tleman from Schoharie.

The motion on the amendment was then put and lost.

The third article (relative to future amendments,) was read.

Mr. Tompkins moved to amend the article, by striking out the provision re-

quiring two-thirds of the second legislature to recommend amendments.

Mr. Radcliff opposed the motion, and moved to strike out the pr^ovision re-

quiring two-thirds of the first legislature, and to insert so as to require only a

majority of the first legislature to recommend amendments to (he people.

Mr. Tompkins withdrew his motion, and the question on Mr. KadclirF's motion

was taken by ayes and noes, and decided in the affirmative, 80 to 36, as fol-

lows :

AYES.—Messrs. Barlow, Beckwith, Birdseye, Bowman, Briggn, Brinker-

hoff, Brooks, Burroughs, Case, Child, D. Clark. F.. Clarke, Clyde, Co) (ins,

Cramer, Duer, Dyckman, Eastwood, Fenton, Ferris, Frost, Hallock, Boge-

boom, Howe, Humplirey, Hunt, Hunting, Hurd, Kuowles A- Livingsion, P.

R. Livingston, M'Call, Moore, Nelson, Park, Pike, Pitcher, President, Puni-

pelly, Radcliff, Ueeve, Richards, Rockwell, Rose, Kosebrugh, Ross, Russell,

Sags, R. Sandford, Schenck, Seaman, Seely, Sheldon, i. Smith. R. Smith,

Starkweather, Swift, Taylor, Townsend. Tripp", Tuttle, Van Fleet, Van Home,
.^, Webster, E. Webster, Wheeler, Woods, Woodward, Wooster, Young.—80
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NOES.—Messi-s. Bacon, Baker, Brecso, Edwards, Fairlie, Hunter, Ilunf-

ington, Jay, Jones, King, Lansing, Lefferts, Miliikin, Munro, Paulding-,

Porter, Rhinelander,. Rogers, Sanders, Sharps, Stagg, Steele, Sylvester, Ten
Eyck, Townley, Van Ness, J. R. Van Rensselaer, S. Van Rensselaer, Van
Vechten, Verbryck, Ward, Wendover, Wheaton, E. Williams, N. Williams,

Yates.—36.
The 4th article, (relative to the right of suffrage) was read.

Col. Young moved to insert the words " in the year next preceding the elec-

tion," after the word " thereon," in the first proviso to the first section, requir-

ing persons of colour to pay a tax for the year next preceding the election in

the same manner as white persons ; which was carried, and the section passed

without further amendment.
Mr. Tompkins moved to strike out the second section, which provides that

*' laws may be passed, excluding from the right of suffrage persons who have

been or may be convicted of infamous crimes."

Mr. Cramer was opposed to striking out; when the motion was put and lost.

The third section (requiring proofs of the requisite qualifications of voters)

passed without amendment; and the fourth section (abolishing the existing:

qualificr.tions of voters) was stricken out.

The filth and sixth sections (providing for elections by ballot, and prescribing

the oath of office) passed without amendment.

The fiftli arnclc, (relative to the commencement of the politicalyear) passed

without amendment.
Here Mr. E. Williams remarked, that we were going over precisely the

the same ground in this room vdiich the select committee of three were travel-

ling over in an adjoining chamber. If the proceedings of both bodies should go

before the public, the people might be in doubt which set of papers were spurious

and which genuine. He therefore moved that the committee rise and report ;.

which motion prevailed, and the committee rose without asking leave to sit

Pgain.

Adjourned to 10 o'clock to-mbrrovv rnorning-.

TFEDJVESDAY, J^OVEMBER 7, 1821.

The President took the chair at the usual hour, and the minutes of yesterday-

were read and approved.

Mr. N. Sanford, from the committee of three, appointed to incorporate and

arrange the amendments, in connexion with the remaining provisions of the pre-

sent constitution, presented a report, which was read by the secretary, in the

words following

:

'o

WE, the people of the state of New-York, acknowledging with gratitude

the grace and beneficence of God, in permitting us to make a free choice of

our form of government, do establish this constitution.

ARTICLE FIRST.

Sec. 1. The legislative power of this state shall be vested in a senate and

an assemblv.

Sec. II. "Tlie senate shall consist of thirty-two members. The senators shall

lie chosen for four years, and shall be freeholders. The assembly shall consist

of one hundred and twenty-eight members, who shall be annually elected.

Sec III. A majority ofeach house shall constitute a quorum to do business.

Each house shall determine the rules of its own proceedings, and be tiie judge

of the qualifications of its own members. Each house shall choose its own

officers ; and the senate shall choose a temporary president, when the lieu-

tenant governor shall not attend as president, or siiall act as governor.

Sec. IV. Each house shall keep a journal of its proceedings, and publish the

same, except such parts as may require secrecy. The doors of each house shail
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'he kept open, except when the public welfare shall require secr^-cy. Neither

house shall, without the consent of the other, adjourn for more than two days.,

8kc. V. The state shall be divided into eight districts, to be called senate

districts, each of which shall choose four senators.

The first district shall consist ofthe counties of Suffolk, Queens, Kings, Rich-
mond, and iYew-York.
The second district shall consist of the counties of Westchester, Putnam,

Dutchess, Ivockland, Orang-e, Ulster, and Sullivaq.

The third disirict shall consist of the counties of Greene, Columbia, Albany,
Rensselaer, Schoharie, and Schenectady.
The fourth district shall consist of the counties of Saratoga, Montgomery,

Hamilton, Washington, Warren, Clinton, Essex, Franklin, and St. Luvvrencc.

The fifth district shall consist of the counties of Herkimer, Oneida, Madison,
Oswego, Lev,'is, and Jefferson.

The sixth district shall consist of the counties of Delaware, Otsego, Che-
nango, Broome, Cortland, Tompkins, and Tioga.

The seventh district shall consist of the counties of Onondaga, Cayuga, Se-

oeca, and Ontario.

The eighth district shall consist of the counties of Steuben, Livingston,

Monroe, Genesee, Niagara, Erie, Allegany, Cattaraugus, and Chautauque.
And as soon as the senate shall meet, after the first election to be held in

pursuance of this article, they shall cause the senators to be divided by lot,

into four classes, of eight in each class, so that every district shall have one

senator of each class ; the classes to be numbered, one, two, three, and four.

And the seats of the first class shall be vacated at the end of the first year; of

the second class at the end of the second year ; of the third class at the end of

the tlmd year ; of the fourth class at the end of the fourth year ; and so on con-

tinually, in order tiiat one senator be annuall}' elected in each senate district.

Sec. VI. An enumeration of the inhabitants of the state, shall be taken under

the direction of the legislature, in the year one thousand eight hundred and
twenty-five, and at the end of every ten years thereafter ; and tlie said dis-

tricts shall be so a.ltered by the legislature, at the first session after the return

of every enumeration, that each senate district shall contain, as nearly as may
be, an equal number of inhabitants, excluding aliens, paupers, and persons of

colour not taxed; which districts shall remain una.ltered, until the return of

another enumeration. But ever} district shaLl at all times consist of contiguous

territory, and no county shall be divided in the formation of a senate district.

Sec Vn. The members of the assembly, shall be chosen by co;mties, and
shall be apportioned among the several counties of tlie state, as nearly as may be,

according to the numbers of their respective inhabitants, excluding aliens,

paupers, and persons of colour not taxed. An apportionment of members of as-

sembly shall be made by the legislature, at its first session after the return of

every enumeration ; and when made, shall remain unaltered untii anottier enu-
meration shall have been taken. But an apportionment of members of the as-

sembly shall be made by the present legislature ; and if not made by it, shall

be made by the first legislature elected, under this constitution ; and until the

next apportionment shall be made, the assembly shall consist ofone huod'cd and
twenty-six members, apportioned among the several counties as they now are.

Every county heretofore established, and separately organized, shall always be
entitled to one member of the assembly, and no new county shall hereafter be
erected unless its population shall entitle it to a member.

^Sec. VUI. Any bill may originate in either house of the legislature ; and
all bills passed by one house may be amended by the other.

Skc. IX. The members of the legislature, shall receive for their services, a
compensation to be ascertained by law, and paid out of the public treasury ; but

no increase of the compensation shall take effect, during the year in whiph it

shall have been made. And no law shall be passed, increasing the wages of the

legislature, beyond the sum of three dollars per day, unless by a majority of all

the members elected to both branches of the legislature ; and unless its contin-

uance shall be limited to two years after the passage thereof: :und the yeas an'l

nays shall be taken thereon, anil entercio;: {ho joiirnal'j.
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Rec. X. No member of (.be legislature, shall receive any civil appoinfuient

from the governor and senate, or from the legislature, during the term for Rhicb
he shall have been elected.

Sec. XI. No person, beinga memberof congress, or holding any judicial or
military office under the United States, shall hold a seat in the legislature. And if

any person shall, while a member of the legislature be elected to congress, or
appointed to any office, civil or military, under the government of the United
States, his acceptance thereof shall vacate his seat.

Sec Xlf. Every bill which shall have passed the senate and assembly, shall,

before it become a law, be presented to the governor : If he approve, he shall

sign it ; but if not, he shall return it with his objections to that house in which it

shall have originated ; who shall enter the objections at large on their journal,

and proceed to reconsider it. If after such reconsideration, two-thirds of the

members present, shall agree to pass the bill, it shall be sent, together with the

objections, to the other house, by which it shall likewise be reconsidered ; and
if approved by two-thirds of the members present, it shall become a law. But
in ail such cases, the votes of both houses shall be determined by yeas and nays,

and the names of the persons voting for and against the bill, shall be entered on
the journal of each house respectively. If any bill shall not be returned by the

governor within ten days (Sundays excepted) after it shall have been presented

to him, the same shall be a law, in like manner as if he had signed it, unless the

legislature shall, by their adjournment, prevent its return ; in v/hich case it sliall

not be a law.

Sec XIII. The political year shall begin on the first day of January ; and
the legislature shall every year assemble on the first Tuesday of Januarj',

unless a ditferent day shall be appointed by law.

Sec. XIV. The next election for governor, lieutenant-governor, senators

and members of assembly, shall commence on the first Monday of November,
one thousand eight hundred and twentj'-two ; and ail subsequent elections,

shall be held at such time, in the month of October, or November, as the legis-

lature shall, by law, provide.

Sec XV. The governor, lieutenant-governor, senators, and members of

assembly, first elected, under this constitution, shall enter on the duties of their

respective offices, on the first day of January, one thousand eight hundred and
twenty-three ; and the governor, lieutenant-governor, senators, and members
of assembly, now in office, shall continue to hold the same until the first day of

January, one thousand eight hundred and twenty-three, and no longer-

Sec. XVI. Ail officers holding- their offices during good behaviour, may be
removed by joint resolution of the two houses of the legislature, if two-thirds of

all the members elected to the assembly, and a majority of all the members elect-

ed to the senate, concur therein.

ARTICLE SECOND.

Sec I. Every male citizen of the age of twenty-one years, who shall havs
been an inhabitant of this state, one year preceding any election, and for

the last six months a resident of the town or county, where he may offer his

vote ; and shall have within the year next preceding the election, paid a tax to

the state or county, assessed upon his real or personal property ; or shall b}'

law be exempted from taxation ; or being armed and equipped according to

law, shall have performed within that year, military duty in the tnilitia of

this state; or who shall be exempted from performing militia duty in conse-

quence of being a fireman in any city, town or village in this state : And
also, every male citizen of the age of twenty-one years, who shall have been
for three years next preceding- such election, an inhabitant of this state ;

and for the last year, a. resident in the town or county, where he may of-

fer his vote; and shall have been, within the last year, assessed to labour

upon the public highways, and shall have performed the labour, or paid an
equivalent therefor, according to law ; shall be entitled to vote in the town
or ward where he actually resides, and not elsewhere, for all officers that now
sre, or hereafter mrjy h*^. clertive bv tlie people : BuL no man of colour, un-
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less he shall have been for three years a citizen of this state, and for one year next
preceding any election, shall be seized and possessed of a freehold estate of the
value of two hundred and fifty dollars over and above all debts and incumbran-
ces charged thereon ; and shall have been actually rated, and paid a tax there-
on, shall be entitled to vote at any such elcctioa. And no person of colour
shall be subject to direct taxation, unless he shall be seized and possessed of
such real estate as aforesaid.

Sec II. Laws may be passed, excluding from the right of suffrage, persons
who have been, or may be, convicted of infamous crimes.
Sec III. Laws shall be made for ascertaining by proper proofs, the citizens

who shall be entitled to the right of suffrag(!, hereby established.

Sec IV. All elections by the citizens, shall be by ballot, except for such
town offices, as may by law be directed to be otherwise chosen.

ARTICLE THIRD.

Sec I. The executive power shall be vested in a governor. lie shall hold
his office for two years ; and a lieutenant governor, shall be chosen at the same
ime, and for the same term.
Sec. II. No person, except a native citizen of the United States, shall be eli-

gible to the office of governor ; nor shall any person be eligible to that office^

who shall not be a freeholder, and shall not have attained the age of thirty years,

and have been five years a resident within this state ; unless he shall have been
absent during that time, on public business of the United States, or of this

state.

Sec III. The governor and lieutenant governor shall be elected at the times
and places of choosing members of the legislature. The persons respectively

having the highest number of votes for governor and lieutenant governor, shall

be elected ; but in case two or more shall have an equal and the highest num-
ber ofvotes for governor, or lieutenant governor,the two houses of the legislature,

shall by joint ballot, choose one of the said persons so having the highest num-
ber of votes, for governor, or lieutenant governor.

Sec IV. The governor shall be general and commander in chief of all the

militia, and admiral of the navy of the state. He shall have power to convene
the legislature, or the senate only, on extraordinary occasions. He shall com-
municate by message to the legislature at every session, the condition of th&

state ; and recommend such matters to them as he shall judge expedient. He
shall transact all necessary business with the officers of government, civiiiand

military. He shall expedite all such measures as may be resolved upon by the

legislature, and shall take care that the laws are faithfully executed. He shall

at stated times, receive for his services, a compensation which shall neither be
increased nor diminished, during the term for which he shall have been elected.

Sec. V. The governor shall have power to grant reprieves and pardons after

conviction, for all offences, except trea&oo and cases of impeachment. Upon
convictions for treason, he shall have jiower to suspend the execution of the sen-

tence, until the case shall be reported to the legislature at its next meeting ;

when the legislature shall either pardon, or direct the execution of the crimi-

nal, or grant a fartlier reprieve.

Sec VI. In case of the impeachment of the governor, or his removal from
office, death resignation or absence from the state, the powers and duties of the

office shall devolve upon the lieutenant governor until the next biennial elec-

tion, or until the governor absent or impeached shall return, or be acquitted.

But when the governor shall witli the consent of the legislature, be out of the

state in time ofwar. at the head of a military force thereof, he shall still continue

commander in chief of all the military f3rce of the state.

Sec VII. The lieutenant governor shall be president of the senate, but shall

have only a casting vote therein. If during a vacancy of the office of gover-

nor, the lieutenant governor shall be impeached, displaced, resign, die, or be
absent from the state, the President of the senate, shall act as governor, until

the vacancy shall be filled, or the disability shall cease.

80
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ARTICLE FOURTH.
Sec. I. Militia officers shall be chosen, or appointed, as follon-s : Captain*^

subalterns, and non-commissioned officers, shall be chosen by tlie written votes
of the members of their respective companies. Field officers of regimerits, and
separate battalions, by the written votes of the cominissioued officers of the re-

spective reg-iments, and sepaj-ate battalions. Brig-adier g-enerals, bv the field

officers of their respective brigades^ Major generals, brigadier generals, and
coin"ianding officers of regiments or separate battalions, shall appoint the stafT-

officers of their respective divisions, brigades, regiments, or separate battalions.

Sec. II. The governor shall nominate, and with the consent of the senate,
appoint all major generals, brigade inspectors, and chiefs of the staff depart-
ments, except the adjutant general and commissary general. The adjutant ge-
neral shall be appointed by the governor.

Sec. III. The legislature shall, by law, direct the time and manner of elect-
ing militia officers, and of certifying their elections to the governor. If the elec-
tors of captains, subalterns, or field officers of brigades, regiments, or separate
battalions shall neglect, or refuse to make such election, after being notified,

according to law, the governor shall fill the offices ; and the persons appointed
by him, shall hold their offices until an election shall be made.

Sec. IV. The commissioned officers of the militia shall be commissioned by
the governor ; and no commissioned officers shall be removed from office, unless
by the senate, on the recommendation of the governor, stating the grounds on
which such removal is reconmiended, or by the decision of a court-martial pur-
suant to law. The present officers of the militia shall hold their commissions,
subject to removal as before provided.

Sec. V. In case the mode of election and appointment of militia officers here-
by directed, shall not be found conducive to the improvement of the militia the

legislature may abolish the same, and provide by law for their appointment, and
removal, if two-thirds of the members present in each house, shall concur
therein.

Sec. VI. The secretary ofstate, comptroller, treasurer, attorney general, sur-
veyor general, and commissary general, shall be appointed as follows : The se-

riate and assembly shall each openly nominate one person for the said offices re-

spectively : After which, they shall meet together, and if they shall agree ia

their nominations, the persons so nominated shall be appointed to the office for

which he shall be nominated. Ifthey shall disagree, the appointment shall be
made by the joint ballot of the senators, and members of assembly. The treasu-

rer shall be chosen annually. The secretary of state, comptroller, attorney

(general, surveyor general, and commissary general, shall hold their offices for

three years, unless sooner removed by concurrent resolution of the senate and
assembly.

Sec VII. The governor shall nominate, by message in writing, and with the

consent of the senate, shall appoint all judicial officers, except justices of tlie

peace, who shall be appointed in manner following ; that is to say : The boards

of supervisors in every countv in this state, shall, at such times as the legisla-

ture may direct, meet together ; and they, or a majority of them so assembled,

shall nominate a list of persons, equal in number to the justices of the peace, to

be appointed in the several towns in the respective counties. And the judges

of the respective county courts of such counties, or a majority of them, shall al-

so meet and nominate a list, of the like number of persons ; and it shall be the

duty of the said boards of supervisors, and judges of county courts, to compare
such lists, at such time and place, as the legislature may direct : And if on

such comparison, the said boards of supervisors and judges of county courts,

shall agree in their nominations, in all, or in part, they shall file a certificate of

the nominations in which they shall agree, in the office of the clerk of the county

:

and the person or persons, nominated on both lists, shall be justices of the peace ;

And in case of disagreement in whole, or in part, it shall be the farther dut}' of

the said boards of supervisors, and judges respectively, to transmit their said

lists so far as they disagree, in the same, to the governor, who shall select from

the said lists, and appoint so many justices of the peace, as shall be requisite to
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iiU the vacancies. Every person appointed a justice of the peace, shall hold his

office for four years, unless removed by the county court for causes particular-

ly assigned by the judges of the said court. And no justice of the peace shall

he removed, until he shall have notice of the charges made against him, and aa

opportunity of being heard in his delcnce.

Skc. VIII. Shentis, and clerks of counties, including the register,and clerk,

of the city and county of iNew-York, shall be chosen by the electors of the re-

spective counlies, once in three years, and as often as vacancies shall happen.

Sherilfs shall hold no other office, and be ineligible for the next three years af-

ter the termination of their offices. They may be required by law, to renew

their security, from time to time ; and in default of giving such new security,

their offices shall be deemed vacant. But the county shall never be made re-

sponsible for the acts of the shenlf : And the governor may remove any such

sheriff, clerk, or register, at any time within the three years, for which he shall

be elected, giving to such sheriff, clerk, or register, a copy of the charge agamst

him, and an opportunity of being heard in his defence, before any removal shall

bo made.
Sec. IX. The clerk of courts, except those clerks whose appointment is pro-

vided for in the preceding section, shall be appointed by the courts ot which

they respectively are clerks ; and district attornies, by the county courts.

Clerksof courts,' and district attornics, shall hold their offices for three years,

unless sooner removed by the courts appointing them.

Sec X. Tiie mayors of all the cities in this state, shall be appointed annuallj',

by the common councils of the respecUve cities.

Sec. XI. So many coroners as the legislature may direct, not exceeding four

for each county, shall be elected in the same manner as sheriffs are directed to

be elected, and shall hold their offices for the same term, and be removable m
like manner.

Sec. XII. The governor shall nominate, and with the consent of the senate,

appoint masters and examiners in chancery ; who shall hold their offices for

three years, unless sooner removed, Ly the senate, on the recommendation of

the governor. The registers and assistant registers, shall be appointed by the

chancellor, and hold their offices during his pleasure.

Sec XIII. The clerk of the court of oyer and terminer, and general sessions

of the peace in and for the city and county of New-York, shall be appointed by

the court ofgeneral sessions of the peace in said city, and hold his office during

the pleasure of the said court; and such clerks and other officers of couits,

whose appointment is not herein provided for, shall be appointed by the several

courts, or by the governor, with the consent of the senate, as may be directed

by law.

Sec XIV. The special justices, and the assistant justices, and their clerks ia

the city of New-York, shall be appointed by the corporation of the said city ;

and shall hold their offices for the same term, that the justices of the peace, in

the other counties of this state, hold their offices, and shall be removable ia

like manner.
Sec XV. All officers heretofore elective by the people, shall continue to be

elected ; and all other officers, whose appointment is not provided for by this

constitution, and all officers whose offices may be hereafter created by law,

shall be elected by the people, or appointed, as may by law be directed.

Sec XVI. Where the duration of any office is not prescribed by this consti-

tution it may be declared by law ; and if not so declared, such office shall be

held during the pleasure of the authority making the appointment.

ARTICLE FIFTH.

Sec I. The court for the trial of impeachments and the correction of errors,

shall consist of the president of the senate, the senators, the chancellor, and

judges of the supreme court or the major part of them ; but when an impeach-

ment shall be prosecuted against the chancellor, or any judge of the supreme

court, the person so impeached, shall be suspended from exercising his office,

until his acquittal ; and when an appeal from a decree in chancery shall be

heard, the chancellor shall inform the court of the reasons for bis decree, but
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shall have no voice in the final sentence ; and when a writ of error shall be

brought on a judgment of the supreme court, the judges of that court shall as-

sign the reasons for their judgment, but shall not have a voice for its alBrmance

or reversal.

Sec. II. The aesembly shall have the power of impeaching all officers of this

state for misconduct in office : but a majority of all the members elected, shall

concur in an impeachment. Before the trial of an impeachment, the members

of the court shall take an oath or affirmation, truly and impartially to try and

determine the charge in question, according to evidence ; and no person shall

be convicted without the concurrence of two-thirds of the members present.

Judo-ment, in cases of impeachment, shall not extend farther than the removal

from office, and disqualification to hold, and enjoy, any office of honour, trust,

or profit under this state ; but, the party convicted shall be liable to indictment,

and punishment according to law.

Sec. III. Tlie chancellor, and judges of the supreme court, shall hold their

offices during good behaviour, or until they shall attain the age of sixty years.

Sec IV. The supreme court shall consist of a chief justice, and two jus-

tices.

Sec. V. The state shall be divided, by law, into a convenient number of dis-

tricts, not less than four, nor exceeding eight, subject to alteration, by the le-

.o-islature, from time to time, as the public good may require ; for each of which,

a district judge shall be appointed, in the same manner, and hold his office by

the same tenure, as the justices of the supreme court; and who shall possess

the powers of a justice of the supreme court at chambers, and in the trial of

issues joined in the supreme court, and shall preside in courts of oyer and ter-

miner and general gaol delivery, i^nd such equity powers may be vested in

the said district judges, and in the county courts, or in such other subordinate

courts, as the legislature may by law direct, subject to the appellate jurisdictioa

of the chancellor.

Sec. VI. Judges of the county courts, and recorders of cities, shall hold their

offices for five years, but may be removed by the senate, on the recommenda-

tion of the governor, for causes to be stated in such recommendation.

Sec. VU. The chancellor and judges of the supreme court, shall not hold

any other office or public trust.

ARTICLE SIXTH.

Sec. I. Members of the legislature, and all officers, executive and judicial,

except such inferior officers as may by law be exempted, shall, before they enter

on the duties of their respective offices, take and subscribe the following oath

or affirmation : I do solemnly swear, (or affirm, as the case may be,) that I will

support the constitution of the United States, and the constitution of the state

ofNew-York ; and tliat I will faithfully discharge the duties of the office of

according to the best of my ability.

And no other oath, declaration, or test, shall be required as a quahfication for

anv office or public trust.
^ ARTICLE SEVENTH.
Sec. I. No member of this state shall be disfranchised, or deprived of any of

the rights or privileges secured to the citizens of this state by this constitution,

unless by the law of the land, or the judgment of his peers.

Sec. II. The trial by jury in all cases in which it has been heretofore used,

shall remain inviolate for ever ; and no new court shall be instituted but such as

shall proceed according to the course of the common law, except such courts

of equity, as the legislature is herein authorized to establish.

Sec III. The free exercise and enjoyment of religious profession and wor-

ship, without discrimination or preference, shall forever be aHowed in this state

to all mankind ; but the liberty of conscience hereby secured, shall not be so

construed aS to excuse acts of licentiousness, or justify practices inconsistent

with the peace or safety of tliis state.

Sec IV. No minister of religion, or priest of any denomination whatever,

shall hold any civil or military office or place in this state.

Sec V. The militia of this state, shall, at all times hereafter, be armed and

disciplined, and in readiness for service ; but all such inhabitants of this state,-
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of any religious denomination wiiatover, as from scruples of conscience, may b©
averse to bearing aims, shall be excused therefrom, by paying to the stale an
equivalent in money ; and the legislature sliall provide by law, fur the eollcctioa

of such equivalent, to be estimated according to the expfeuse, in time, and mo-
ne}"^, of an ordinary able bodied militia, man.

yEC. VI. The privilege of tiic writ of habeas corpus, shall not be suspended,

unless when in cases of rebellion, or invasion, the public safety may rccjuire its

suspension.

Sec VII. No person shall be held to answer for a capital, or otherv,'ise infa-

mous crime, except in cases of impeachment, and in cases of the militia, whea
in actual service, and the land and naval forces in time of war, or which this

state may keep, with the consent of congress, in time of peace, and in cases of
petit larceny, under the regulation of the legislature, unless on presentment, or

indictment of a grand jury ; and in every trial on impeachment or indictment,

the party accused shall be allowed counsel as in civil actions. No person shall

be subject, for the same offence, to be twice put in jeopardy of life or limb ; nor

sliall he be compelled, in any criminal case, to be a witness against himself;

nor be deprived of life, liberty, or property, without due process of law : Nor
shall private property be taken for public use, without just compensation.

Skc. VIII. Every citizen may freely speak, write and publish his sentiments,

on all subjects, being responsible for tlie abuse of that right ; and no law shall

be passed, to restrain, or abridge, the liberty of speech, or of the press. In all

prosecutions or indictments for libels, the truth may be given in evidence, to

the jury ; and if it shall appear to the jury, that the matter charged as libellous,

is true, and was published with good motives, and for justifiable ends, the party

shall be acquitted ; and the jury shall have the right to determine the law and
the fact.

Sec IX. The assent of two-thirds of the members elected to each branch of

the legislature, shall be requisite to every bill appropriating the public monies

or property, for local or private purposes, or creating, continuing, altering, or
renewing any body politic or corporate.

Sec. X. The proceeds of all lands belonging, or which may hereafter belong-

to this stale, except such parts thereof as may be reserved or appropriated to

public use, or ceded to the United States, whicli shall hereafter be sold or dis-

posed of, together with the fund denominated the common school fund, shall be
and remain a perpetual fund ; the interest of which, shall be inviolably appro-

priated and applied to the support of common schools througliout this state-

Kates of toll, not less than those agreed to by the canal commissioners, and set

forth in their report to the legislature of the twelfth of March, one thousand

eight hundred and twenty-one, sliall be imposed on, and collected from all parts

of the navigable communications between the great western and northern lakes

and the Atlantic ocean, which now are, or hereafter shall be made and complet-

ed : And the said tolls, together with the duties on the manufacture of all salt,

as established by the act of the fifteenth of April, one thousand eight hundred
and seventeen ; and the duties on goods sold at auction, excepting therefrom

the sum of thirty-three thousand five hundred dollars, otherwise appropriated-

by the said act; and the amount of the revenue, established by the act of the

legislature of the thirtieth of March, one thousand eight hundred and twcntj', in

lieu of the tax upon steam-boat passengers ; shall be and remain inviolably ap-

jiropriated and applied to the completion of such navigable communications,

and to the payment of the interest, and reimbursement of the capital, of the

money already borrowed, or which hereafter shall be borrowed, to make and
complete the same. And neither the rates of toll, on the said navigable com-
munications, nor the duties on the manufacture of salt aforesaid, nor the duties

on goods sold at auction as established by the act of the fifteenth of April, one
thousand eight hundred and seventeen ; nor the amount of the revenue esta-.

blished by the act of March the thirtieth, one thousand eight hundred and twen-

ty, in lieu of the tax upon steam-boat passengers, shall be reduced or diverted,

at any time before the full and complete payment of the principal and interest

of the money borrowed, or to be borrowed, as aforesaid. And the legislature

shall never sell cr dispose of the salt springs belonging to this slate, nor (he
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lands contiguous thereto, which may be necessary or convenient for their use

:

nor the said navigable communicalioos, or any part or section thereof; but the

same shall be and remain the property of this state.

Sec. XI. No lottery shall hereafter be authorized in this state ; and the le-

gislature shall pass laws to prevent the sale of all lottery tickets within this

state, except in lotteries already provided for by law.

Sec ^H. No purchase or contract for the sale of lands in this state, made
since the fourteenth day of October, one thousand seven hundred and seventy-

five, or which may hereafter be made of or with the Indians in this state, shall

be valid, unless made under the authoiity, and with the consent of tiie legis-

lature.

Sec. XIII. Such parts of the common law of England, and of the acts of the

legislature of the colony of New-York, as together did form the law of the said

colony, on the nineteenth day of April, one tliousand seven hundred and seventy-

five, and the resolutions of the Congress of tiie said colony, and of the conven-

tion of the state of New-York, in force on the twentieth day of April, one thou-

sand seven hundred and suventy -seven, which have not since expired or been
repealed, or altered ; and such acts of the legislature of this state as are now ia

force, shall be and continue the law of this state, subject to sucii alterations as

the legislature shall make concerning the same. But all such parts of the com-
mon law, and such of the said acts, or parts thereof, as are repugnant to this

constitution, are hereby abrogated.

Sec. XIV. All grants of land within this state, made by the Kmg ot Great
Britain, or persons acting under his authority, after the fourteenth day of Octo-

ber one thousand seven hundred and seventy-five, shall be null and void : but

nothing contained in this constitution, shall affect any grants of land within this

state, made by the authority of the said King or his predecessors, or shall annul

any charters to bodies politic or corporate, by him or them, made before that

day : or shall affect any such grants or charters since made by this state, or by-

persons acting under its authority; or shall impair the obligation of any debts

contracted by the state, or individuals, or bodies corporate, or any other rights

of property, or any suits, actions, rights of action, or proceedings in courts of

justice.

ARTICLE EIGHTH.
Sec I. Any amendment, or amendments, to this constitution, may be pro-

posed in the senate or assembly, and if the same shall be agreed to by a major-

ity of the members elected to each of the two houses, such proposed amendment,
or amendments, shall be entered on their journals, with the yeas and nays taken
thereon, and referred to the legislature then next to be chosen ; and sliall be
published for three months previous to the time ofmaking such choice, and if, in

the legislature next chosen as aforesaid, such proposed amendment, or amend-
ments, shall be agreed to, by two thirds of all the members elected to eaclr

house, then it shall be the duty of the legislature to submit such proposed
amendment, or amendments, to the people, in such manner, and at such time,

as the legislature shall prescribe ; and if the people shall approve and ratify

such amendment, or amendments, by a majority of the electors qualified to vote
for members of tlie legislature voting thereon, such amendment, or amend-
ments, shall become part of the constitution.

ARTICLE NINTH.
Sec. I. This constitution shall be in force after the last day of December,

in the year one thousand eig'it hundred and twenty-two. But such parts of the
same as respect the right of suffrage, and the elections to be held on the first

Monday of November in tlie year last mentioned, shall take effect on that day.
And sheriffs, clerks of counties, and coroners, shall then be elected ; but they
shall not enter on the duties of their offices before ttie first day of January next
following. All persons in office on the last day of December in the year one
thousand eight hundred and twenty-two, shall hold their offices until the same
shall be filled in pursuance of this constitution.

Sec. II. The existing laws relative to the manner of holding and conduct-
ing elections, and making returns, shall be in force in respect to the election*
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to be held on the fust Monday of November, one thousand eig-ht hundred and
twenty-two, so far as the same are apphcablc. And the present Icg-islafure may
pass I.iitbcr laws for tlie execution of the provisions of this constitution, in re-
spect to the elections to be then held.

Mr. Sanford remarked, that the committee had made out two copies of the
report, one of wliich was then in the hands of tlie printer, and would be ready
for the use of the members by 5 o'clock in (he afternoon.

Mb. Buei-, from tlie committee, iioped the Convention would not think pro-
per to enter upon the consideration of the report, till the wliole of it was printed
and laid on the table, as it would be impossible to act on it intelligiblv, unless
the whole was seen and taken up in connexion.

Gf.n. Foot called for the reading- ag-ain of that section, recognizing the
common law of England, and the colonial laws and statutes, so far as recognized
by tlie present constitution. He believed.the recognition unnecessary.
The section was read, and Mr. But.l explained. He thought it would be

dangerous to strike out this recognition, without knowing what laws and statutes

it would affect

Mr. R. said that four or five editions of the laws now in force in this slate,

had been published, none of which contained any laws, that had not been re-

enacted—some of them several times.

\.R. Jay remarked, that in Varick and Jones' edition of revised laws, there
wore several which had not been re-enacted.

Mr. Va.n VECHTF.^' was opposed to sweeping off, without examination, all

colonial laws and statutes, some of which might have a bearing, of which we
are wholly ignorant.

Gen. Root could not consent to send a constitution to the people, which re-

cognized English statutes.

Mr. Whkaton stated, that having had the honour to be a member of (he se-

lect committee to which this important subject had been referred, he hoped that

when the Convention acted on it, they would proceed in something like a re-

gular manner. He wished the articles to be taken up in a regular order, as they
stood in the report ; as it would be found that the committee had transposed the
different parts of the old constitution as well as of the new ; and changed not a lit-

tle of the style and phraseology of both. This was a task ofmuch more difDculty

than, possibly, the house supposed, when it was confided to the select commit-
tee, who had anxiously endeavoured, and used all possible diligence to accom-
plish with accuracy the work in the very limited time which was allowed them
for that purpose. It was necessary for them to use very great caution in abro-
gating any particular portion of the old constitution, as the rights of property
and of public and private corporations might be affected bj' it in a manner that
could not now be anticipated. With this view, the committee had inserted a sav-

ing clause for all existing laws, and charters, and grants of land, which might pos-
sibly be impaired by this transition from the old to a new government. But
the gentleman from Delaware would find^ on a comparison of the old and new
constiti'tijns, that no British statutes xvhatever, were revived or confirmed by
the report : which was strictly confined to the existing laws of the state. To
give time for such a comparison of every part of both instruments, it was ne-
cessary that the members of the Convention should have them, in print, on their

table ; they could then proceed with that deliberation which ought to charac-
terize the discussions of this bodj-.

The subject was thereupon postponed till it shall be brought up in order be-
fore the Convention.

IMr. Steele offered the following resolution:

Uesolveds That a respectful address be presented to the people of this stale,

M'ilh the constiuition that shall be approved by this Convention, and that a com-
mittee of members be appointed to draft and report the same.

After some discussion by Messrs. Shnrpe, J. R. Van Eensselaer, Buel,
Birdeeje, Van Vechtcn, Root, and N. Williams, in which the resolution was
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supported on the ground of its being' proper for the people to have a full ex-

pression of the sentiments of this Convention, and of its being- customary in

such cases ; and opposed upon the ground that the people had a fair expression

of the sentiments of the Convention in the amended constitution itself, and

that if auv other explanations were necessary, an address might be made by in-

dividuals in an unofficial capacity ; the question was taken by ayes and noes,

and decided in the affirmative, as follows :

AYES.—Messrs. Barlow, Beckwith, Bowman, Briggs, BrinkerhofT, Brooks,

Burroughs, Carver, Case, Child, R. Clarke, Collins, Dubois, Dyckman, East-

wood, Fairlie, Fenton, Frost, Hogeboom, Howe, Hunt, Hunting, Knowles,

LefFerts, A. Livingston, P. R. I-iivingston, M'Call, Moore, Nelson, Park, Pitch-

er, Porter, Pumpclly, Radcliff, Richards, Rockwell, Root, Rosebrugh, Ross,

Russell, Sage, jV. Sanford, R. Sandford, Schenck, Seaman, Seely, Sharpe,

Sheldon, Starkweather, Steele, Swift, Taylor, Townley, Townsend, Tuttle,

Verbrvck, Ward, A. Webster, Wheeler, N. Williams, Woods, Young.—61.

NOES.—Messrs. Bacon, Baker, Birdseye, Buel, Clyde, Duer, Edwards,

Ilallock, Hees, Hunter, Huntington, Jay, Jones, King, Lansing, Lawrence,

Millikin, Munro, Paulding, Rhinelander, Rogers, Sanders, L Smith, R. Smith,

Stagg, Sylvester, Ten Eyck, Van Fleet, Van Home, Van Ness, J. R. Van
Rensselaer, Van Vechten, E. V/ebster, Wendover, Wheaton, E. Williams,

Woodward, Wooster, Yates.—39.

On motion, it was decided, that the committee to draft the address consist

of three, and the President named Messrs. Root, Hunting, and Steele to com-

pose the said committee. Adjourned to 10 o'clock to-morrow morning.

THURSDAY, J^OVEjVBER 8, 1821.

The Convention met as usual, and the minutes of yesterday were read and

approved.

Mr. N, Wii.mams offered the following resolution :

^'Ordered, That there-printing of the journals of 1801, which has been

done for the use of this Convention, be charged to the contingent expenses at-

tendant on their proceedings.'" Carried.

The Convention then went into committee of the whole, on the report of the

select committee to whom was referred the subject of incorporating and con-

solidating into an amended constitution, all the sections and provisions to the

cxistingconstitution which are not modified, altered, or abolished; together

with th'e alterations and amendments approved, or to be approved by this Con-

vention—Mr. Lawrence in the chair.

The first six sections of the report on the legislative power were read, and

with a few verbal amendments passed.

The seventh section, (relative to members of assembly,) was read, when

^Mr. Russell moved to strike out all that part of the section after the word

«' taken," in the tenth line, to the word " every," in the seventeenth line, and

to insert in lieu thereof as follows:

" \nd niitll an apportionment of members of assembly be made by the legisla-

ture,' according to the pi-ovisions of tliis consUlution, the members of assembly

sh'dl he clioscn in l!ie respecUve counties, in ihe proportions foUowmg, to wit

:

" Mhanv 3, Allegany 1. Kroome 1, Cavuga 4, Chenango 3, Clianlauque 1, Clin-

ton 1, Columbia 3, Corlhmd 2, Cattaraugus 1. Delaware 2, Dutchess 4, Essex L
K-ie 1, Franklin 1, Genesee 4, Greene 2, Heikimer 3, JefTerson 3, Kings 1, Living-

ston2 I^wis 1, Madison 3, Munix.e 3, Montgomery and Hamdton 4, Niagara 1,

Vew-Yfti-lc 10. Oneida 5, Orange 4, Onondaga 4, Ontario 6. Otsego 4, Oswego 1,

I'ulnam 1, Qaeei.s 2, Iteiisselaer 4, Riclimond 1, Rockland 1, Saratoga o, Scher.ec-

ladv 1 Seneca "^ Schnhirie 2, S^. Lawrence 1, Steuben 2, Suffolk 2, Sullivan 1,

Tioga's, Tompkins 2, Ulster 3, Warren 1, Washington 4, Westchester 3."

A d;«cnssion en«»ued, in jvhich Messrs. N. Sanford, Buel, Sharpe, WJicclcr,

Birdsove, liiulclilf: lutig, Crainor, Van V«chteu, Young, and Root, took part,
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whea the question was taken by ayes and noes, and decided in the negative,

7G to 27, as follovvs :

NOES.—Messrs. Baker, Barlow, Beckwith, Bowman, Brings, Case, Child,

D. Clarke, Collins, Cramer, Dubois, Diier, Dyckman, Edwards, Fenton, Frost,

JIallock, Hojeboom, Howe, Hunt, Hunter, Hnnting-, Hurd, Jones King,

Knowles, Lansing-, Lefferts, A. Livingston, P. R. Livingston, M'Call, Miliikin,

Moore, Munro, Park, Paulding, Pike, Pitclier, Pumpelly, Kadcliff, lleeve,

Rhinelander, Richards, Rockwell, Root, Rac, Rosebrugh, Ross, Sage, San-

ders, R. Sandford, Schenck, Seaman, Seely, Sharpe, Slieldon, 1. Smith, Stagg,

Starkweather, Swift, Sylvester, Taylor, Townley, Tuttle, Van Fleet, Van
Home, Van Ness, J. R. Van Rensselaer, Van Vechten, Verbryck, E. Web-
ster, Wendover, Wheeler, Woodwai-d, Wooster, Yates, Young,—vli.

AYES.—Messrs. Bacon, Birdscye, Brinkerho/F, Brooks, Buel, Burroughs,

Carpenter, Carver, Eastwood, Fairlie, Ferris, Huntington, Jay, Nelson, Por-

ter, President, Rogers, Russell, N. Sanford, R. Smith, Steele, Ten Eyck, Town-

send, Ward, Whcaton, E. Williams, Woods—27.

The 7th section passed, with an amendment, making it imperative on the

present legislature to apportion the members of the assembly according to the

last United States census.

The 8th section (relative to originating bills) passed without amendment.

The 9th section (relative to compensation of the members of the legislature,)

was read.

Mr. Tompkins moved to strike out the words from " and," in the 6 th hne, to

the word '^ thereof," in the 1 Itli, embracing the clause wliich prohibits the le-

gislature to increase their wages beyond tliesun^nf ^3 per day.

Mr. Sheldon called for the ayes and noes ; and in making this call, he op-

posed at considerable length the motion of Mr. Tompkins. He believed three

dollars a dav was an adequate compensation for members; and it was well to

place acheck upon those who might leel power and forget riglit.

.MR. Tompkins thought we were belittleing ourselves, by courting populari-

ty in tiiis way. The prices of labour and the expense of living were constant-

iy varying. It might iiappen that the services of a member of the legislature

would hereafter be worth five, six, or seven dollars a day ; and yet we were

about to tie up the hands of the legislature for perhaps half a century.

Mr. BRifiOS did not differ much from the gentleman from >2ontgoinery, (Mr.

Sheldon) but it would in his opinion be imprudent to shackle the legislature

with a constitutional provision of this kind.

jMr.Van' Vechten proposed a modification of Mr. Tompkins' motion, by in-

cluding t!ie whole section after the word " and" ; to which Mr. T. assented.

Mr. Ross was unwilling we should manifest so much distrust of future legis-

latures, although he had no particular objections to the section as it now stands.

Mr. Child was sorry to see so many amendments proposed at this late hour.

If we recommenced the work of amendment in this way there would be no end

to our labours. There were some things he would wish to see altered, such aa

the mode of electing sheriffs, &;c.

Mr. Birdseye made a few remarks against a clause of this kind. It was en-

tering too much into detail.

Mr. WnKELER then moved to strike out all that part of the section, which

follows t'ne word per day"—so as to limit the maximum at three dollars perma-

nently in the constitution.

Wlieveupon VIr. Tompkins suspended his motion, and after some discussion

bv Messrs. Fairlie and Burroughs, the question on Mr. Wheeler's motion was

taken by ayes and noes, and carried in the affii-mative, as follows :

AYES—Messrs. Baker, Bacon, Bowman, Buel, Carver, Child, Clyde, Col-

lins, Cramer, Dubois, Duer, EdwE^rds, I'erris, Hallock, Hogeboom, Hurd,

Jones, Knowles, A. Livingston, Munro, Pike, Pitclier, Porter, President, Pum-
pelly, Reeve, Richards, Rockwell, Rogers, Rosobrugh, Sanders, N. Sanforci,

Seciy, Sheldon, R. Smith, Stagg, Starkweather, L Sutheiland, Ten Eyck,

Townley, Townsend, Tuttle, Van Buren, Van Home, J. R. Van Rensselaer,

Verbryck, E. Webster, Wbeolcr, Woodward, Wooster, Yates, Young.—53.

jSOEii—Messrs. Barlow, Beckwilh, Dirdseve, Brig-gs, Briukerhofi', Brcoks,

31
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Burroug-lis, Carpenter, Case, D. Clark, R. Clarke, Dyckman, Eastwood, Fair<-

lic, Frost, Howe, Hunter, Hunting-, Hunting-ton, Jay, King-, Lansing, LefTerts,

P. R. Livingston, M'Call, Millikin, Moore, Nelson, Park, Paulding, lladclifi;

Eiiinelander, Root, Rose, Ross, Russell, Sage, R. Sanford, Schcnck, Seaman,
Sliarpe, I. Smith, Steele, Swift, Sylvester, Taylor, Van Fleet, Ward, Wendo-
ver, Wheaton, N. Williams, V/oods.—50.

Mr. Tompkins then renewed his motion to strike out the words " and no law
shall be passed increasing the wages of the legislature beyond the sum of three

dollars per day," on which the question was taken by ayes and noes, and decid-

ed in the negative, as follows :

NOES—Mc^jrs. Bacon, Eaksr, Barlow, Brooks, Buel, Carpenter, Carver,

Case, Child, Clyde, Collins, Cramer, Dubois, Doer, Dyckman, Edwards, Fer-

ris, Hailock, llugeboom, Howe, Hunt, Murd, Jones, King, Kuowles, Lansing,

A. Livingston, V. R. Living-slou, Millikin, .Moore, Munro, Pike, Pitcher, Pum-
pellv, Reeve, Rhinelandcr, Rockwell, Rogers, Rose, Ross, Sage, Sanders, N.
Sanford, Seaman, Scely, Slioldon, R. Smith, Starkweather, I. Sutherland, Taj--

lor. Ten Eyck, Townley, Townsend, Van Buren, Van Fleet, Van Home, J.

R. Van Rensselaer, Verbryck, E.Webster, Wheeler, Woods, Woodward,
\Vocs{er, Yates, Young.—64.

AYES—Messrs. Birdseye, Bowman, Briggs, Brinkerhoff, Burroughs, R.

Clarke, Fairlie, Fenton, Frost, Hunter, Hunting, Huntington, Jay, Lefferts,

M'Call, Nelson, Park, Paulding, Porter, President, Radcliff, Root, R. Sanford,

Schenck, Sharpe, I. Smith, Stagg, Steele, Swift, Sylvester, Tuttle, Ward,
Wendover, Vv'heaton, N. Williams.—37.

Mr. WnEATo?< moved to strike out the word " wages'^'and insert " compen-
sation," and to insert " members of the," so as to read "compensation of the

members of the legislature." Carried.

Mr. Nelson then moved to strike out " three" and insert " two," (dollars)

as the maximum of the pay of members. He had uniformly voted against fixing;

the compensation of the legislature, but if any sum were fixed, he would pre-

fer two dollars to three.

The question was taken by ayes and noes, and decided in the negative, 07

to 39, as follows :

KOES—-Messrs. Barlow, BrinkerhotT, Brooks, D. Clark, R. Clarke, Col-

lins, Dubois, Duer, Dyckman, Edwards, Fairlie, Fenton, Ferris, Frost,

Hailock, Hogeboom, Hunt, Hunting, Jay, Jones, King, Knowles, Lan-

sing, Lefferts, A. Livingston, P. R. Livingston, Millikin, Moore, Munro,

Paulding, Pike, Porter, Rhinelacder, Richards, Rockwell, Root, Ross, Rus-

sell, Sage, N. Sanford, Seaman, Scely, Sharpe, Slieldon, R. Smith, Stagg^

Starkweather, Steele, 1. Sutherland, Swift, Sylvester, Ten Eyck, Townley,

Townsend, Tuttle, Van Buren, Van Home, Van Ness, Van Vechten, Ver-

bryck, W-ard, E. Webster, Wheaton, Wheeler, N. Williams, Wooster—67.

AYES—Messrs. Bacon, Baker, Beckwith, Birdseye, Bowman, Briggs, Buck
Burroughs, Carpenter, Carver, Case, Child, Clyde, Cramer, Eastwood, Hun-
ter, Huntington, Hurd, M'Call, Nelson, Park, Pitcher, Pumpelly, Radcliff,

Reeve, Rogers, Rose, Rosebrugh, Sanders, R. Sandford, Schenck, I. Smith,

Taylor, Van Fleet. J. R. Van Rcnscplacr, Wendover, Woods, Woodward^
Yates, Young—39.

The section then passed without furtlicr amendment.
The tenth and eleventh sections (prohibiting members of the legislature

from receiving appointments from this state or United States) passed as report-

ed.

The twelfth section (requiring all bills wliicli have passed the two houses to

be presented to the g-overnor) was read.

Mr. Duer moved to strike out the words '^ in M'liich case it shall not be-

come a law," which follow the adjournment of the legislature, as being unne-

cessary. Lost.

Mr. Cramer moved to strike out lenand insert^ir, giving the governor five

days instead often, for returning bills with his objections. Lost.

The 13i.h, lltli, 15th and IGth sectiuus (relative to elections, the political
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year, and removal from office by the joiat vote of llic senate and assembly.)

passed without amendment.
Article Second, (right of suffrage) was read and passed without amend-

ment.
Gen. Root moved that the committee rise and report, with a view of having

the articles which have passed, engrossed by the secretary, if they shall be

agreed to by the Convention. After passing the preainb-e, the conmiiltee rose

and reported ; and
Gen. Root moved that the question be taken on agreeing to the report of the

committee of the whole.

Mr. Buel moved to transpose the 12th and IGth sections in the first article.

Carried.

Mr. Edwards moved to strike out the words " a free," in the preamble, so

as to read, permitting us to make choice of our government. Carried.

The Convention then re-resolved itself into a committee of the whole-

Mr. Lawrence in the chair.

Article Third, (executive department,) was read by sections, the first

five of which passed without amendment.
Mr. Birdseye moved to amend the 6th section (providing for a vacancy in

the office of governor,) by striking out the words " until the next biennial

election," and inserting the words " for the remainder of the term." Carried.

The 7th section (relative to the lieutenant governor) passed as reported.

Article Fourth, (appointing power,) was read by sections, the first two ot

MJHch passed as reported.

Mr. Buel moved to strike out the words " and the persons appointed by him

(the governor) shall liold their offices until an election shall be made."

The motion was supported by tiie mover and Col. Young, and opposed by

Gen. Root. Lost.

Gen. Root moved to strike out all that part of the section which follows the

word " governor,' in the third line, (authorising the governor to fill vacancies

in the militia in certain cases.) Carried ; and the section passed as amended.

Section 4th (militia officers to be commissioned by the governor) passed

without amendment.
Mk. Wheaton moved to amend the fifth section (authorizing llie legisla-

ture to change the mode of electing militia offipers) by striking out the words
" if two-thirds of the membei-s present in each house concur therein." His

reasons were, tliat the clause miglit at some future period lead to difficulties

between the national and the state governments ; and that the whole provision

for electing militia officers would be attended with the m»st injurious conse-

quences to the discipline of the militia. This would be peculiarly felt in the

city which he had the honour to represent. But the objection, to which he

wished now to call the attention of the house, was, that by the federal constitu-

tion, which was tlie supreme law of tlie land, congress is to provide fororgani-

;;ing, arming, and disciplining the militia, and the states reserve only the ap-

pointment of the officers, and the authority of training the militia according to-

the discipline prescribed by congress. It is congress, and not the state legisla-

ture, who are to organize the militia, and consequently to provide how it shall

be officered. The plan of appointing the militia officers of this state adopted

by the Convention is grounded upon the act of congress now in force. But

that act may be repealed, or modified. An entirely different organization of

the militia might hereafter be adopted by the national government. It had fre-

quently been proposed to classify the militia of the union, so as to render it a

more efficient force ; and Mr. W. ventured to predict that some such arrange-

ment would be ultimately found necessary. The legislation of the state wa«

subordinate to that of congress on this all-important subject. He entreated

the Convention to pause before they finally adopted this untried theory, which

would tie up the hands of the state legislature in such a manner that they could

not conform our militia laws to the laws of the United States. Suppose such a

t^hange as he had alluded to were to be thought indispensably necessary in

time of war ; and a minority in either house of the legislature, consisting oi

fnore than one-third, were obstinatejy to resist snyproixiged alteration in the
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org;anization of our militia, in order to make it conform to tlic g'cneral system

of the union, should we not be at open hostility with the national government?

Would not the military force of this stale be completely neutralized? Might
not a factious minority baffle all the efforts of patriotism, until the slow pro-

cess of amending- our s,tate constitution should bring us hack to our allegiance

to the union.

Mk. Van Buren opposed the motion. lie apprehended no difficulties of the

kind anticipated. The same objections would apply to all the sections relative

to military appointments.

Mr. VVheaton then moved lo reconsider the four first sections, with a view

of striking them all out.

Gen. Root opposed the motion.

Mr. Wheaton replied that the experience of the late war was enough to

show to what extreme lengths an opposition might go; and that if these live

sections wore all stricken out, it would not be necessary to insert any thing in

their place, as the 16th section provided that tlie legislature should regulate the

appointment of all such officers as were not specially provided for in the consti-

tution.

The question v/as put, and losl.

Mr. Wkeaton's motion to strike out the clause as above stated was also lost,

and the section passed without amendment.
Section 6lh (respecting appointments b}"- the legislature (passed as reported.

Mr. Buel moved to amend the 7th section (respecting the general appoint-

ing power, and mode of appointing justices of the peace) by sundry verbal al-

terations \Vhich were adopted, and the section passed as amended.

vSectinn Rth (respecting the election of sheriffs and county clerks by the peo-

ple) was read.

Mr. \Vhef.i,er moved to amend the section by inserting afler the word
" sheriffs," the words " shall be appointed in the same manner as justices of the

peace are directed to be appointed or chosen."

Mr. Van Buren wished the gentleman would modify his motion, so as to

make the sheriffs appointed by the governor and senate.

Mr. Wheeler assented to the modification.

Mr. Br[Ggs wished the gentleman would farther modify his motion, by

making justifies of the peace elective by the people.

Mr. Bacon remarked, that tliis subject had undergone great perils, both

among- its enemies and false brethren. He did not wish to be very pertinacioiis

on Ibis subject ; but would implore of the honorable gentlemen in favour of the

amendment, to spare one solitary feature in the constitution which should an-

swer the wishes of the people, after having pretended to do so much. Let the

experiment be tried, and if it shall lead to turmoil and confusion, the constitu-

tion provides an easy method of altering the plan, as the legislature shall think

proper. It is very possible the plan will be so well received bj' the people, that

they will hereafter determine that their justices of the peace shall also be

elected.

Mr. B. thought that some gentlemen were asking too much. It was impos-

sible for the gentleman from Delaware to spread his mantle overall his triends;

nnd notwithstanding the election of sheriffs in some counties would operate

rather unkindly, he did hope that this small remnant of power might be left

with the people.

Mr. Sharpe called for the ayes and noes, that it might be seen what gentle-

men had changed their minds on this subject.

The question on Mr. Wheeler's motion was then taken by ayes and noes,

and decided in the negative, as follows:

NOES— Messrs. Bacon, Baker, Barlow, Birdseye, Brecsc, Briggs, Brinker-

hoff. Brooks, Burroughs, Carpenter, Case, D.Clark, R. Clarke, Collins, Dubois,

Ducr, Dyckman, Edwards, Ferris, Frest, Hallock, Howe, Hunt, Hunter, Hunt-

ing, Huntington, Hurd, Jones, Lefferts, A. Livingston, M'Call, Millikin,

Moore, Munro, Park, President, Pumpelly, Radcliff, Rockwell, Root, Rose-

brugh, Russell, Rhinelander, Richards, Sage, Saunders, N. Sanford, Seely,

Sharpe, Sheldon, I. Smith, B. Smith, Stagg, Steele, Swift, Sylvester, Townley,
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Townscnd, Van Fleet, Van Ness, J. R. Van Rensselaer, Vcrbryck, "VVanl, E.

Webster, Wendover, Woods, Woodward, Wooster, Young.—68.

AYES—Messrs. Beckwilli, IJuel, Carver, Cliild, Clyde, Cramer, Eastwood^

Fcnton, Hogeboom, Jaj, Knowies, Lansing, P. K. Livingston, iNeUon, Pilcc,

Pitcher, Porter, Reeve, J\ogers, Ross, R. Sanford, Schenck, Hcaman, .Stark-

weather, I. Sutlicrland, Taylor, Ten Eyck, Tuttle, Van Buren, Wheeler, JV.

Williams, Yates.—34.

Cof,. Young oiiered Ihe following proviso to the 4th clausv.

:

" Provided, That if the election of sheiid" and clerk, aforesaid, or either of

Ihem, shall be found inconvenient, the legislature may provide by law for their

appointment, two thirds of tlie meuibers of both houses concurring therein."

ftlR. Shatipk remarked, that if the regulation were found inconvenient, the

constitution might be amended in t!ie manner provided.

CoL. Young believed there would be no danger in entrusting the alteration lo

the legislature, two thirds of which would not act contrary to the public inter-

est.

Mr. Wheeler lioped no objections would be raised to a proviso which,.in

his opinion, was safe and judicious.

Mr. Sharpe again spoke against the proviso, and remarked t!iat similar pro-

visos might be added to all the articles of the constitution. He could see no

reason for making this provision an exception.

Mr. Whp.aton was decidedly opposed to leaving any thing to llie legislatiire

vvliich coidd be properly fixed by the constitution. We were sent here to make

a constitution, and not"^to refcr'it to the fluctuating caprice of the legislature.

He had constantly voted, whenever the question came up, for the appointment

of sheriffs by tiie supreme executive of the state, believing the oftice to be a

ramification" of the executive power. But the majority of the convention had

determined otherwise, and he was content, especially as it would bo a nieans of

breaking into fragments that great mass of power and patronage vvhich had

lieretofore been concentrated at the seat of government, and of dispersing it

throughout the diiferent counties, which, he was persuaded, would be attended

with the most salutary consequences. He concluded with calling for the ayei

and mjcs on the question.

Mr. Buruougiis announced his intention to vote against the proviso, an5

pointed out the evil consequences to which it would lead.

The question was then taken by ayes and noes, and decided in the negacive,

1j to 20.

The section then passed without amendment.
Elections 9th and 10th passed as reported.

Mr. Tompkins moved to strike out the words 'are directed to be elected'

—

Carried.

Mr. Fenton moved to strike out the whole section, and leave the appoiul-

nicnt of coroners to the direction of the legislature

—

Lost.

Sections 12th, 13th, 14th, 15th and 16th, passed without amendment.

Ma. Wendover moved to reconsider the 4t!i section of the 2d article, rela-

tive to the commander of the militia and admiral of the navy.

The motion was supported by Messrs. Wendover and Radcliff, and opposed

by Mr. Tompkins

—

Lost.
" Article Fifth (relative to the judiciary) was read by sections.

Mr. Wiieaton moved to insert after "• judges of the supreme court," the

words " and district judges,^'' so that these latter .judges might also be members

of the court of errors. He stated his object to be to infuse more law mind into

that court, which was the highest tribunal in the state, and decided in the last

resort on the lives, liberties, and property of the citizens. Tlie house, by deter-

mining to reduce the number of the judges of the supreme court to three, had

deprived the court of errors of two of its law members. He wished to obtain a

compensation for this. By bringing the new district or circuit judges into the

court of errors, we should add to its learning, and at the same time improve the

character of these judges. We should raise the standard of the qualifications

of the men who might aspire to a judgeship in these ijew courts, by exacting

from them those qualifications which might be supposed tc fit them- for a seat iB
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the highest appellate tribunal. In his view, it was a serious objection to the

court of errors, as now constituted, that it contained so large a preponderancy

of men whose habits of life and means of education, however respectable tliey

might be in other particulars, could not be supposed to fit them to sit in judg-

ment to correct the errors of men who had made the study of the law the busi-

ness of their wh(Je lives.

Tlie question was taken thereupon and lost, and the first section passed with-

out amendment.
The second section being under consideration.

Mil. VVhf.aton moved to strike out the words " the assembly shall hai-e the

power of impeaching all officers of this state for misconduct in olfice," and to in-

sert the following :
—" The governor, lieutenant governor, and all civil officers

of this state shall be removed from office on impeachment for, and conviction of,

treason, bribery, or other higli crimes and misdemeanors. The assembly shall

have the power of impeachment : But," &c.

The motion was supported by Mr. King, when
Col. You.vg proposed amcdification of the motion, by making it read, all "ci-

Til olliccrs of this state for inal and corrupt conduct, and for high crimes and

misdemeanors."
Mr. Wheaton assented, and observed that he had taken the words of his

proposed amendment from the United States constitution, which was the near-

est approacii to a definition of the power of impeachment wliich he had any

where met v/itli. In certain periods of English history this power had unques-

tionably been abused, and perverted to the purposes of cruelty and oppression.

But it wasindispeiisably necessary to extend it further tlian it was carried by

the constitution of 1777, which only went to try and punish public officers for

official misconciuct. But there might be many cases ofcrime which would ren-

der it wholly unfit that a pu!)lic officer should remain in office, or bo ever agaia

entitled to the confidence of hi-5 country, which were entirely unconnected with

official misconduct.

The question was thereupon put and carried, and the section j^assedd.^

amended.
Section 3d passed as reported.

Mr. Biruskye moved to strike out the word "• two" in the 4t]i section, and

insert the word " three," making the number of the judges of tlje supreme

court four instead of three.

The question was taken by ayes and noes, and decided in the negative, as

follows :

]NjOES—Messrs. Barlov.', Briggs, Brooks, Burroughs, Carpenter, (,'ase,Child,

T>. Clark, R. Clarke, Cljde, t^oilins, Cramer, Dubois, Eastwood, Fcnton, Fer-

ris, Hallock, Ilogeboom, Ilowe, Hunt, Hunting, liurd, Knowles, A.Living-

ston,?. R.Livingston, M'Call, :^li!!ikin, Moore, Park, Pike, Pitcher, Presi-

dent, Pumpeily, Kccve, Richards, Rockwell, Root,Ross, Russell, Suge, Sanders,

K. Sanford, Schcnck, Seely, Sheldon, I. Smith, R. Smith, Starkweather, Steele,

Swift, Taylor, Towniey, Townsond, Tuttle, Van Fleet.Van Vechten, Verbryck,

E. Webster, Wheeler, V^oods, Wooster, Young—63.

AYES— Messrs. Bacon, Bcckwith, Eirdseye, Bowman, Brinkerhoff, ButU
Carver, Duer, Dyckman, Edwards, Fairlie, Frost, Hunter, Huntington, Jay,

Jones, King, Lansing, Lefierts, Munro, Nelson, Paulding, Porter, Radcliff,

Rhinelander, Rogers, Rose, N. Sanford, Seaman, Sharpe, Stagg, I. Sutherland,

Sylvester, Ten Eyck, Van Buren, Van Home, J. R. Van Rensselaer, Ward,

VV^endover, N. Williams, Woodward, Yates—4'2.

The section passed as reported.

Section 5th (relative to district courts) was read.

Mk. VVhkki.kr moved to strike out " district" wherever it oocurs tn the sec-

tion, and insert " circuit."—Carried, And the section passed with a few verbal

ameudi.ients.

Section 6th (respecting judges of county courts and recorders of cities) passed

as reporrcd.

Qen. 1\oot offered the following amendment

:

<' All votes for anv elcctire office given by the legislature, or the peplc. fo^'
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tiie chancellor or justice of the supreme court, or circuit juJge, during- his con-

jtinuancein his judicial office, shall be void."

Some modifications were proposed bj' Messrs. Tompkins and Wheeler, which

not being- assented to by Gen. Root, the question on the amendment was put and
carried.

Mr. AVheaton moved the following as an additional section to the 5th ar-

ticle :

" Tiie chancellor, ihe chiefjustice, and associate justices of the supreme court,

*iind the several circuit judges, shall, at stated times, receive for their services a
compeusaiion, which shall not be diminished during their continuance in office."

Mr. Wheaton had hoped that some other gentlemao would have made this

proposition, as lie had so frequently had occasion to trouble the house on the

subject of the judiciary. But he felt it to be his dut}' to make one more effort,

and he assured the Convention it should be the last, to place that most impor-

tant department of the government on something like a reasonable footing- of

independence, as to the direct control of the other departments. He confess-

ed that this seemed now almost impracticable, since it had been determined
that the judges should be removable by the joint resolution of a bare majority

of the senate and two thirds of the assembl3% This was indeed a very great
innovation on the ancient constitution of the state. But that constitution con-

tained no provision that the judges should receive fixed salaries. Such a regur
lation had been thought necessary even in England, where the judiciary was
not a co-ordinate branch of the government ; and it was contained in almost
every constitution in this country, that of the union included. A celebrated

writer (Mr. Constant,) whose love of liberty was as ardent as it was enlightened,

had said that the independence of the judiciary was the corner stone of con-
atitutional freedom ; and that the possibility of their removal, unless by a so-i

lenin judgment, was fatal to that independence. But if, in addition to this,

Uiey were constantly subject to the caprice of the leg'islature for their annual
compensation, how could the judges feel that degree of freedom of action which
was essential to the impartial administration of justice ? Unless it was intended
to make thfein tlie mere instmmcnts of the legislative department of the govern-
ment, their compensation ought not to be liable to I'cduction. The governor's
salary could neither be increased nor diminished. But he remained in office so

short a period, that the value of money and the expenses of living could not
much vary. Far different was the case of the judges, who held their offices for

many j'ears, and whose salaries might require an increase, but which could not
be subject to diminution without bringing them under the complete control of
the legislature.

The proposition was further supported by Messrs. King, I. Sutherland, and
Buel, on the ground that the judges ought not to be left at the mercy of the
legislature, as it would render them less independent ; and opposed by Messrs.
Young, Briggs, and Root, on the ground that the legislature had been, and pro-
bably would be, liberal in fixing the compensation of the judges.

On motion of Mr. Wheaton, the question on the amendment was taken by
ayes and noes, and decided in the negative, 70 to 26.

Mr. Ross moved to reconsider the fifth section of the fifth article, and stated
his object. Lost.

Mr. Fairlie moved to rise and report. Lost.

Mr. Raucliff offered the following proposition :

" Tiie chancellor, the justices of the supreme court, and the circuit judges, may
after they shall respectively arrive to the age of sixty years, be appointed for the
farther term of five years to any of the said offices. Lost.

Mr. Wheeler moved to reconsider the fourth section, relative to the num-
ber of judges of the supreme court. Motion to reconsider was lost.

Mr. Briggs moved to rise and report. Lost.
Gen. J. R. Van Rensselaer moved to reconsider the sixth section, with a

view of excluding judges of the United States' courts from the, same olgces as
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the chancellor and juJges of the supreme court arc excluded, by the amend-
ruent to that section. He also offered the following resolution :

Resolved, That no member of this Convention shall take, receive, or hold
^ny appointment or office directed or established by this constitution, at any
time before the first day of January, in the year 1825.

The motion to reconsider was lost.

Mr. Buel proposed a few verbal amendments to some of the sections passed

over, which were adopted.

Mr. Wendover made another ineffectual motion to amend the fourth sec-

tion of the third article.

The question on agreeing to the report of the committee of the whole, was
put and carried.

Gen. Root, chairman of the committee appointed to draft an address, re-

ported an address, which was read, and ordered to be printed.

The Convention then adjourned, to meet again at five o'clock this evening.

EVENING SESSION.

CoL. YouNO moved, that the printers be directed td proceed in the printing

oCthal part of the constitution which has been sanctioned by the Convention.

Much discussion took place, in the course of which a correspondence be-

tween the secretary of state and the comptroller, was read, by which it ap-

peared that the comptroller did not feel himself authorized by the law calling

the Convention, to pay out any monies from the treasury by the direction of the

Convention.
The Convention then went into a committee of the whole, on the revision of

the amended constitution—Mr. Lawrence in the chair.

Article Sixth, (relative to the oath of office,) was read, and passed without

amendment.
Articee Seventh, (bill of rights, and miscellaneous provisions,) was read.

On motion of Mr. King, the words " this state," in the tliird line of the

first section, were stricken out, and the word " thereof," inserted instead of

them ; and the first section passed without further amendment.
Mr. BiRDSEyE moved to amend the 2d section, by striking out the clause

which prohibits the institution ofnew courts.

After some discussion, by the mover, and by Messrs. Young and Burroughs,

the niotiiin was pu< and lost, and the section passed as reported.

Section third, (free exercise of religious profession,) passed without amend-

ment.
Section fourth, (declaring ministers of religion ineligible to office,) was read.

Mr. KI^G thought the phrase " ministers of religion," ambiguous, and mov-

ed to strike out " religion," and insert " gospel." Carried.

Gen. Root moved to strike out the whole section, and insert the article io

the present constitution.

The motion was opposed by Messrs. Buel, Briggs, and Wheaton, on the

ground that the provision as amended was more concise, while it conveyed near-

ly the same idea; and the committee had uniformly omitted all the recitals or

preambles in tlie old constitution, as being suijcrfluous ; and supported by Messrs.

Root and Van Buren, upon the ground that the article in the existing constitu-

tion is more full and explicit ; wlien the question on striking out and inserting-

was fiut and carried.

Mr. BiRDSEVE offered the following proviso :
" Provided, that nothing here-

in contained shall prevent any clergyman from being appointed to any office in

any literary corporation, or to any office merely literary."

Blessrs. Munro and Van Buren opposed the proviso, as being wholly unne-

cessary, the true exposition of the present clause not excluding clergymen from

offices inerely literary ; and Mr. Birdseye made a few remarks in its favour,

when the question was taken and lost, and the section passed as amended.

Section fifth, (requiring the militia to be armed and disciplined,) was read.

Mr. Jay moved to strike out "whatever as," and insert " which," in the

fouitli line, to remove au ambiguity iu the sciitcticc.
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Gen. Root penned this section, and believed the phraseolog-y sufficiently ex-

])licit. It was the lang'uag'e of the old constitution.

Mr. Radcliff thoug-ht there were objections to this section, as it now stands,

and moved to strike out the words '• as from scruples of conscience," and in-

sert " as holding' it unlawful to bear arms."
Mr. Jay then withdrew his motion, to give place to that of the gentleman

from New-York, (Mr. Radcliif.) The amendment of Mr. Radclilf was discus-

sed by Messrs. Root. Young, and Wheaton, tije latter of whom insisted that the

exemption ought only to apply to a sect having conscientious scruples, and not

to every individual pretending such scruples; when Mr. R. withdre\vhis mo-
tion, and that of xVIr. Jay was renewed, which was put and carried.

Mr. Jay then moved to strike out the words " of any religious denomination

whatever," which was opposed by Mr. Root, and lost.

Section sixth, (writ of habeas corpus,) was read, and passed without amend-
ment.

Section seventh, (prescribing the manner in which persons shall be answera-
ble for crimes, &c.) was read.

Mr. Van Buren moved to strike out the whole section, as being unneces-
sar}'. The motion was seconded and supported by Mr. Sharpe, and opposed by
Alessrs. Buel, Radcliff, Wheaton, and Munro, when the motion on striking out

was put and lost.

A motion was made by Mr. Buel, to insert after the words " private pro-

perty shall not be taken for public use without just compensation," the words
' to be assessed by a jury."

Some discussion took place between Messrs. Buel and Birdseye, when the

question on the amendment was put and lost.

Before the question on the whole section was taken, Mr. Radcliff wished
to make a few remarks on the importance of the section. He moved to insert
" assault and battery, and breaches of the peace," and explained his reasons for

the motion.

The motion was opposed by Messrs. N. Williams and Munro, and supported
by Mr. Sheldon, when the same was put and lost, and the section passed with-

out amendment.
Sections 8th and 9th (freedom of speech, and appropriation of public mo-

nies) were read, and passed as reported.

Section 10th (relative to the school and canal funds) was read.

Mn. Wheeler called for the ayes and noes, and explained his reasons for

making the call.

Some discussion took place between Messrs. Van Buren, Ward, Birdseye,

and Radcliff.

Ml!. Wheeler moved to strike out the words, " or lands which may hereaf-

ter belong to the state."

Another debate ensued, in which Messrs. Van Buren, King, Jay, Young,
Tompkins, J. R. Van Rensselaer, and RadclitF, took part, and in which the

state of the property appropriated to the school fund, was explained, when the

question was taken by ayes and noes, and decided in the affirmative, 52 to 47,

as follows :

AYES—Messrs. Bacon, Beckwith, Birdseye, Brinkerhoff, Brooks, Bur*
roughs. Child, Clyde, Cramer, Duer, Eastwood, Fairlie, Hallock, Hogeboom>
Howe, Hunt, Hunting, Huntington, Hurd, Jones, Lansing, P. R. Livingston?

Millikin, Nelson, Pike, Pitcher, Reeve, Richards, Rockwell, Rogers, Rose*

Russell, Sanders, R. Sandford, Seaman, I. Smith, Steele, I. Sutherland, Ten
Eyck, Townley, Van Buren, Van Home, Van Ness, J. R. Van Rensselaer,

Van Vechten, Ward, E. Webster, Wheeler, N. Williams, Woods, Woodward,
Yates—52.
NOES—Messrs, Baker, Barlow, Briggs, Buel, Carver, D. Clark, Collins,

Dubois, Edwards, Fenton, Frost, Hunter, Jay, King-, Knowles, Lefferts, A.
Livingston, M'Call, Moore, Munro, Park, Paulding, Porter, President, Pum-
pelly, Radcliff, Rhinelandcr, Ross, Sage, N. Sanford, Schenck, Seely. Sharpe,

Sheldon, R. Smith, Stagg, Starkweather, D. Sutherland, Swift, Sylvester, Tay-
lor, Tuttle, Van Fleet, Verbryck, Wcndover, Wheaton, Young—47.

82
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Mr. Jay moved to insert, so as to read, all lands belonging to the slate, or

which may hereafter be purchased ol the Indians residing within thesame. Lost.

Sections 11th and 12th, (prohibiting lotteries, and purchases of lands from

Indians) passed as reported.

Section 13th (relative to the common law) was read.

Mr. Buel moved to strike out the words, " of England." Carried ; and

tlie section passed.

Section 14th (relative to grants by the crown previous to the revolution, and

to grants of lands and charters by the state since the revolution, was read, and

passed with one or two verbal amendments.

Article Eighth (future amendments) was read, and passed as reported.

Article Ninth, (prescribing the time when this constitution shall go into

operation, and when the first general election shall be held) was read.

Mr. Buel moved to amend the section by striking out the words " but such

parts of the same as respects the right of suffrage, and the elections to be held

on the first ftlonday of November in the year last mentioned, shall take effect

on that day," and insert the followmg :

" But the provisions respecting the apportionment of senators and members

of assembly, the right of suffrage—and the elections to be held pursuant to the

provisions of this constitution shall take effect on the day of February, in

the year 1822."

Some discussion took place, when the section, on motion of Mr. Van Buren,

was postponed till to-morrow.

Section second was also postponed, and the committee rose, reported pro-

gress, and asked leave to sit again.

Mr. Sharpe moved that the question be taken on agreeing to the committee

of the whole.

Mr. Radcliff offered the following amendment to the tenth section of the

seventh article ; after the word " state," in the second line, insert the words,

" and the net proceeds of all lands which may hereafier be purchased of the In-

dians therein."

The question on the amendment was put and lost.

Mr. Van Bureu offered the following resolution

:

^'Resolved, That the committee of which Mr. N. Sar.ford is chairman, be in-

structed to prepare and report, an ordin.nce, disUnct from the conslitution, pro-

Vidmg for the election in November 1822, and the observance at such election of

the right of surt"r;.ge, and division of tlie state into senatorial ^iistricts, and the

apportionment of the members of assembly, which may be made by the legisla-

tvu-e at their next session.''

Gen. Root remarked, that the gentleman from Otsego was premature in of-

fering his resolution; as the question on the parts of the report which passed

in committee of the whole, had not been agreed to by the Convention.

Mr. Van Buren withdrew his resolution, and the report of the committee of

the whole was agreed to.

The ninth article was referred to the committee of which Mr. N. Sanford is

chairman.
On motion of Mr, Wheaton, the committee of which Mr. N. Sanford is

chairman, was excused from the duly of superintending the printing of the

new constitution, and a committee of three, consisting of Messrs. Fairlie, Van
Ness and Young, v,fas appointed. Adjourned to 10 o'clock to morrow morning.

FRIDAY, J^OVEMBER 9, 1821.

The Cenvcntion met, pursuant to adjournment, and the minutes of yesterday

were read and approved

The committee, of which Mr. N. Sanford is chairman, made the followmg

report on the ninth article, which was last evening referred back to the said

tominittee :

—
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ARTICLE NINTH.

Sec. 1. This constitution shall be in force from tiie last day of December, In the

year oi.e thousand eight hundn-d and twenty-two. But all those parts of the same,
wiiich relate to the rii^lit of iulfran-e ; tlie diviNioii ot the stale into senaie districts ;

the number of members of the assciuldy to beelec ed, in pursuance of tliis con-

stilution; the apportionment of membeis of assembly ; the elecuo'is liereby di-

rected to commence rvn the first Manday in Novembe: , in the year 1822; arul tiie

continuance of the members of the present legislature in office until the first clay

of January, in the year 1823, shall be in force .<nd 'ake effect from the last day oF
February next. The meinbe s of the present legislature shall, on the first Mon-
day of March next, take and subs ribe an oath or ifHrinaUon to support this con-

stitution, so far as tiie same sliall men be in foi'ce. SiierifFs, clerks of counties,

and coroners, shall be elected at the election hereby directed to commence on the
first Monday of November, in the year 1822 ; but they shall not enter on the du-
ties of their offices hef 're t 'c first day of J .nuary next following.

Sec. 2. Tlie existing laws, relative to the manner of notifying, holding, and
conducting elections, making returns, and canvassing votes, shall be in force, and
observed, in respect to the elections hei'eby Jirectvd to commence on the first-

Monday of November, in the year 1822, so far as the same arc applicable. And
the present legislature shall pass sucii other and further laws as may be requisite-

fur the execution of the provisions of this constitution, in respect to elections.

The report was read, and ordered to be printed.

Oa motion of Mr. Sharpe, ordered, that John De Witt be recognized as aa
attendant on this Convention.
Col. Young called for the consideration of the address to the people of the

state of New-York, reported b}' the commiltee of which Mr. Root is chairman.
Before this motion was acted on, Mr. Wheaton moved that the committee,

of which Mr. Fairlie is chairman, be directed to superintend the engrossing of
the constitution, which was carried.

On motion of Mr. Fairlie, it was ordered that the membevs of this Conven-
tion sign the constitution, as agreed to in this Convention, at any time previous
to the third Tuesday in Januar}'^ next, and that the same be attested by the
secretaries.

Mr. Munro moved to reconsider the fourth section of the fifth article, with
a view to provide that a majority of the supreme court shall constitute a quo-
rum. The motion to reconsider prevailed.

Sundry amendments ware proposed, and some discussion took place between
Messrs. Munro, Root, Young, N. Williams, Buel, Radclitf, Wheaton, Fairlie,

and Briggs, when, on motion of Mr. Wheaton, the wci-ds " any of whom may
hold a court," were added to the end of the section.

Mr. Wheeler offered the following resolution :

* Resolved,. That tiie printers to the state be directed to designate the amended
parts of the constitution from the original parts of it, either by printing the one
pan in italics, or noting the distinction in such manner, that the people may dis-

linguisii the amendments from the original.'

i\lR. Buel remarked, that it would be impossible to carry the resolution into

effect, as the gentleman from Washington would see by looking for a moment
at the amended constitution.

Mr. Wheaton also remarked, that so many alterations of phraseology had
been made by the select committee, both in the old constitution and the amend-
ments, that it would be utterly impossible to distinguish the parts of the old
which had been retained. The only mode of giving the desired information
would be to publish the old and new constitutions in parallel columns.
The resolution was withdrawn.
Mr. Fairlie made some inquiries as to the caption or title of the constitu-

tion, when it was agreed, that in the engrossed copy the caption should be
' The Constitution of the State of New-York ;" and in the 5000 copies
which shall go forth to the people, the caption shall be "• The Constitution of
'the state of J\t''gw-YorIc, as amended.''''
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The convention then went into commiitee of the wliole, on the report of the

committee of H'hich Mn. N. Sanford is chairman, being- the 9th article—Mr.
Lawrence in the chair.

Gen. Root moved to strike out the last clause of the first section, and insert

the following

:

' The commissions of all persons holding' civil offices on the last day of De-
cember, 1822, shall expire on that day.'

Some discussion took place between Messrs. Root, Bnel, Whcaton, and

Tompkins, ".'hen the motion on strikins' out and inserting was put and carried.

Mr. Wheaton moved to insert after the word 'twenty three' (1823) in the

1 4th line the following words

:

* The prohibition against authorising loUeries. the prohibition against appro-

priating the public inonifs ir piopcity or creating, continuintr, altering or renew-

ing any body politic or corporate without, the assent of two third of the members
elected to each branch of the legislature.'

Mr. W. remarked that he feared the limitations upon the legislative power,

contained in the 9th and 11th articles of the amended constitution, would not

prove effectual, unless they Avere applied to the present legislature. But as the

returns and canvass of the votes for or against the constitution would not be

made before the latter part of February, it would be impossible to apply those

restrictions to the existing legislature until that time.

He observed in the newspapers a great number of applications for new banks,

and other monied incorporations, and apprehended that, if some check was not

applied, a scene dishonourable to the character and fatal to the interests of the

state would be exhibited at the ensuing session of the legislature. Past expe-

rience furnished an instructive lesson on this subject, by which we ought to

profit.

Col. Young wished that the amendment might be modified by leaving out

the prohibition concerning lotteries.

Mr. Sharpe opposed the modification, when the question on the amendment

as modified was taken and carried.

Mr. Sharpe then moved to include the prohibitions with regard to lotteries,

which was also carried.

After a few other verbal alterations, the first section passed as amended.

Section second was read and agreed to as reported, which completed the

amended constitution.

The next question in order was the address reported by Mr. Root, which

was adopted with a few verbal amendments, as follows :

To the People of the State of Jfcw-York.

The delegates of the people, in convention, having this day terminated their

deliberacions, present to you the constitution of the state in an amended form, as

the result of the arduous and responsible duties which your confidence has im-

posed upon tliem. Thev have adopted tiiis course from a sense of the great d ifficuU

IV, if not impracticabdity, of submitting to the people, for their ratification, m
separate articles, the various amendments which have been adopted by majorities

of the convention. Tiiis diflficulty is very much increased by the reflection that

the adoption of some articles, and the rejection of others, might greatly impair

tlie symmetry of the whole. The convenience of having the amendments incor-

porated with"ihose parts of the constitution which are to remain unaltered, will

readdy be perceived. We, therefore, submit to the people the choice between

the old and the amended con^titutions.

Tluit diflerences of opinion should exist amongindividuals, on the various to-

pics which have passed in review before vis, will not excite surprise. Various

local interests, and diversity of pohtical sentiments, among a free people, will ot

necessity lead to dififertnt opinions. Probably, the amended constitution, now

submitted, is not, in all its provisions, in exact accordance with the dceires ot anv

individual member of the convention ; but in the spirit of mutual concession and

compromise, we have come to a result . which we hope the people, actuated by the

same spirit, will approve and ratif-.-. We, thcretbrc-.submlt it to your investigaUon
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reflection, and final decision, with the most respectful deference ; and do most
<levyiilly implore the Supreme Kviler of tlie universe, thai lie wiil perpetuate the

blessings ot rational li erty, and endue us plenleously with that wisdom from
above, which is profitable to direct us in all things.

The committee then rose and reported, without asking' leave to sit ag'ain.

In Convention—Tiie report of the committee of the whole was agreed to, and
the report was ordered to lie ou the table.

Mr. Edwards moved to reconsider the 4th section of the 5th article, with
the view ofamending the section, b}^ making' the number of justices of the su-

preme court four instead of three. In support of his motion, he spoke at consid-

erable length, and contended that one additional justice would give dignity to

the bench, with very little expense to the state.

T!ie motion was seconded by Mr. Wheeler, who thought the court would be
greatly improved by the addition of another justice.

Col. You-ng would agree to the proposition, if modified so as to leave it dis-

cretionary with the legislature to add another judge, should it be found that the

public good required it ; and he offered a proviso to that effect

:

Mr. Edw.ards would assent to the modification, if it would better meet the

views of gentlemen.
The motion to reconsider prevailed, and Mr. Edward's proposition was modi-

£.ed, so as to read as follows :

" And if hereafter in tlie opinion of the legislature, the public good shall re-

quire the apponiiment of an additional justice, ar:d if pi'ovisiDu be made by them
lor the payment of his salary, then one other justice may be appointed for the

supreme court."

Gen. Root opposed the proposition in toto. If one legislature should think

that the public good required an addi ional judge, and should one be appointed,

he would hold under a tenure which could not be touched by subsequent legisla-

tures ; and thus the state would be saddled with a superfluous justice, with no

way of getting rid of him.
Col. Young remarked, that the legislature would hold the keys of the treasu-

ry, and if the additional justice should be appointed, and afterwards found unne-

cessary, he could be starved out of office.

Gen. Root regretted that the gentleman from Saratoga (Col. Young) should

at this late hour of the session enlist in support of such a proposition, however it

might be modified. It was merely making provision for some candidate for a

judgeship. If the legislature should find that another justice was required, the

constitution provided for an amendment in a regular way.

Mr. Wheaton read from the address, reported by the gentleman from Dela-

ware, (Mr. Root) a clause, which inculcated mutual concession and compro-

mise, and hoped these sentiments would be exemplified in the present instance.

In order to test the disposition of the friends of the judiciary scheme which had

been adopted by a majority of the house, he called for the ayes and noes.

The proposition was further discussed by Messrs. Buel and Radclifi', when the

question on Mr. Edwards' amendment was taken by ayes and noes, and decided

in the negative, 50 to 41, as follows :

NOES—Messrs. Baker, Barlow, Briggs, Brooks, Burroughs, Carpenter,

Case, Child, Collins, Cramer, Dubois, Eastwood, Fenton, Ferris, Frost, Hal-

lock, Hogeboom, Howe, Hunt, Hunting, Knowles, A. Livingston, P. R. Liv-

ingston, M'Call, Moore, Pike, Reeve, Richards, Rockwell, Root, Russell, Sage,

Sanders, R. Sandford, Seely,Sharpe. Sheldon,Starkweather, Steele, Swift, Tay-

lor, Townsend, Tuttle, Van Fleet, Verbryck, E. Webster, Woods, Wooster,

Young—50.

AYES—Messrs. Bacon, Beckwith, Birdseye, Bowman, Buel, Carver, Duer,

Dyckman, Edwards, Fairlie, Hunter, Huntington, Jay, Jones. King, Lansing,

L-awrence, Munro, Nelson, Paulding, Pitcher, Radcliff, Rhinelander, Rose,

Ross. N. Sanford, Seaman, I. Smith, R. Smith. Stagg, I. Sutherland, TeaEyck,
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Van Buren, Van Home, Ward, Wcndover, Wheeler, N. Williams, Woodward,
Yates—41.

Mr. Edwards then moved the proviso as offered by Col. Young.
On tliis proposition another long debate ensued, in which Messrs. King, Cra-

mer and Root participated.

Mr. Fairlie offered the following modification to Col. Young's proposition,

which was witlidrawn :

' But an additional justice of the supreme court may be appointed when the

legislature shall b}' law so direct, two thirds of the members elected to the sen-

ate and assembly agreeing thereto."

Mr. Edwards again took the floor, and spoke for some time in reply to the

gentleman from Delaware, and in favour of increasing the number of judges.

The gentleman from Delaware appeared from some cause to have a strong an-

tipathy to courts of justice. Courts were instituted for the protection of the in-

nocent, and for scourging the guilty. He quoted the couplet from M'Fingal,

*' No man e'er felt the halter draw,
With good opinion of the law."

and hoped the gentleman's repeated declamation against courts did not proceed
from such feelings.

Mr. Briggs. The gentleman from New-York last up (Mr. Edwards) has

very fiankly informed the house, that the members of the legal profession, can
have no personal interest in the decision of the question before us. He telb

us that the organization of your courts which would be most beneficial to the

people, would be the worst possible organization for the lawyers, and vice ver-

sa. That the organization most beneficial to the lawyers, would be the worst
possible arrangement for the people. Philosophers have demonstrated, and all

experience proves, maai to be a selfish being. And the fact is before our eyes,

that the proposition upon your table was introduced by a gentleman of the bar,

and is supported with an uncommon zeal bj' tlie whole body of lawyers in the

Convention. The inference from these premises is irresistible, that the project

upon your table is the very worst that can be devised, as regards the interests

of the people. I hope that those members of the Convention whose interests

are not so diametrically -opposed to those of the people, will pause before they

consent to adopt a proposition which is mathematically demonstrated from the

very principles laid down by its advocates, to be the most deleterious imagina-"

ble.

Mr. Edwards hoped the gentleman from Schoharie did not consult his own
breast in drawing such an inference.

Mr. Wheei.er regretted to see such a want of magnanimity and good feel-

ing at the close of the session, when we were about to part, perhaps to meet no
more.

TiiC proposition was farther opposed by Mr. Hogeeoom, and supported by
Mr. Burrouglis.

Gejs'. Boot again occupied the floor for some time in opposition to the propo-

sition, and in urging the objections which had been already suggested. There
was no court in the United States with four judges, and gentlemen were obliged

to cross the Atlantic for precedents. He replied to the gentleman from New-
York, (Mr. Edwards.) and tlianked him for the polite quotation from M'Fingal.

Mr. Fairlie made a few remarks, when the question on the proviso was
taken by ayes and noes, and decided in the negative, as follows :

NOES.—Messrs. Bai'low, Briggs, Brooks, Carpenter, Case, Child, D. Clarke,

C'OUins, Dubois, Eastwood, Fenton, Ferris, Frost, Hallock, Hogeboom, Howe,
Hunt, Hunting, Hurd, Knowles, A. Livingston, P. P. Livingston, M'Call, Mil-

fikin, Moore, Park, Pike, Pitcher, Porter, Reeve, Richards, Rockwell, Root,

l-loscbrugh, Ihis^icll, Sage, Sanders, R. Sanford, Schcnck, Seely, Sliarpe, Shel-

don, Starkweatiier, Steele, Swift, Taylor, Townley, Townscnd, Tuttle, Van
Fleet, Verbryck, E. Webster, Woods, 'Woostcr.—54.

AYES.—Messrs. Bacon, Baker, Bcckwith, Birdseye, Bowman, Brinkcrhoff,

Bucl, Burroughs, Carver, Clyde, Cramer, Duer. Dyckman, Edwards, Fairlie,

Hunter, Huntington, Jay, Jouo';, King. Landing, ];nwrcncc, Menro, Nelenn,
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Paulding, Pumpelly, Radcliff, Rhinelander, Rogers, Rose, Ross, N. Sanford,

Seaman, I. Hmith, R. Smith, Stag-g-, 1. Sutherland, Sylvester, Ten Eyck, Van

Buren, Ward, Wcndovcr, Whealon, Wheeler, N. Williams, Woodward,

Yates, Young'.—4S.

Much colloquial discussion took place as to the Lour of adjournment, when,

on motion, it was decided to adjourn to 9 o'clock to-morrow morniufi:.

^1 (Ijourlied

.

SATURDAY, ^OVEJIBER 10, 1821.

The convention assembled pursuant to adjournment, and the journals of fes-

terday were read and approved.

xMr. Fairlie, from the committee directed to superintend the engrossing of

the amended constitution, made report that the said committee had performed

the duties assigned them, and had carefully and diligently compared the said

engrossed copy with the original, and found the same to be correct. He there-

upon presented the same, which was read by the secretary.

After the constitution was read as engrossed,

Mr. Fairlie stated that there was no notice taken of the court of probates,

which was to be found in the old constitution. It was an important court, wliich

had long subsisted in the state, and he submitted to the Convention, whether

some provision ought not to be made on the subject, or whether it was to be

considered as virtually abolished, or subject to the control of the legislature,

by the silence of the amended constitution in respect to it?

Gen. Root and Col. Yol'ng could see no necessity of a rider to the engross-

ed constitution for this purpose. The court of probates would subsist, but

%vould of course be liable to regulation, or even to be abolished by the legis-

lature.

Mr. Radcliff suggested that the work of the Convention would be left

quite imperfect unless some express declaration was made on the subject. He
offered an amendment providing expressly for its abolition. Either such an

amendment must be incorporated into the new constitution, or a clause should

be added to repeal and abrogate the old, which he wished to av^oid, as it might

be attended with some inconveniencies.

Mr. Buel denied that either the one or the other was necessary. The se-

lect committee had carefully examined the journals, and could not find that any

vote had passed either in committee of the whole, or the house, to abolish this

court. They had not enumerated it among l!ie courts recognized in the new
constitution, because it was desirable to leave the legislature a discretion to

transfer its powers to some other tribunal. The court of chancery had been

mentioned as most fit to exercise the appellate jurisdiction of the present court

of probates, and perhaps tiie surrogates in the cities of New-York and Albany

might be conveniently vested with its power of granting foreign administra-

tion.

Mr. Wheaton hoped that no clause would be added to the amended consti-

tution, repealing that of 1 77 7. Such a clause would require more consideration

th.'.a could be given to it at this late period of Hie session. It might be safely

left to the operation of that rule of universal jurisprudence, by which subse-

quent laws repeal those previously enacted, so far as they come within the pur-

view of the former It wps a rule applicable to treaties as forming a part ot

the law of nations, to cori'^titutions of government and to municipal statutes.

But if the constitution of 1777 was to be expressly abrogated, the repealing arti-

cl.-mist be guaidi-d b\ asaving clause of vested rights and of penalties incurred,

wl>ich would require c-)pside:"'ble care in the drafting, and after all such, a re-

peal might be attended with consequences whicli could not be foreseen, and

which might even defeat tlie intentions of the Convention. It was, therefore,

better to leave it to construction how far any of its provisions might be still

considerea as in force, so far as to require legislative provisions. If it should

be thought fit to re-organize the court of probates, it could be done ; because,
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although proceeding according to the course of the civil and canon law, it was
not a n«/j court ; or it might be abolished, and its powers transferred to some-
other tribunal.

The engrossed constitution having been read )he third time, the President
rose and asked—" Shall this constitution pass?"
The ayes and noes having been required upon the final passage thereof, and

the name of the first member upon the catalogue having been called by the se-

cretary,

Mr. Bacon rose and said—Tliat he vras sensible that this was not the proper
time for exhibiting our respective views of the great question now put to us, ii»

any thing which bore the character of a formal speech, and he was not indis-

creet enough to offer himself to the Convention with that view. In the situa-

tion in which he stood, he asked onl}' to be indulged with stating with great
brevity one or two prevailing considerations which had influenced the decisions

to which he had come.
That witii most of those now around him, he could undoubtedly say, that this

vs^asby far the most solemn and important vote, as to its character, which he
had ever been called upon to record on the journals of his country, so for him-
self, he would not conceal that it was one which had subjected him to much more
serious embarrassment, as to the result to which, from the highest considera-
tions of public duty, he ouglit finally to come.
That the constitution which we were now about to submit to the people of

the state, was not by any means such an one as, in reference merely to its own
merits, met with his approbation, or as the people had a right to expect of this

Convention, he did not hesitate to avow as his deliberate opinion. He would
not now even glance at those detailed considerations on which this opinion was
founded. But situated as we were, there was now left both to us and to the

people but a choice of alternatives, and that was between the existing system
of government, confessedly and experimentally bad and defective as it was, both
in relation to man\' of its organizations, audits practical operation upon the

peace, the welfare, and the best interests of the state.

In some, and those pretty important respects, he did most firm!}' believe that

the system proposed was by no means an improvement, but on the other hand,

clearly worse than that which now existed. The occasion would not permit
him even to allude to the particular parts which in his judgment justified him ia

this conclusion. In other impoptaftt respects, he was as free to acknowledge
that the plan now before uscoatained material improvement upon the old one,

as to the organization and distribution of the great powers of government;
and in most of its subordinate details, that it was decidedly superior.

If he confined his views, therefore, only to the prominent and permanent
provisions of both, he should perhaps be inclined to conclude that the good and
bad features of each were not very unequally balanced ; and were it not for

one provision, which formed a part of the new system, but was altogether

wanting in the old one, (and which he could have wished had been separately

proposed to the people,) he might, perhaps, have thought it his duty to vote

against it altogether; and that was the provision for future amendments, whicl>

afforded to the people a means of correcting what we had done amiss, and of

curing its present and future defects with reasonable facility, without resorting

to the difficult and dangerous experiment of a formal Convention, which no matj

liQ believed, would wish again to see take place, so long as the acknowledged
evils of our present system were at all tolerable. And with this means of set-

ting right whatever had been hastily or unadvisedly sanctioned here, in the

hands of the people, he consented, not without much doubt and hesitation, to

submit our whole work to their judgment and consideration, leaving even his

own judgment open to conviction and reconsideration on that last appeal, should

better and rnoro mature counsels convince him that he ought so to do : to that

decision he should endeavour cheerfully to submit, cherishing, he believed, as

few personal liopes or expectations, from any state of things which might grow-

out of it, as any man within the reach of his voice. Such was the he^t result

of a course of reflection as serious and unprejudiced as he had ever, on any oc-

casion whatever, been called upon to make witli himself, and which terminated

in tiie affirmative vote which he was now prepared to give.
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The furl her call of the ayes and noes having been completed, the question

on the final passag-e of the revised constitution as engrossed was then decided
in the affirmative, as follows :

AYES— Messrs. Bacon, Baker, Barlow, Beckvvith, Birdseye, Bowman,
Briga;s, Brinkerhoff, Brooks, Buel, Burroughs, Carpenter, Carver, Case, Child,

D. Clark, Clyde, ColHns, Cramer, Dubois, Duer, Dyckman, Eastwood, Ed-
wards, Fairlie, Fenton, Ferris, Frost, Hallock, Hogeboom, Howe, Hunt, Hun-
ter, Hunting, Huntington, Ilurd, King, Knowlcs, Lansing, Lawrence, Lcf-
ferts, A. Livingston, P. R. Livingston, M'Call, Miliikiu, Moore, Munro, Nel-
son, Park, Paulding, Pike, Pitcher, Porter, Pnmpclly, Radcliff, Reeve, Rich-
ards, Rockwell, Rogers, Root, Rose, Rosebrugh, Sage, N. Sanford, R. Sand-
ford, Schenck, Seely, Sharpe, Sheldon, I. Smith, R. Smith, Stagg, Starkweather,

Steele, Southerland, Swift, Taylor, Ten Eyck, Townley, Townsend, Tuttle,

Van Buren, Van Fleet, Verbryck, Ward, E. Webster, Wendover, Wheaton,
Wheeler, N. Williams, Woods, Woodward, Wooster, Yates, Young—98,

NOES—Messrs. Jay, Jones, Rhinelander, Sanders, Sylvester, Van Home,
Van Ness, Van Vechten—9.

The said engrossed constitution was thereupon signed, pursuant to the re-

solve of yesterday to that effect, by the President of the Convention and by
ninety-eight of the delegates present, and attested by the secretaries.

The address to the People of the State of JV'ew-York, reported yesterday by
the committee of which Mr. Root was chairman, was then read and carried,

and thereupon
Ordered, That the same be signed by the President of the Convention and

attested by the secretaries, and filed in the office of the secretary of state, and
that 5000 copies thereof be transmitted to the clerks of the respective counties

in this state, and also two copies thereof be transmitted to eachof the members
of this convention.

Mr. Fairlie moved a resolution that the secretary of state be directed to

examine and compare the printed copies of the constitution as agreed to in this

convention, with the engrossment thereof filed in the office of the secretary of

state, and that he certify the same under his official signature.

?Ir. N. Sanford offered the following resolution :

Resolved, That the thanks of this convention be given to the honourable

DaxMel D. Tompkins, the president thereof, for his able, faithful, and impar-

tial discharge of the duties of that station during the session of this convention.

The question was then put by the Secretary, and carried tmanimoudy.

The President then rose and addressed the convention as follows :

—

"Gentlemen, I am penetrated with a due sense, not only of the honour
<'oaferred by your selection of me to preside in this highly respectable body

—

but also of your kindness and regard manifested by the unanimous resolution

which you have been jjleased to adopt at the close of the solemn duties which
the people have committed to us.

" It is my sincere hope that the approbation of this community may crown
the result of our consultations, and that it may accomplish the momentous ob-

jects for which we have been assembled, and redound to the liberty, tranquil-

lity, and permanent welfare of our constituents, and of posterity.

"Whilst I tender to you an affectionate adieu, indulge me, gentlemen, in a

fervent expression of my acknowledgments for your uniform support and appro-

bation, and of my best wishes for your respective happiness and prosperity."

Sundry orders and resolutions were then passed, providing for the pa)'ment

of services rendered to the convention, and the journals of this day were read

and completed—whereupon, on motion of

Mr. Russell, it was resolved that this Convention do now adjourn; and

the same was thereupon adjourned accordingly, sine die-.

8.^



Mdvess o? i\\e Delegates m CowveiAtioft,

TO THEIR CONSTITUENTS.

IJf COJVFEJ^TIOJ^,

Albany, JVovember 10, 1821.

The Delegates of the people, m ConTention, having this day terminated

their deliberations, present to you the constitution of the state, in an amended

form, as the result of the arduous and responsible duties which your confidence

has imposed upon them. They have adopted this course, from a sense of the

great difficulty, if not impracticability, o( submitting to the people, for their

ratification, in separate articles, the various amendments which have been

adopted by majorities of the Convention. This difficulty is very much increas-

ed, by the reflection, that the adoption of some articles, and the rejection of

others, might greatly impair the symmetry of the whole. The convenience of

having the amendments incorporated with those parts of the constitution which

are to remain unaltered, will readily be perceived. We, therefore, submit to

the people, the clioice between the old, and the amended constitution.

That difference of opinion should exist among individuals, on the various

topics which have passed in review before us, will not excite surprise. Vari-

ous local interests, and diversity of political sentiment, among a free people,

will, of necessity, lead to different opinions. Probably, the amended consti-

tution, now submitted, is not, in all its provisions, in exact accordance with the

desires of any individual member of the Convention ; but in the spirit of mutu-

al concession and compromise, we have come to a result, which we hope the

people, actuated by the same spirit, will approve and ratify. We, therefore.,

submit it to your investigation, reflection, and final decision, with the most re-

spectful deference ; and do most devoutly implore the Supreme Ruler of the

universe, that he will perpetuate the blessings of rational hberty, and endue

us plenteously with that wisdom from above, which is profitable to direct in all

things.

By order of the Convention,

DANIEL D. TOMPKINS, President,

and Delegatefront Richmond County,

John F. Bacon, )
Secretaries.

Samuel S. Gardiner, 5

State of New-Yokk—Secretary's Office,

Albany, JSTovemher 10, 1821.

I certify U»e preceding, to be a true copy of the address of the delegates

assembled in Convention, and filed in this office, this day.

J. V. N. YATES; Secretary of Slate,
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AS AMENDED.

WE, the people of the state of New-York, acknowledging; with gratitude

the grace and beneficence of God, in permitting us to make choice of our form

of government, do establish this constitution.

ARTICLE FIRST.

Sec. I. The legislative power of this state, shall be vested in a senate and
an assemblj'.

Sec. II. The senate shall consist of thirty-two members. The senators shall

be chosen for four years, and shall be freeholders. The assembly shall consist

of one hundred and twenty-eight members, who shall be annually elected.

Sec. III. A majority of each house, shall constitute a quorum to do business.

Each house shall determine the rules of its own proceedings, and be the judge
of the qualifications of its own members. Each house shall choose its own offi-

cers ; and the senate shall choose a temporary president, when the lieutenant-

governor shall not attend as president, or shall act as governor.
Sec. IV. Each house shall keep a journal of its proceedings, and publish

the same, except such parts as may require secrecy. The doors of each house,
shall be kept open, except when the public welfare shall require secrecy.
Neither house shall, without the consent of the other, adjourn for more than
two days.

Sec. V. The state shall be divided into eight districts, to be called senate
districts, each of which shall choose four senators.

The first district, shall consist of the counties of Suffolk, Queens, Kings,
Richmond, and New-York.
The second district, shall consist of the counties of Westchester, Putnam,

Dutchess, Rockland, Orange, Ulster, and Sullivan.
The third district, shall consist of the counties of Greene, Columbia, Alba-

ny, Rensselaer, Schoharie, and Schenectady.
The fourth district, shall consist of the counties of Saratoga, Montgomery,

Hamilton, Washington, Warren, Clinton, Essex, Franklin, and St. Lawrence.
The fifth district, shall consist of the counties of Herkimer, Oneida, Madi-

son, Oswego, Lewis, and Jefferson.

The sixth district, shall consist of the counties of Delaware, Otsego, Che-
nango, Broome, Cortland, Tompkins, and Tioga.
The seventh district, shall consist of the counties of Onondaga, Cayuga,

Seneca, and Ontario.

The eighth district, shall cojisist of the counties of Steuben, Livingston,
Monroe, Geaesec, Niagara, Erie, Allegany, Cattaraugus, and Chautauque.
And as soon as the senate shall meet, after the first election to be held in pur-

suance of this constitution, they shall cause the senators to be divided by lot,

into four classes, of eight in each, so that every district shall have one senator
of each class ; the classes to be numbered, one, two, three, and four. And the
seats of the first class, shall be vacated at the end of the first year ; of the se-

cond class, at the end of the second year ; of the third class, at the end of the
third year ; of the fourth class, at the end of the fourth year ; in order that one
senator be annually elected in each senate district.

Sec. VI. An enumeration of the inhabitants of the state, shall be taken, un-
der the direction of the legislature, in the year one thousand eight hundred and
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twenty-five, and at the end of every ten years thereafter ; and the said districts

shall be so altered by the legislature, at the first session after the return of cvcrv
enumeration, that each senate district shall contain, as nearly as may be, an
equal number of inhabitants, excluding- aliens, paupers, and persons of colour
not taxed ; and shall remain unaltered, until the return of another enumera-
tion, andsliall at all times consist of contiguous territory ; and no county shall

be divided in the formation of a senate district.

Sec. VII. The members of the assembly, shall be chosen by counties, and
shall be apportioned among the several counties of the state, as nearly as may
be, according to the numbers of their respective inhabitants, excluding aliens,

paupers, and persons of colour not taxed. An apportionment of members of as-

sembly, shall be made by the legislature, at its first session aftei- the return of
every enumeration ; and when made, shall remain unaltered until another enu-
meration shall have been taken. But an apportionment of members of the as-

sembly, shall be made by the present legislature, according to the last enume-
ration, taken under the authority of the United States, as nearly as may be.

Ever)' county heretofore established, and separately organized, shall always be
entitled to one member of the assembly ; and no new county shall hereafter be
erected, unless its population sliali entitle it to a member.
Sec VJII. Any bill may originate in either house of the legislature ; and all

bills passed by one house, may be amended by the other.

Src. IX. The members of the legislature, shall receive for their services, a
compensation to be ascertained by law, and paid out of the public treasury ; but
no increase of the compensation shall take effect, during the year in which it

shall have been made. And no law shall be passed, increasing the compensa-
tion of the members of the legislature, beyond the sum of three dollars a day.

Sec. X. No member of the legislature, shall receive any civil appointment
from the governor and senate, or from the legislature, during the term for which
he shall have been elected.

Sec XI. No person, being a member of congress, or holding any judicial or
military office under the United States, shall hold a seat in the legislature. And
if any person shall, while a member of the legislature, be elected to congress,

or appointed to any office, civil or military, under the government of the United
States, his acceptance thereof shall vacate his seat.

Sec XII. Every bill which shall have passed the senate and assembly, shall,

before it become a law, be presented to the governor : If he approve, he shall

sign it ; but if not, he shall return it with his objections to that house in which
it shall have originated ; who shall enter the objections at large on tlieir journal,

and proceed to reconsider it. If after such reconsideration, two-thirds of the

members present, shall agree to pass the bill, it shall be sent, together with the

objections, to the other house, by which it shall hkewise be reconsidered ; and
if approved by two-thirds of the members present, it shall become a law. But
in all such cases, the votes of both houses shall be determined bj" yeas and nays,

and the names of the persons voting for, and against, the bill, shall be entered

on the journal of each house respectively. If any bill shall not be returned by

the governor within ten days (Sundays excepted) after it shall have been pre-

sented to him, the same shall be a law, in like manner as if he had signed it, un-

less the legislature shall, by their adjournment, prevent its return ; in which
case it shall not be a law.

Sec XIII. All officers holding their offices during good behaviour, may be

removed by joint resolution of the two liouses of the legislature, if two-thirds of

all the members elected to the assembly, and a majority of all the members
elected to the senate, concur therein.

Sec XIV. The political year shall begin on the first day of January ; and

the legislature shall every year assemble on the first Tuesday of January, un-

less adifferent day shall be ap|)ointed by law.

Sec XV. The next election for governor, lieutenant-governor, senators, and

members of assembly, shall commence on the first Monday of November, one

thousand eight hundred and twenty-two; and all subsequent elections, shall be

held at such time, in the month of October, or November, as the legislature

shall by law provide.
,
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Sec. XVI. The governor, lieutenant-governor, senators, and members of

nssembl}', first elected, under this constitution, shall enter on the duties of their

respeclive offices, on the first day of January, one thousand eight hundred and
twenly-three ; and the governor, lieutenant-governor, senators, and members
of assembly, now in office, shall continue to hold the same, until the tirst day
of January, one thousand eight hundred and twenty-three, and no longer.

ARTICLE SECOND.
Sec. I. Every male citizen, of the age of twenty-one years, who shall have

been an inhabitant of this state one year preceding any election, and for the

last six months a resident of the (own or county where he may offer his vote ;

and shall have within the year next preceding the election, paid a tax to the

state or county, assessed upon his real or personal property ; or shall by law be
exempted from taxation ; or being armed or equipped according to law shall

have performed within that year, military duty in the militia of this state ; or

whohliall be exempted from performing military duty in consequence of being
a fireman in any city, town, or village in this state ; and also, every male citi-

zen ofilie age of twentj'-one years, who shall have been, for three years next
preceding such election, nn inhabitant of this state ; and for the last year, a
resident in the town or county, where he may offer his vote; and shall have been
witiiin the last year, assessed to labour upon the highways, and shall have per-

formed the labour, or paid an equivalent therefor, according to law ; shall be
entitled tn vote in the town or ward where he actually resides, and not else-

where, for all ofiicers that now are, or hereafter may be, elective by the people

:

But no man of colour, unless he shall have been lor three years a citizen of

tills state, and for one year next preceding any election, shall be seized and
possessed of a freehold estate of the value of two hundred and fifty dollars,

over and above all debts and incumbrances charged thereon; and shall have
been actually rated, and paid a tax thereon, shall be entitled to vote at such

election. And no person of colour shall be subject to direct taxation, unless

he shall be seised and possessed of such real estate as aforesaid.

Sec. II. Laws may be passed, excluding from the right of suffrage, persons

who may have been, or may be convicted of infamous crimes.

Sec hi. Laws shall be made for ascertaining by proper proofs, the citizens

who shall be entitled to tlie right of suflVage, hereby established.

Sec. IV. All elections by the citizens, shall be by ballot, except for sucb

lt)wn officers, as may by law be directed to be otherwise chosen.

ARTICLE THIRD.

Sec. I. The executive power shall be vested in a governor. He shall hold

his office for two years ; and a lieutenant-governor shall be chosen at the same
lime, and for the same term.

Sec. II. No person, except a native citizen of the United States, shall be

eligible to the office of governor ; nor shall any person be eligible to that office,

who shall not be a freeholder, and shall not have attained the age of thirty

vears, and have been five years a resident within this state; unless be shall

have been absent during that time, on public business of the United States, or

of this state.

Sec. III. The governor and lieutenant governor shall be elected at the times

and places ofchoosing members of the legislature. The persons respectively

having the highest number of votes for governor and lieutenant governor, shall

be elected ; but in case two or more shall have an equal and the highest num-
ber of votes for governor, or for lieutenant governor, the two houses of the legis-

lature, shall by joint ballot, choose one of the said persons so having an equal

and the highest numbe^ of votes, for governor, or lieutenant governor.

Sec. IV. The governor s-h^l be general and commander in chief of all the

militia, and admiral of the navy of tiie state. He shall have power to convene

the legislature, (or the senate only) on extraordinary occasions. He shall com-

municate by message to the legislature at every session, the condition of the

sfat*^ : and recommend such matters to them as he shall judge expedient. IW-
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shall transact all necessary business with the officers of g^overnmeut, civil and
inilitar}^ He shall expedite all sucii measures as ma}' be resolved upon by the
legislature, and shall take care that the laws are faithfully executed. He shall,

at stated times, receive for his services, a compensation which shall neither be
increased nor diminished, during the term for wiiich he shall have been elected.

Skc. V. The governor shall have power to grant reprieves and pardons after

ronviction, for all offences, except treason and cases of impeachment. Upon
convictions for treason, he shall have power to suspend the execution of the sen-

tence, until the case shall be reported to the legislature at its next meeting;
when the legislature sliall either pardon, or direct tlie execution of the criminal,

or grant a farther reprieve.

Sec. VI. In case of the impeachment of the governor, or his removal from
office, death, resignation, or absence from the state, the powers and duties of the
office shall devolve upon the lieutenant governor, for the residue of the term, or
until the governor absent or impeached, shall return, or be acquitted. But
when the governor, shall, with the consent of the legislature, be out of the state

in time of war, at the head of a military force thereof, he shall still continue
cammanderin chiefof all tlie military force of the state.

Sec VII. The lieutenant governor shall be president of the senate, but shall

liave only a casting vote therein. If during- a vacancy of the office ofgovernor,
the lieutenant governor shall he impeached, displaced, resign, die, or be absent
from the state, the president of the senate, shall act as governor, until the va-
cancy shall be filled, or thedisabihty shall cease.

ARTICLE FOURTH.

Sr.c. I. Militia officers shall be chosen, or appointed, as follows : Captains
subalterns, and non-commissioned officers, shall be chosen l)y the written votes
of the members of their respective companies. Field offieers of regiments,
and separate battahons, by the written votes of the commissioned officers of
tlie respective regiments, and separate battalions. Brigadier generals, by the
field officers of their respective brigades. Major generals, brigadier generals
and commanding officers of regiments or separate battalions, shall appoint the
staff officers of their respective divisions, brigades, regiments, cr separate bat-
talions.

Sec. II. The governor shall nominate, and with tlie consent of the senate,
appoint all major generals, brigade inspectors, and chiefs of the staff denart-
nients, except the adjutant general, and commissary general. The adjutant
general shall be apjiointed by the governor.

Sec. III. The legislature, shall by law, direct tlie time and manner of elec-
ting militia officers, and of certifying their elections to tiie governor.

Sec. IV. The commissioned officers of the militia, shall be commissioned by
fhe governor ; and no commissioned officer shall be removed from office un-
less by the senate, on the recommendation of the governor, statin"- the "-rounds
on which such removal is recommended, or by the decision of a court martial,
pursuant to law. The present officers of the militia shall hold their commissions
subject to removal as before provided.

Sec. V. In case the mode of election and appointment of militia officers here-
by directed, shall not be found conducive to the improvement of the militia,
tiie legislature may abolish the same, and provide by law for their appoint-
ment, and removal, if two thirds of the members "present in each house,
shall concur therein.

Sec VI. The secretary of state, comptroller, treasurer, attorney-general,
surveyor-general, and commissary-general, sliall be appointed as follow^s .- The
senate and assembly shall each openly nominate one person for the said offices

re-jpectively : After which, they shall meet together, and if they shall agree in

their nominations, the persons so nominated shall be appointed to the office for

which he shall be nominated. If they shall disagree, the appoinlmcnt shall be
made by the joint ballot of the senators, and members of assembly. The trea-

surer shall be chosen annually. The secretary of state, comptroller, attorney

-

general, siiivcyor-gcncral, and commissary-general, shall bold their offices fitf
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three years, unless sooner removed by concurrent resolution of the senate and

assembl}".

Sec. VII. The governor shall nominate, by messag-e, in writing-, and ^vitU

the consent of the senate, shall appoint all judicial officers, except justices of

the peace, who sliall be appointed in manner following ; that is to say : The
board of supervisors in every county in this state, shall, at such times as the le-

gislature may direct, meet together ; and they, or a majority of them so assem-

bled, shall nominate so many persons as shall be equal to the number of justices,

of the peace, to be appointed in the several towns in the respective counties.

And the judges of the respective county courts, or a majority of them, shall al-

so meet and nominate a like number of persons ; and it shall be the duty of the

said board of supervisors, and judges of county courts, to compare such nomina-

tions, at such time and place, as the legislature may direct : And if on such

comparison, the said boards of supervisors and judges of county courts, shall

agree in their nominations, in all, or in part, they shall file a certificate of th«

•nominations in which they shall agree, in the oliice of the clerk of the county :

and the person or persons named in such certificates, shall be justices of the

peace : And in case of disagreement in whole, or in part, it shall be the far-

ther duty of the said boards of supervisors, and judges respectively, to trans-

mit tlieir said nommations, so far as they disagree in the same, to the governor,

who shall select from the said nominations, and appoint, so many justices of the

peace, as shall be requisite to fill the vacancies. Every person appointed a
justice of the peace, shall hold his office for four years, unless removed by the

county court, for causes particularly assigned by the judges of the said court.

And no justice of the peace shall be removed, until he shall have notice of ths

charges made against him, and an opportunity of being- heard in his defence.

Sec. VIII. Sheriffs, and clerks of counties, including the register, and clerk

of the city and county of New-York, shall be chosen b}' tlie electors of the re-

spective counties, once in every three years, and as often as vacancies shall

happen. Sheriffs shall hold no other office, and be ineligible for the next three

years after the termination of their offices. They may be required by law, to

i-enew their security, from time to time ; and in default of giving such new se-

curity, their offices shall be deemed vacant. But the county shall never be
made responsible for the acts of the sheriff: and the governor may removi;
any such sheriff, clerk or register at anytime within the three years for which
he shall be elected, giving to such sheriff, clerk, or register, a copy of the

charge against him, and an opportunity of being heard in his defence, before
any removal shall be made.
Sec IX. The clerks of courts, except those clerks whose appointment is

provided for in the preceding section, shall be appoinrted by the courts of which
they respectively arc clerks ; and district attornies, by the county courts.
Clerks of courts, and district attornies, shall hold their offices for three years,,

unless sooner removed by the court appointing them.
Sec. X. The mayors of all the cittes in this state, shall be appointed annu-

ally, by the common councils of the respective cities.

Sec XI. So many coroners as the legislature may direct, not exceeding four
in each county, sliall be elected in the same manner as sheriffs, and shall holj
their offices for the same term, and be removable in like manner.
Sec XII, The governor shall nominate, and with the consent of the senate,,

appoint masters and examiners in chancery ; who shall hold their offices for

three years, unless sooner removed, by the senate, on the recommendation of
the governor. The registers and assistant registers, shall be appointed by the
chancellor, and hold their offices during his pleasure.
Sec XIII. The clerk of the court of oyer and terminer, and general sess-

ions of the peace, in and for the city and county of New-York, shall be ap-
pointed by the court of general sessions of the peace in said city, and hold hia
office during the pleasure of the said court : and such clerks and other officers

of courts, whose appointment is not herein pravided for, shall be appomted by
the several courts or by the governor, with (he consent of the scaats, as may
be directed by la',v.

Sec XIV. Ttie special justices, and the assistant justices, and their clerks,
ia the city of New-York, sluli be appointed by the cominoa council of the
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said city ; and shall hold their offices for the same term, that the justices'of the
peace, in the otiier counties of this state, hold their offices, and shall be re-

movable in like manner.
Sec. XV. All officers heretofore elective by the people, shall continue to

be elected ; and all other officers, whose appointment is not provided for by
this constitution, and all officers, whose olfices may be hereafter created by
law, shall be elected by the people, or appointed, as may by law, be directed.

Sec XVI. Where tlie duration of any office is not prescribed by this con-
stitution, it may be declared by law; and if not so declared, such office shall

be held during the pleasure of the authority making the appointment.

ARTICLE FIFTH.
Sec I. The court for the trial of impeachments, and the correction of er-

rors, shall consist of the president of the senate, the senators, the chancellor,

and the justices of the supreme court, or the major part of them ; but when
an impeachment shall be prosecuted against the cliancellor, or any justice of
the supreme court, the person so impeached, shall be suspended from exerci-

sing his office, until his acquittal ; and when an appeal from a decree in chan-
cery shall be heard, the chancellor shall inform the court of the reasons for his

deci'ce, but shall have no voice in the final sentence ; and when a writ of error

shall be brought on a judgment of the supreme court, the justices of that

court shall assign the reasons for their judgment, but shall not have a voice

for its affirmance or reversal.

Sec II. The assembly shall have the power of impeaching all civil officers

of this state for mal and corrupt conduct in office, and for high crimes and
misdemeanors: But a majority of all the members elected, shall concur in an
impeachment. Before the trial of an impeachment, the members of the court

shall take an oath or affirmation, truly and impartially to try and determine
the charge in question, according to evidence ; and no person shall be con-

victed, w ithout the concurrence of two thirds of the members present. Judg-
ment, in cases of impeachment, shall not extend farther than the removal

from office, and disqualification to hold, and enjoy, any office of honor, trust,

or profit, under this state ; but, the party convicted, shall be liable to indict-

ment, and punishment, according to law.

Sec. III. The chancellor and justices of the supreme court, shall hold their

offices during good behaviour, or until they shall attain the age of sixty years.

Sec IV. The supreme court shall consist of a chief justice, and two jus-

tices, any of whom may hold the court.

Sec V. The state shall be divided, by law, into a convenient number of

circuits, not less than four, nor exceeding eight, subject to alteration, by the

legislature, from time to time, as the public good may require ; for each of

which, a circuit judge shall be appointed, in the same manner, and hold his

office by the same tenure, as the justices of the supreme court ; and who
shall possess the powers of a justice of the supreme court at chambers,

and in the trial of issues joined in the supreme court : and in courts of oyer

and terminer and gaol deliver}'. And such equity powers may be vested iu

the said circuit judges, or in the county courts, or in such other subordinate

courts, as the legislature may by law direct, subject to the appellate jurisdic-

tion of the chancellor.

Sec VI. Judges of the county courts, and recorders of cities, shall hold

their offices for five years, but may be removed by the senate, on tlie recom-

mendation of the governor, for causes to be stated in such recommendation.

Sec VII. Neither the chancellor, nor justices of the supreme court, nor

any circuit judge, shall hold any other office or public trust. All votes for any

elective office, given by the legislature or the people, for the chancellor, or a

justice of the supreme court, or circuit judge, during his continuance in his

judicial office, shall be void.

ARTICLE SIXTH.
Sec I. Members of the legislature, and all officers, executive and judicial,

except such inferior officers as may by law be exempted, shall, before they

enter on the duties of their jcsj'ective offices, take and subscribe the following

oalli or affirmation .-
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I do solemnly swear, (or affirm, as the case may be,) that I will support the

constitution of the United States, and the constitution of the state of New-
York ; and that 1 will faithfully discharge the duties of the office of

according to the best of my ability.

And no other oath, declaration, or test, shall be required as a qualificatinn

for any oflice of public trust.

ARTICLE SEVENTH.
Sec I. No member of this state shall be disfranchised, or deprived of any of

the rights or privileges secured to any citizen thereof, unless by the law of the

iaad, or the judgment of his peers.

Sec. II. The trial by jury, in all cases in which it has been heretofore used,

shall remain inviolate for ever , and no new court shall be instituted, but such

as shall proceed according to the course of the common law ; except such courts

of equity, as the legislature is herein authorised to establish.

Sec III. The free exercise and enjoyment of religious profession and wor-

ship, without discrimination or preference, shall for ever be allowed in this state,

to all mankind ; but the liberty of conscience hereby secured, shall not be so

construed as to excuse acts of licentiousness, or justify practices inconsistent,

with the peace, or safety of this state.

Sec. IV. And whereas the ministers of the gospel are, by their profession,

dedicated to the service of God, and the cure of souls, and ought not to be di-

verted from the great duties of their functions ; therefore, no minister of the

gospel, or priest of any denomination whatsoever, shall at any time hereafter,

under any pretence or description whatever, be eligible to, or capable of hold-

ing, any civil or military office or place within this state.

Sec V. The militia of this state, shall, at all times hereafter, be armed and

disciplined, and in readiness for service ; but all such inhabitants of this state,

of any religious denomination whatever, as from scruples of conscience, may be

averse to bearing arms, shall be excused therefrom, by paying to the state an

equivalent in money ; and the iegislatai-e shall provide by law, for the collection

of such equivalent, to be estimated according to the expense, in time, and mo-

ney, of an ordinary able bodied militia man.
Sec. VI. The privilege of the writ of habeas corpus, shall not be suspended,

unless when in cases of rebellion, or invasion, the public safety may require its

suspension.

Sec VII. No pei-son shall be held to answer for a capital, or otherwise in-

famous crime, (except in cases of impeachment and in cases of the militia,

when in actual service ; and the land and naval forces in time of war, or which

this state may keep, with the consent ofcongress in time of peace, and in cases

of petit larcenyy under the regulation of the legislature;) unless on present-

ment, or indictment of a grand jury ; and in every trial on impeachment or

indictment, the party accused shall be allowed counsel as in civil actions. No
person shall be subject, for the same olTeoce, to be twice put in jeopardy of

life or limb ; nor shall he be compelled, in any criminal case, to be a witness

against himself; nor be deprived of life, liberty, or property, without due pro-

cess of law : Nor shall private property be taken for public use, without juot

compensation.
Sec VIII. Every citizen may freely speak, write, and publish his seati-

nients, on all subjects, being responsible for the abuse of that right ? and no

law shall be passed, to restrain, or abridge, the liberty of speech, or of the

press. In all prosecutions or indictments for libels, the truth may be given in

evidence to the jury ; and if it shall appear to the jury, that the matter charged

ns libellous, is true, and was published with good motives, and for justifiable

ends, the party shall be acquitted ; and the jury shall have the right to deter-

mine the law and the fact.

Sec. IX. The assent of two-thirds of the members elected to each branch of

the legislature, shall be requisite to every bill appropriating the public monies

or property, for local or private purposes, or creating, continuing, altering, or

renewing, any body politic or corporate.

Sec X. The proceeds of all lands belonging to this state, except such parts'

84
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thereof as ma}^ be reserved or appropriated to public use, or ceded to the United
States, which shall hereafter be sold or disposed of, togetlicr with the fund de-

nominated the common school fund, shall be and remain a perpetual fund ; the
interest of winch shall be inviolably appropriated and applied to the support of

common schools throughout this state. Rates of toll, not less than those agreed
to bj Ihe canal commissioners, and set forth in their report to t!ie legislature of
the 12th of March, one thousand eight hundred and Iwenty-one, shall be im-
posed on, and collected f:om all parts of llie navigable communications between
the great western and nortlieru lakes, and the ^^tlautic ocean, which now are
or hereafter shall be made and completed : And the said tolls, together with the

duties on the manufacture of all salt, as established by the act of the fifteenth

of April, one thousand eight hundred and seventeen : and the duties on goods
sold at auction, excepting therefrom the sum of thirty-three thousand five

hundred dollars, otherwise appropriated by the said act; and the amount of the

revenue established by the act of the legislature of the thirtieth of March, one
thousand eight hundred and twenty, in lieu of the tax upon steam-boat passen-

gers ; shall be, and remain inviolably appropriated and applied, to the comple-
tion of such navigable communications, and to the payment of the interest, and
reimbursement of the capital of the money already borrowed, or which here-

after shall be borrowed, to make and complete the same. And neither the

rates of toll on the said navigable communications ; nor the duties on the

manufacture of salt aforesaid ; nor the duties on goods sold at auction, as es-

tablished by the act of tiie fifteenth of April, one thousand eight hundred and
seventeen ; nor the amount of the revenue, established by the act of March the

thirtieth, one thousand eight hundred and twenty, in lieu of the tax upon steam
boat passengers ; shall be reduced or diverted, at any time before the full and
complete payment of the principal and interest of the money borrowed, or to be
borrowed, as aforesaid. And the legislature shall never sell, or dispose of the

salt springs belonging to this slate, nor the lands contiguous thereto, which
may be necessary, or convenient, for their use, nor the said navigable com-
munications, or any part or section thereof; but the same shall be, and remain
the property of this state.

Sec. XI. No lottery shall hereafter be authorised in this state; and the le-

gislature shall pass laws to prevent the sale of all lottery tickets within this

state, except in lotteries already provided for hj law.

Sec XII. No purchase or contract for the sale of lands in this state, made
since the fourteenth day of October, one thousand seven hundred and seventy-

iive, or which may hereafter be made, of, or with the Indians in this state, shall

be valid, unless made under the authority, and with the consent of the legis-

lature.

Sec. XIII. Such parts of the common law, and of the acts of the legisla-

ture of the colony of New-York, as together did form the law of the said colony,

on the nineteenth day of April, one thousand seven hundred and seventy-five,

and the resolutions of the congress of the said colony, and of the Convention
of the state of New-York, in force on t!je twentieth day of April, one thou-

sand seven hundred and seventy-seven, which have not since expired, or been
repealed, or altered ; and such acts of the legislature of this state, as are now
in force, shall be and continue the law of this state, subject to such alterations,

as the legislature shall make concerning the same. But all such parts of the

<:nminon law, and such of the said acts, or parts thereof, as are repugnant to

this constitution, are hereby abrogated.

Sec. XIV. All grants of land within this state, made by the King of Great

B'itain, or persons acting under his authority, after the fourteenth day of Oc-
tober, one tliousand seven hundred and seventy-five, shall be null and void :

but nothing contained in this constitution, shall atfcct any grants of land within

this state, made by the authority of the said King or his predecessors, or shall

annul any charters to bodies politic and corporate, by him or them made, before

tliat day ; or s!i;dl affect any such grants or charters since made by this state, or

by persons acting under its authority ; or shall impair the obligation of any

debts contracted by the state, or individuals, or bodies corporate, or any other

rights of property, or any suits, actions, rig-hts of action, or other proceedings

ill courts of ji^stice.
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ARTICLE EIGHTH.
Sec. I. Any amendment, or amendments, to tliis constitution, may be pro-

posed in the senate or asscmbl3', and if the same shall be agreed to by a ma-
jority of the members elected to each of the two houses, such proposed amend-
ment, or amendments, shall be entered on their journals, with the yeas and
nays taken thereon, and referi'cd to the Icg-islalnre then next to be chosen ; and
shall be published, for three months previous to the time of making such choice

;

and, if in the legislature next chosen as aforesaid, such proposed amendment, or
amendments, shall be agreed to, by two thirds of all the members elected to

eacli house, then it shall be the duty of the legislature to submit such proposed
amendment, or amendments, to the people, in sucli manner, and at such time,
as tlie legislature shall prescribe ; and if the people shall approve and ratify

such amendment or amendments, by a majority of the electors qualifled to

vote for members of the legislature, voting- thereon, such amendment, or amend-
ments, shall become part of the constitution.

ARTICLE NINTH.
Sec. I. This constitution shall be in force, from the last day of December,

in the year one thousand eight hundred and twenty-two. But all those parts of
the same, which relate to the right of suffrage ; the division of the state, into

senate districts ; the number of members of the assembly to be elected, in

pursuance of this constitution ; the apportionment of members of assembly ;

the elections hereby direct; d to commence on the first Monday of November,
in the year one thousand eight hundred and twenty-two ; the continuance of
the members of the present legislature in office, until the first day of January,
in the year one thousand eight hundred and twenty-three; and the prohibition

against authorising lotteries ; the prohibition against appropriating the public

monies, or property, for local or private purposes, or creating, continuing, al-

tering, or renewing, any body politic, or corporate, without the assent of two
thirds of the members elected to each branch of the legislature, shall be in

force, and take effect, from the last day of February next. The members of
the present legislature, shall, on the first Monday of March next, take, and
subscribe, an oath, orafBrmation, to support the constitution, so far as the same
shall then be in force. Sheriffs, clerks of counties, and coroners, s'uall be
elected at the election hereby directed to commence on the first Monday of

November, in the year one thousand eig-ht hundred and twenty-two ; but they
shall not enter on the duties of their offices, before the first day of January
then next following. The commissions of all persons holding civil offices on
the last day of December, one thousand eight hundred and twenty-two, shall

expire on that day ; but the officers then in comtV'ission may respectively con-
tinue to hold their said offices until new appointi^ents, or elections, shall take
place under this constitution.

'

Sec. II. The existing laws, relative to the mal^ner of notifying, holding, and
conducting elections, making returns, and canvassing votes, shall be in force,

and observed, in respect to the elections hereby directed to commence, on the

first Monday of November, in the year one thousand eight hundred and twenty-
two ; so far as the same are applicable. And the present legislature shall pass

such other and further laws, as may be requisite for the execution of the pro-

visions of this constitution, in respect to elections.

DONE in Convention, at the capitol, in the city of Albany, the tenth day of

November, in the year one thousand eight hundred and twenty-one, and
of the Independence of the United States of America, the forty-sixth.

Tn witness whereof, we have hereunto subscribed our names.

DANIEL D. TOMPKINS, President,

And Delegate from ths county of Richmond.

c!
' ' a /-^ ' ? Secretaries.Samuel &. GAUDiiyEK, ^
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JFHO SIGNED THE AMEKDED COJS'STITUTIOA^.

Ezekiel Bacon, Oneida.
Jirali Bilker, Rensselaer.
?'^,lisha Barlow, Dutchess.

Barak Beckwitli, J\Tadison.

V. Birilseye, Onondai^a and Oswego.
John Bowman, JMunroe.

Olaey Brig-gs, Schoharie.

David BriiikerhoiF, Cayuga.
David Bue^i, yin. Rensselaer.

David Burroughs, Genesee.

IVIatt'iy. Carpenter, Tioga.
Natban Carver, Clinton and Franklin.
Ameri Case, Onondaga and Oswego.
Salman Child, Saratoga.

Daniel Clark, Ulster and Sullivan.

Joseph Clyde, Otsego.

Ela C-ollins, Lewis.
John Cramer, Saratoga.
J. Dubois, Ulster and Sullivan.

John Duer, Orange.
Jacobus Dyckman, JVeio-For/c.

A. Eastwood^ Onondaga and Oswego.
Og-dcn Edwards, J^Tew-York.
J as. Fairlie, J^'cw-York.

Jason Fenton, St. Lawrence.
Augustus F. Ferris, Cayuga.
Joel Frost, Putnam.
John Hallock, jun. Orange.
James L. Hogeboom, Rensselaer.
Parley E. Howe, Onondaga S^- Oswego.
Ransom Hunt, Otsego.

I'iaac Hunting, Dutchess.
J amcs Hunter, Ulster and Sullivan.

TI. Huntington, Oneida.
Timothy Hurd, Steuben and Allegany.
Kufus King, Queens.
John Knowles, J\Iadison.

Sanders Lansing, Herlcimer.
Jno. L. Lawrence, Jfew-York.
John Lefferts, Kings.
Alex'r. Livingston, Wash. Sf Warren.
Peter P. Livingston, Dutchess.
James M'Call. Steuhtn cV Allegany.
Peter Millikin, Orange.
Usher H. Moore, Suffolk.
Peter Jay Mnnro, Westchester.
Samuel IVelson, Cortland.
William Park, Otsego.

William Paulding, jun. J^Tew-Yoj-k.

Jarvis K. Pike, Chenango.
Nathaniel Pitcher, Wash. Sf Warren.
Augustus Portei-, Erie, JViagara, .^c.

Charles Pumpelly, Broome.
Jacob PadclitT, J^'ew-York.
John Peeve, Rensselaer.
Jolin Richards, Washington Sf Warren-
Jeremy Rockwell, Saratoga.
Edward Rogers, Madison.
Erastus Root, Delaware.
Robert S. Rose, Seneca.

John Z. Ross, Genesee,

James Rosebrugh, Livingston.

Samuel Russell, Erie, Jfiagara, S^cj

Ebcnezer Sage, Suffolk.

Nathan Sanford, J^ew-York.
Reuben Sand ford, Essex.
Abraham H. Schenck, Dutchess.
Natban'l Seaman, Queens.
Jonas Seely, Seneca.

Peter Sharpe, JSTcw-York.

Alexander Sheldon, Montgomery.
Joshua Smith, Suffolk.

Richard Smith, Tompkins.
Peter Stagg, JSTew-York.

Asa Starkweather, Schoharie.

Hiram Steele, Jefferson.

Jacob Sutherland, Schoharie.

Philetus Swift, Ontario.

Nathan Taylor, Chenango.
Egbert Ten Eyck, Jefferson.

Richard Townley, Tompkins.
Wm. Townsend, Wash. &; Warren..
Jehiel Tuttle, Greene.
M. Van Buren, Otsego.

Joshua Van Fleet, Ontario.

Samuel G. Verbryck, Rockland,
Jonathan Ward, Westchester.

Elizur Webster, Genesee.

P. H. Wendover, JVew-York.

H. Wheaton, J^ew-York.
Melancton Wheeler, Wash. S^- Warren.
N. Williams, Oneida.

John W. Woods, Rensselaer.

B. Woodward, Orange.
Sherman Wooster, Hei-kimer,

Hen ry Yates, jun. Schenectady.

Samuel Young, Saratoga.

State of New-York, Secretan/s Office.

Albany, JVbvember 10, 1821.

I, John V. N. Yates, secretary (»f the state of New.York, do hereby certify, that
the foregoing is a true copy, of the engrossed constitution of the said state, as
adopted ill f Convention tliis d;iv, and deposited of record in this ofRce.

J. V. N. YATES, Secrdary offSlate.
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Form of certificate hy tke inspectors of election, recommended by the secretary

of state, to be adopted by them, making the necessary alterations of town.^

county, number of votes, S^c.

Dutchess Coujitt, 7
Toivn of lihinebeck. y

A line canvass and estimate of the voles given in the town of Rluncbeck, and

county of Dutchess, on the third Tuesday of January, 1822, and the two days*

succeeding, inclusive, under certain resolutions of ihe late Convention of this state,

submitting t^> the decision of the people the amended constitution of this state,

adopted by the said Convention, viz : One hundred and ninety votes were given for

the said amended constitution, by that number of ballots being written or printed

with tlie word " Yes'' : Twenty-one votes were given against tlie said amended

constitution, by tliat number of votes being written or printed with the word " No.''

Given under our hands at lihinebeck aforesaid, this

day of in tlie year 1822.

[ Inspectors of election.

la the Convention of the people of the state of New-York, assembled at Alba-

ny, on the twenty-eighth day of August, in the year of our Lord, one thou-

sand eight hundred and twenty-one, pursuant to an act of the legislature of

the said state, entitled " an act recommending a (;onveation of tlie people

of this state," passed March 13th, 1821 :

" Resolved, That the preceding amended constitution of this state, be sub-

mitted together, and not in distinct parts, to the decision of the citizens of this

state ; and if the said amended constitution be ratified by the citizens, in the

manner hereinafter prescribed, the same shall become the constitution of this

state.
" Resolved, That an election be held in the several towns and wards in this

state, on the third Tuesday of January next, and be continued by adjourn-

ment, from day to day, for three days successively, including the first ; at which

election, the citizens qualified as voters, by the act aforesaid, may vote, by bal-

lot, for, or against, the said amended constitution. And on such of the said

ballots as are for the said amended constitution, shall be written, or printed,

the word " Yes," and on those which are against the said amended constitution,

the word " No."
" That tiie officers of the several towns in this state, authorised to act as in-

spectors of the election for senators, and the persons who may be appointed in

the several cities in this state, for the purpose, shall be inspectors of the elec-

tion hereby directed ; and that the said election shall, in all things, be con-

ducted in like manner, as nearly as may be, as is prescribed in, and by, the

fourth, fifth, and seventh sections of the act, entitled " an act, for regulating

elections," passed March 29, 1813; and in and by the second section of the

act, entitled " an act, recommending a convention of the people of this state,"

passed March 13th, 1821 ; and in, and by, the act, entitled " an act to amend
an act, entitled " and act, for regulating elections," passed March 29th, 1813,

passed April 11th, 1315. And that the votes given at such elections, shall be

canvassed by the inspectors of the several polls ; and returns of the said votes

shall be made, by the said inspectors, to the clerks of the respective towns and

counties ; and certificates of such returns shall be recorded by the said clerks,

and transcrips of such certificates shall be certified and delivered to the secre-

tary of state, in like manner, as nearly as may be, as is prescribed in, and by,

the sixteenth section of the act, entitled " an act for regulating elections,"

passed March 29, 1813, in relation to votes given for senators.

" That the transcripts last mentioned, having been received by the secretary

of state, from the clerks of the respective counties, shall remain in his office of

lecord ; and the said secretary, the surveyor-general, the attorney general, the

comptroller, and treasurer of this state, or any three of them, shall, on the fif-



670 CONVENTION OF

teenth day of February next, assemble at the office of the said secrelarj-, and

proceed to calculate and ascertain the whole number of votes g-iven at such

election for, and against, the said amended constitution ; and shall thereupon,

within six days thereafter, determine conformably to such transcripts the num-
ber of votes given for, and against the amended constitution respectively, and

whether a majority of the said votes are for or against, the said amended con-

stitution. And they shall, without delay, make, and subscribe, with their pro-

per names, a certilicate of such determination, and file the same in the office of

the secretary of state, which shall remain therein of record ; and shall, with-

out delay cause to be delivered a true copy thereof, so subscribed as aforesaid,

to the president of this Convention ; to the person administering the govern-

ment of this state ; to the president of the senate ; and to the speaker of the

house of assembly ; and shall also cause a copy of such certificate to be pub-

lished in the newspaper, printed by the printers to this state. And if it shall

appear by the said canvass last mentioned, that the majority of votes, given and

returned' as aforesaid, are against the amended constitution, then the said

amended constitution shall be deemed to be rejected by the citizens of this

state : But if a majority of the said votes are for the amended constitution, then

the same shall be deemed to be ratified, and confirmed, by the citizens of this

state.

Resolved, That five thousand copies of these resolutions, with the amended
constitution subjoined, be printed ; and that the comptroller cause the same to

be transmitted, without delay, at the expense of the state, to the county clerks ;

whose duty it shall be, to distribute the same among the different towns.

Resolved, That five thousand copies of the address of the Convention, to their

constituents, be printed, and distributed in like manner ; and that two copies

of the amended constitution, be transmitted, by the comptroller, by mail, to

each of the delegates to the Convention.

By order of the Convention.
DANIEL D. TOMPKINS, President,

And Dekgate from Richmond county.

John F. Bacon, ? o * •

c o 1-1 ^ ? Secretaries^
Samuel S. Gardiner, C

State of New-York, Secretary'^s O^ce,

Albany, JVovcmber 10, 1821.

I certify the preceding to be a true copy of certain resolutions of the Co»-

rention of this state, filed this day, in this office.

J. V. N. YATES, Secretary of State,
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Remarks of Mr. Van Vechten, on the proposition of Mr. Root,fur abolishing

the Court of Chancery—Oct. 23.

Mr. Van Vr.cHTT;:N said, that he would offer no apology for troubling- the

committee with a few observations in reply to what had been urged in support

of the atncndments of the gentleman from Delaware, (Gen. Root). He should

confine his remarks to two of the propositions which the amendments contain-

ed, and invert their order.

The first is, the proposition to abolish the present court of chancery, and

to transfer its jurisdiction to the supreme court—Why is this transfer proposed .'

It has been said by the gentleman from Ncv-York (Mr. RadclifF) thatourequi-

ty jurisdiction is ioo enormous to be safely efctrusted to a single judge. Let me
a'sk whether it will be safer to vest it m the supreme court? That court al-

ready possesses the most comprehensive legal jurisdiction. Will the union of

enormous equity and legal juris lictions in the same tribunal, produce the great-

est safety? The sound republican maxim is, that it is safer to divide than to

accumulate power in the same hands. With a view, therefore, to safety, the

proposed transfer of equity jurisdiction to the supreme court, is wholly inad-

missible.

The gentleman has also urged that the proceedings in the court of chance-

ry are extremely dilatory and expensive. For the sake of the argument I will

admit the truth of his assertion, but must beg the gentleman to explain how

vesting equity jurisdiction in the supreme court will expedite the decision, or

diminish the expense of chancery causes? The forms and course of proceed-

ings are not proposed to be altered, nor is it pretended that the supreme court

can despatch more business than the court of chanceiy. It is a notorious fact,

thai the latter court is unable to dispose of its legal business with requisite ex-

pedition. How then will it be able, when charged with equity jurisdiction also,

to perform its multiplied duties more expeditiously ?

But the gentleman from Saratoga (Col. Young) is in favour of the amendment

because the court of chancery is generally held in New-York and Albany, and

he wishes to bring equity nearer home to remote suitors. Is not the gentleman

aware that the terms of the supreme court are held at precisely the same pla-

ces where t!ie court of chancery sits ? In what way does he contemplate to

bring equity nearer home to remote suitors by transferring equity jurisdiction

to the supreme court ? Does he purpose that equity causes shall be sent to the

circuits to be argued? Will that accommodate suitors ? In the first place the

clerk in chancery must either attend with the pleadings or furnish certified co-

pies. Each party must have copies of the depositions and exhibits, and pay

liberal fees to counsel for attending the circuit to argue his cause. These will

be heavy items in the bills of expense. And it must not be forgotten that the

cause must be prepared for argument by the solicitor and counsel who conduct

it wherever their residence may be. Of course sending it to the circuit to be

argued will not relieve the suitors from the inconvenience of long journeys to

attnnd their solicitors and counsel in case they reside where the supreme court

terms are usually held.

Again, if equity causes are to be heard and decided at the circuits, it must be

by a single judge, which is liable to the same objection made by the gentleman

from New-York to the chancellor. But waiving this objection, will it conduce

to the convenience of suitors either on the law or equity sides of the circuits to

have issues triable by juries and causes in equity placed on the same calendar

—

to have jurors, witnesses and parties, kept waiting while long chancery causes

are heard? Or will it promote the convenience of the public to have the

courts of oyer and <erminer, in which the circuit judge must preside, delayed

during the hearing of chancery causes? Suppose, however, that all thc%c in-
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convenieiicps arc overlooked, when is the circuit judge to make his decrees it!

complicated equity causes? Is this to be done in the hurry of a circuit ? Or is

he to report the case and arguments of counsel to the supreme court fur their

decision thereon ? Or is he to report the case merely in order to have it re-ar-

gued at the bar of the supreme court ? This will indeed be a notable mode of

administering equity, with due delrberation, with gieat convenience and with

economy and expedition ? Is the committee prepared to approve it ? Is it

willing to abandon a system long tried, and which has been found eminently

beneficial—a system highly prized and admired by impartial and enlightened

men wherever it is understood, for a project which has nothing besides its

novelty and incongruity to recommend it? I should hope not.

But, said Mr. Van Vechten, let me examine a little further some of the ar-

guments which have been urged in favour of the project alluded to—and first I

ask what danger there is in oiir equity jurisdiction being vested in a single

judge. May not the proceedings of the chancellor be arrested by appeal and

reviewed in the court of errors at every step, which involves the rights of par-

ties? Is not this a perfect safeguard? What other judicial tribunal is so

guarded ?

A"-ain, cannot a single judge expedite business more than a numerous bench ?

And^are our chancery decisions less profound, or less admired and approved

than the decisions of the supreme court ? I put it to every candid and enlight-

ened man who has read both, to answer these questions ; and am willing that

their answers to them shall determine the fate of the proposition before us.

The gentleman from New-York, (Mr. Radcliff,) has told us, that the jurisdic-

tion of the court of chancery has been greatly, and, as I understood him, un-

warrantably extended. How is this proven ? Has a single fact been stated to

verify it ? Is it credible that such extension would have been acquiesced in,,

when there was a competent power to restrain it ? This suggestion can hardly

have been intended as an argument addressed to the good sense of this com-

mittee.

But it is urged that the judicial system of the United States, furnishes a pre-

cedent for the proposed amendment. To this it has been already answered by

my honourable colleague, (Mr. Kent,) that the jurisdiction of the courts of the

United States embraces few cases of equity, and we have the testimony of emi-

nent judges, who preside in those courts, fo prove, that if their equity jurisdic-

tion was extensive, it would be impracticable for them to administer it. The
truth is, said Mr. V. V. that the systems of law and equity in this state, are

essentially distinct in their nature. Each is sufficiently comprehensive to oc-

cupy the whole time and talents of the ablest jurists. Very few men can be

found, who are competeTit to sit one day as judges of law, and the next as judges

of equity, and to separate correctly in their own minds, between the appropriate

jurisdiction of each. There would therefore be great danger, that by uniting

tlie two jurisdictions in the same tribunal, the boundary line between them

would soon be lost sight of, and that every thing would slide into the equity ju-

risdiction, to the utter subversion of mere law.

But the gentleman from Saratoga, (Col. Young,) has informed us, that the

present chancellor was taken from tlie bench of our supreme court, and all

agree that he acquits himself well in his new station. This is freely admit-

ted, but was his honour the chancellor to be interrogated on tlie subject, he

Avould frankly tell the committee, that upon accepting his present office, he found

himself constrained to pursue a course of intense study, to enable him to per-

form the duties of it with promptness and satisfaction ; and that experience has

Taught him, that it requires sometliing more than tlie quahficalions of an able

common law judge, to make an able chancellor.

The next proposition, said Mr. V. V. he should notice, is that which proposes

•to separate tlie chancellor and judges of the supreme court, from the court of

errors. What renders this separation desirable ? Will the court of errors be

better fitted for its important duties, when deprived of the talents and learning

of its present judicial members? This cannot be pretended. But it is urged

tljat the court may obtain tiie opinions of the chancellor and judges in every

«ase, witbo'.it rrakii'g thoni cousiitucnt members. Be it so, and docs that prove
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that it is not wiser to have them attached to the court, that they may have the

benefit of the arguments of eminent counsel on the final hearing-, and the sena-

tors may have the advantage of conferring with them in the progress of the ar-

gument. On this point there can be no serious difference of opinion.

Mr. V. V. concluded by observing that he should not detain the committee,

with any remarks upon the other parts of the amendment.

Remarks of J\Ir. Van Vechten, on the amendment offered by Mr. Tompkins,

for abolishing the court of chancery, Sfc. October 26.

Mr. Van Vechten. I will not enquire into the motives which have produ-

ced this proposition. Its obvious effect is indisputable. If adopted, the offices

of the chancellor and judges of the supreme court will become vacant whenev-

er it is ratified by the people. Is this one of the objects for which the Conven-

tion was chosen ? It can hardly be considered an amendment of the constitution ;

for the purpose of constitutional amendments, is to settle general and perma-

nent fundamental provisions. The office of the article under consideration

will have been performed the moment it is ratified—what necessity is there

for it ? The tenure of office of the Chancellor and judges is not altered, nor is

the organization of the courts in which they preside changed. Hence, it seems

that the only end to be attained by it, is to vacate their offices. Is this Con-
vention prepared to incur the just reproach which such a step will merit?

The majority has already agreed to an amendment by which the Chancellor

and judges are made removable, upon the application of the two houses of the

legislature, provided two-thirds of^the members concur therein. If then your
Chancellor, or any of the judges of your supreme court have done aught for

which they deserve to be removed, the legislature will have competent power
to etfect their removal. I entreat the committee not to tarnish the character

of tlie Convention, by sanctioning a proposition so wanton, so violent, and so

unbecoming its dignity. But let me examine the prominent reasons which
have been urged to support it. It has been alleged that some of the judges have
lost the confidence of the public by becoming political partizans. I will not

.stop here to investigate the truth of their partizanship ; but admitting it to be
true, I ask the committee to consider dispassionately ivhether it justifies the pro-

position before us. Let it be remembered, that all our public officers from the

highest to the lowest have taken an open, avowed and decided part in political

conflicts for many years past. The judges are men of like passions and infirmi-

ties as other men—when I say this, I wish not to be misunderstood. I am free

to declare that in my judgment, it is desirable and highly proper that the judi-

ciary of the state should stand alooffrom the violence of party collisions ; but I

must beg leave to add, that with the examples and excitements which have been
made to bear upon some of its members, it was more to be desired than expect-
ed that they should have done so. Have they not again and again been invited

to part}' councils—to aid in the formation of party plans, and to lend their influ-

ence to carry them into operation .'' And have not those invitations proceeded
from men holding distinguished stations in the different departments of the gov-
ernment .'' Will gentlemen candidly tax their memories, and ponder on these

questions; and if they do not admit of negative answers, with what propriety

can we agree to a proposition for vacating the seats of any of the judges because
they have participated in our party conflicts. Nor is this all—one ^^ the judge*
against whom the proposition before us is directed, has been appointed by the
legislature a party elector of president and vice president of the United States.

Let me ask, would that appointment have been made, had he not been a firm

and tried partizan .'' Did not some prominent republican members of this Con-
vention assist in promoting and making it .-* If they did, is it consistent now to

urge the removal of any of the judges for having taken a part in our political

conflicts .'' The procedure appears to me unseemly, and cannot I apprehend es-

cape the observation and reprobation of our constituents. I shall therefore vote
against it from a sense of duty, uaiofluenced by either party attachments or

party resentments.

85
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Gen. Tallmadgk's speech mi the motion made by him in Contention, on the 3ist

(lay of Octobery to strike out the '• 'ord " senate,'''' and to insert " council,'''' to

the end, that a council of appointme7it be formed, consisting of the first eight

senators elected under the new constitution ; and so for the other three classes

of senators, in rotation.

In support of this motion, Mr. Tallmadge said that the. object of his present

motion, to strike out " senate," and insert " council," was to call the atten-

tion of the house to the great and important principle of separating the depart-

ments of government. He wished, as far as possible, to disconnect the legis-

lative from the executive powers ; and, above all, he was unwilling to impose

upon and connect the senate with the appointing power, which was the worst

and most corrupt and corrupting portion of the executive duties. He believed

that we had already gone so far as to injure the constitution by the plans pro-

posed : and he was fearful that in the end a worse constitution would be pre-

sented than the one whicli we had been endeavouring to amend. The Con-
vention had -started upon the principle that it was necessary to keep the great

departments of the government separate. It had been determined that tlie ju-

diciary should be a distinct branch ; and, therefore, it had been taken from the

council of revision. And it was likewise conceded, that it was equally impor-

portant for tin; legislature to be a separate and an independent branch—the

law-making power, and to interfere with no other department.

It would be extremely desirable that neither branch of the legislature should

interfere with the appointing power ; and, therefore, he would gladly provide

for a council of eigiit to be elected, one from each senate district ; but, as va-

rious other plans had been suggested to this Convention without success, it ap-

peared thez'C was no other acceptable mode than to have the legislature exer»

cise it in some way ; and as a less evil than the plan at present established, he
would recommend that the eight senators annually elected, constitute a coun-

cil, who, together with the governor, should be an appointing power, instead

of the governor and whole senate.

Mr. T. was not disposed to break in upon the arrangement that had already

been established, with respect to the appointment of officers in the different

4owns and counties of the state—he was an advocate for dispersing the appoint-

ing power, and sending to the several counties all the officers which were pro-

per to be sent—to be there elected, or otherwise appointed in the counties. He
wished he might not be misunderstood. The proposed council was intended on-

ly to come in the place of the whole senate. He would onlj' go so far as to in-

clude those who, by the present arrangement, must be appointed at the seat of

government. These eight senators, coming' immediately from the people, bring-

ing with them their wishes and feelings, would be well prepared to exercise

this power ; and if the exercise of it is calculated to injure the character of our

legislature, it would certainly be better in the hands of eight than thirty-two.

By the provisions already adopted, we leave to the governor and senate the ap-

pointment of more than one thousand officers, and, because we cannot suit our-

selves as to the mode of appointment for numerous classes of officers jet unpro-

vided for, and feeling ashamed to impose all upon the senate, we flee the diffi-

culty ; and we have gi'avely determined that all officers, not provided for by
this constitution, shall be appointed in such manner as the legislature shall di-

rect. Let ^§ be remembered that we have made no arrangement for the ap-

pointment of any of the inspectors, auctioneers, surrogates, health-officers, kc.

&c. nor for the numerous class of officers who are to take the acknowledgment
of deeds, and with various others, amounting to upwards of two thousand. All

this has been left for the legislature to determine upon hereafter ; and what can
thcv do if the power is not marked out by the constitution .' Was it intended

to have these officers as the bantlings of party, as a sure source of legislative

disorder, and to vibrate from one extreme to the other, as should best suit the

corruption of the times ? On a former occasion a proposition was presented to

provide for the appointment of those minor officers, in the counties, and with-

out placing any share of them in the hands of the senate ; but this was rejected.

What is the result of all our determinations, to separate and preserve the dif-

ferent brauches of our government, independent of each other ? After having
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taken the judiciary from the council of revision, and abolishing' the council of
appointment, because it was contrary to the principles upon which our fjovern-

ment ought to be established, to allow the legislature to ming-le with the other
departments of the government, we have finally hit upon a plan which puts the
same power, that we dare not trust in both branches of the legislature, into the
hands of the senate ; and then we have provided further, tiiat about three thou-
sand appointments shall be left as a subject of future leg'islati^n. Is it expect-
ed that the appointment of these officers is to be given to the assembl}' as their

portion of the patronage, and as an offset against the power bestowed upon the
senate ? With such plans, operating on numerous assemblies, who can expect
purity io legislation ? There appears to be no possible place to deposit this

power but in the senate ; and in order to preserve as much purity as is consis-

tent, in that body, the plan of having eight is proposed. Notwithstanding all

the exertion that has been made, and the anxiety that has been expressed, to

disperse this contaminating power ,- we are putting it at last into a branch of the
legislature which ought to be preserved from the pollution of locai and party
considerations. It is to guard against these difficulties and dangers, that I at

this time press upon this Convention the consideration of a subject, with which
is connected the dearest interests of the community, a virtuous legislature.

The Senate is to constitute the court of errors, and shall we, in addition to

their legislative and judicial functions, add that of an appointing power ; and
by so doing, take that source of corruption, which we could not endure in both
branches of the legislature, and place it in the Senate ? In addition to the pow-
er of appointing, they are also to be the removing power of many officers not
appointed by them. This is a radical mistake. (Here Mr. T. was interrupted
by Judge Radcliff, who was desirous to know what the question was.)

ISIr. T. was extremely happy that the gentleman had mad*; the inquiry, as

he would undoubtedly be the better prepared to judge upon its merits, and he
hoped the gentleman would be willing to fall into the measure under conside-

ration, and lend his aid in endeavouring to establish it.

We have next turned the senate into a court martial, to inquire into the

character of militia officers, and it is really to be feared, that by intrusting them
with so large a share of appointing power, we shall completely defeat the great

object for which we have been so anxiously striving : and which it is supposed
we have in a measure accomplished.

The plan which I propose to recommend is the following :

That the eight senators, composing the 4th class, shall constitute and be au
executive council.

That the governor shall nominate by message in writing, and with the con-
sent of the said council, shall appoint all officers in this state ; whose appoint-

ments are not herein otherwise provided for, and which shall be established by
law. But the legislature may, from time to time, provide by law, for the elec-

tion by the people, or other mode of appointment, for all city or county officers.

Provided such law or alteration, shall not taJje effect until two years after the

same shall be enacted.

This number of eight is, perhaps, better adapted to the examination ofclaims to

office, and charges against officers than the whole senate; and it certainly cannoJ

interfere so much with the purity of legislation, as the plan of having the whole

number of thirty-two engaged in this appointing power. It is notorious that

vacancies may happen in the offices of our government, in which case it will

be extremely inconvenient to wait for the convening of our legislature, before

they can be filled ; and to convene the senate for that express purpose, would

be attended with a very serious expense.

We have been told by one of the highest judicial characters in the State,

(the chancellor) that his term of service must expire within a year and a half ;

and this will occasion a vacancy in midsummer. Shall there be a suspension of

the business of the court of chancery during the recess ? for he cannot be per-

mitted to hold over till the sitting of the legislature, or will the state go to the

expense of calling the senate, to fill that vacancy ?

It is to guard against some of the evils of which we have been admonished by

experience, and to prevent corruption iu the loyislature that Ihjs subject is at
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90 late a period of our labours, submitted to the serious consideration ol this

convention.

Let it not be understood, said Mr. T. that by this plan I would in the least

degree interfere with the laudable endeavours which have been directed to the

dispersing' of this power among the people, as much as can be consistent with

true policy. There are many in this house who are not well satisfied with the

idea of leaving so great a share of this power to the discretion of the Legisla-

ture, and what, in ail probability, will ultimately fall back upon the senate.

Here Mr. T. begged the indulgence of the house whilst he should read a few
words from President Adams' defence of the constitution of government, as fol-

lows :

" Hitherto we had heard nothing but of successive soveraign assemblies of

the people's representatives ; now indeed we learn that this assembly is to ap-

point judges, generals, and admirals ; and a standing committee perhaps for the

treasury, the admiralty, the customs, excise and foreign affairs. Whether
these judges,and committees, and commanders, are to be members of the sov-

ereign assembly, or whether their appointments are to vacate their seats, is not

ascertained ; but in either case it is obvious they will be the friends and confi-

dents of the prevailing party in the house : they will be persons on whose friend-

ship the major party in the assembly can rely to promote their views, by advanc-

ing' their friends among their constituents, in order to procure a new election,

or, in other words, a standing power ; a thing which our author dreads so much
in the representative assembly ; and thus the whole executive and judicial

power, and all the public treasure, is at once applied to corrupt the legislature

and its electors. And what is it " to be accountable to the people's assem-

bhes ?" It is to be afraid to offend the strongest party in the house, by bestow-

ing an oJEce or deciding a cause, civil or criminal, against their inclinations.

—

Corruption is let in in such a torrent, as the virtue of no people that ever lived,

or will live, is able to resist, even for a few years ; the gangrene spreads imme-
diately through the whole body."
With these considerations, he submitted to the wisdom of the convention the

proposition which he had read, and which, he flattered himself, if adopted,

would be a means of preserving, in a measure, the purity of the legislature,

by keeping from the senate a vast number of appointments, which must other-

wise devolve upon that body.

J\Ir. Burroughs- remarks on Mr. King^s motion in Convention, on the right of
Suffrage.

Mr. Burroughs. Mr. President—I am surprised, that at this late period

of the session, an attempt should be made to introduce a distinction between

citizens of the same community, in the exercise of the right of suffrage ; it

seems to me to be an insult on the good sense of this Convention. We have at

least three times voted this principle down by large majorities. At an early pe-

riod of this session, an attempt was made, to require the citizen who approach-

ed the altar of liberty, (the ballot boxes,} to bring with him a little turf, as an

offering, before he could be allowed to pay his devotion there. This, sir, was

voted down by a large majority ; next a little cash was required as a qualifica-

tion ; this also failed. Why then are we again called on to vote on a proposi-

tion of this kind ? Do gentlemen believe that this Convention have so materi-

ally chaHged their minds on this subject, as to afford them a prospect ofsuccess ?

This may be possible, but I think hardly probable ; and why this extreme anx-

iety to make this odious distinction, between citizens of a country, whose in-

terests must be the same ? Surely the mere payment of a six cent tax, cannot

so far improve the judgment or heart of a man, as to render him a better voter

than he was before, or than his honest neighbour that has not happened to pay

this six cent tax ; besides, this proposition is encumbered with qualifications

difficult to define. How, I would ask, are a board of inspectors to determine

the equity right of a person to land, on a contract to purchase ? Are they to

be vested with chancery powers for this purpose? If so, would they be com-

petent to the proper exercise of such powers? Sir, the proposition is unreason-

able, and impracticable, and cannot be carried into effectj and I therefore

hope it will not prevail.
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[At the extra session of the leijlslatnre, in November, 1820, a bill passed both
Houses, by the provsions of whicli a Co'iven'ion was to be called, wi.houl refer-

rini^ tlie question to the people in the fii'si instance—delegntes were to be chosen in

February, 1821—and the conventmn to assemble in June following. Tins lull was
sent 'o '.he council of revision, who returned ii with the following objecuons,

drawn up by Cliancellor Kent, and concun-eil ni by bis Exeellency Gov rnor Clin-

ton and ChieS' Jusiiie Spencer, and dissented from by Justices Yates and Wood-
worth, Justices Van Ness and Plati, being absent.]

IN ASSEMBLY-Nov. 20lh, 1820.

Objections of the council to the bill calling a Convention.

In Council of Revision,

November 20, 1820.

Resolved, That it appears improper to the coimcil, that the bill, entitled " an
uct rocomm;mding a Convention of the people of Uiis suie," should become a law
of this state.

1. Because the biil recommends to the citizens of this state, to d'oose by ballot,

on the second Tuesday of February ncxi, Jele:^ales to meet in Convention, tor the

purpose of making such alterations in the constitution of this state, as they may
dee.n proper, without having fii-,t taken the sense of the people whether such a
(Convention, for such a general and unlimited revisal and alteration of the consti-

tution, be, in their judgment, necessary and expedient.

There can be no doubt of the great and futidumental truth, that all free go-
vernments are founded on the autiiority of the people, and that they have, at all

times, an indefeasible right to alter or reform the same, as to iheir wi'idom shall

aeem meet. The constitution is the will of the people, expressed in their original

character, and intended for the permanent protection and iiappiness of them and
their posterity; and it is perfectly consonant to the republican theory, and to the

declared sense and practice of this country, that it cannot be altered or chanj^ed,

in any degree, without the expression of the same origiral will. It is worthy
therefore, of great consideration, and may well be doubted, whether it belongs to

the ordinary legislature, chosen only to make laws, in pursuance of the provisions

of the existing constitution, to call aConvendon in the &rst instance, to revise, al-

ter, and perhaps remodel, the whole fabric of the government, ami bef()re they
have received a legitimate and full expression of the will of the people, that such
changes should be made. Tiie difficulty of acceding to such a measure of reform,

without the previous approbation of the constituents of the government, presses

with peculiar force, and with painful anxiety, upon the council of revision, which
was instituted for the express purpose of guarding the constitution, against the
passage of laws " inconsistent with its spirit."

The constitution of this state has been in operation upwards of forty years, and
we have but one precedent on this subject, and that is the case of the Convention of
1801. But it is to be observed, that the Convention m that year was called for

two specific objects onlj', and with no other power or authority whatsoever. One
of these objects, was merely to determine the true construction of one of its ar-

ticles, and was not intended to alter or amend it ; and the other was to reduce,
and limit the number of the senators and members of assembly—The last was the
single alteration propos'rd, and perhaps even with respect to that point, it would
liave been more advisable, that the previous sense of the people should have been
taken. But there is no analogy between this single and cautious case, and the
measure recommended by the present bill, which is not confined to any specific

object of alteration or revisal, but submits the whole constitutional charter, with
all its powers and provisions, however venerable they may have become by time
and valuable by experience, to unlimited revisal. Tiie council have no evidence
before them, nor does any legitimate and authentic evidence exist, that the people
of this state think it either wise or expedient, that the entire constitution should
be revised and probed, and perhaps disturbed to its foundation.

The council, therefore, think it the most wise and safe course, and most accord,

ant with the performance of the great'trust committed to the representative powers
under the constitution, that the question of a general revision of it, should be
submitted to the people in the first instance, to determine wiietiier a Convention
ougiu to be convened.
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The declared sense of the American people throughout the United States on
this very point, cannot but be received with great respect and reverence, and it
appears to be the alnnost universal will expressed in their constitutional charters,
that Conventions to alter the constitution, shall not be called at the instance of
the legislature without the previous sanction of the people by whom those consti-
tutions were ordained.

The constitution of Massachusetts, was established in 1780, and contains the
earliest provision on this subject. It provided, that in the year 1795, the sense
of the people should be taken on the necessity or expediency of revising the con-
stitution, and that if two thirds of the votes of the people were in favour of such
revision and amendment, the legislature should provide for calling a convention.
The convention now sitting in that state, was called in consequence of a previous
submission of sucU a question to the people. The constitution of Soulii Carolina
was ordained in 1790, and in that it is declared, that no convention sliould be call,
ed, unless by the concurrence of two thirds of both branches of the legislature.
And the constitution of Georgia, established in 1798> contains the same provision j
thus shewing, that though the people be not previously consulted on the question,
yet a more than ordinary caution and check upon such a measure was indispens-
able. The constitution of Delaware, of 1792, declares very emphatically, that no
convention shall be called but by the authority of the people, and that their sense
shall be taken by a vote for, or against a convention, and that if a majority of all

the citizens shall have voted for a convention, the legislature shall make provision
for calling one. The same constitutional provision that no convention shall be
called to alter, or amend tlie constitution, until the sense of the people by vote
shall have been previously t.iken, whether, in theiropinion, there was a necessity or
expediency for a revision of the constitution, has been successfully adopted, by
the coiistitution of New-Hampshire, in 1792; by the constitution of Tennessee, in

1796; by the constitution of Kentucky, in 1799; by the constitution of Louisiana,
in 1812 ; by the constitution of Indiana, in 1816 ; by the constitution of Mississip-
pi, in 1817 ; and by the constitution of Illinois, in 1818.

It would, as the council apprehended, be impossible to produce higher and more
respectable authority in favour of such a provision, and of its value and safety.

2. Because the bill contemplates an amended constitution to be submitted to

the people to be adopted or rejected, in toto, witliout prescribing any mode by
which a discrimination may be made between such provisions as shall be deemed
salutary, and such as shall be disapproved by the judgment of the people. If the

piople are competent to pass upon the entire amendments, of which there can be no
doubt, they are equally competent to adopt such of them as they approve, and to

reject such as they disapprove ; and this undoubted right of the people, is the

more important if the convention is to be called in the first instance, without a pre-

vious consultation of the pure and original source of all legitimate authority. And
it is worthy of consideration, and gives additional force to the expediency, and fit-

ncss of a previous reference to the people, that time w ill be tliereby given for

more mature deliberation upon questions arising upon the constitution, which are

alwajs momentous in their nature, and calculated to affect, not the present gene-

ration alone, but their distant posterity, and when the legislature may probably

have it in their power to avail themselves of a more just and accurate apportion-

ment of the representation in the convention, among the several counties in this

s'ate.

Ordered, That the secretary deliver the bill, together with a copy of the objec-

tions aforesaid, to the honourable the aseembly.

. J. V. N. YATES, Secretary.

\

1



rr A statement of the Votes given at the election in April, 1821, o?» tht

question of Conventioa or No Convention, in the several Towns and Counties;

of this Staie.

CITY OF NEW-YORK.
1st. Ward
2d. Ward
3rd. Ward
4th. Ward
5th. Ward
6th. Ward
7th. Ward
8th. Ward
9th. Ward

10th, Ward

DUTCHESS.
•Clinton

Northeast
l>over

Rhinebeck
Beekman
Washington
Flshkill

Redhook
Hyde-park
Freedom
Amenia
Milan
Pleasant-Valley

Pav/lings

Stanford
Poughkeepsie

ROCKLAND.
Clarkstown
Orangetown
Haverstraw,
Hampstead

QUEENS.
flushing
Oysterbay
North-Hempsted
Hempsted
Jamaica
Newtown

c
.2

c
>
5
U
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PUTJSAM.
Patterson

Philipstown
Carmel
Kent
Southeast

c
o
U

54
188
229
58

132

661
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ULSTER,
Kingston
Hurley
Sausfertles

Marbletovvn

PlaitskiU

Marlborough.
Woodstock
Rochester
Slmndaken
Esopus
Wawasing
New Paliz

SUawangunk

SULLIVAN.
Thompson
Bethel

Mamakating'
Liberty

Hockland
Lumberland
Nevisink

CHENANGO.
Smiihfield

German
Sherburne
Macdonough
Pharsalia

Greene
Bain bridge
Guilford

Otselie

Oxford
Smyrna
Plymouth
Lancaster
Norwicii

Columbus
Pieston

Coventry

c
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MAWMBll B2WI^

SCHENECTADY.
Isl Ward
2d Ward

Rotterdam
GleriviUe

Nlskayuna
Princetown
Duanesburgh.

SARATOGA.
Balls ion

Milton
Charlton
Malta
Waterford
Stillwater

Saratoga

Saratoija Springs

Grfeeiifield

Galway
Providence
Edinburgh
Concord
Corinth

Hadley
Wilton
Moreau
Northumberland
Halfmoon

WASHINGTON.
Argyie
Fort Edward
Kingsbury
Fort Ann
Granville

Salem
Jackson
Hartford
White Creek
Hampton
Putnam
Cambridge
Hebron
Greenwich
Easton
Whitehall

c
c ;z

114

146

7
111

23
28
222

651

o

131

146

170
18i

53

73
12 i

879

252
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WIOTIIB'3

GENESEE.
Atiica,

Alexander,
Brttavia,

Bj^-jn,

Beibnny,
Bergen,
Barre,
Bennmgtoft,
Carrington,

China,
Cla-endon,
Casiiiei

El ha,

Gaines,
Gainesville,

Ke Roy,
Middlebary,
Wuiiay,
Orangeville,
Pembroke,
Ferry,
Rridgeway,
Sheldon,
Stafford,

Shelby,
War«aw,

.

STEUBEN.
Bath,
Addisoo,
HorneHsville,
Puliney,
Painted-Post,

Praiisburgh,
Reading,
Jersey,

Wheeler,
Cohocton,
Troupsburgh,
Wayne,
Howard,
Dansville,

ALLEGANV.
Caneadea,
Riishford,

Oftian,

Independence,
Friendship,
Angelica,
Pfunda,
Alfred,

Cemreville,
Almond,
Pike,

3
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ONTARIO,
Benton
Canandaigua
Kic-hmond
Seiier-a

Middlesex
Victor
Gorhain
Biistol

I'alinyra

Jerusalem
Naples
Lyons
I'armington
Italy

Milo
B-'oomfield

Phelps
Williamson
Ontario
Sodiis

ERIE.
Hanibargh,
Eden,
Boston,

Holland,
Wales,
Amherst,
&)ttcord,

Clarence,
Kvans,
Aurora,
BufTalo,

MADISON.
Madison
Eaton
Nelson
Cazenovia
Georgetown
Lebanon
Brookfield

Hamilton
Lenox
Smithfield

Sullivan

De Ruyier

NIAGARA
Niagara,
Cambria,
Lewiston,
Wilson,
Porter,

Harlland,
Rovallon,

1
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ONONDAGAv
Miircelln!i,

Ononda^H,
Salina,

Manlius,
Lyjaiider,

Caniillu-,

OlI8<0,

Pomppy,
Spaffjfcl,

Fabiiif

Tally,

Cicero,

TIOGA.
Spencer,

Tio^o,
Cayuia,
Candor,
{'aroline,

Danby,
Elmira,
Chemunjr,
Cuihariiif,

CI^YUGA.
Calo,
Aure'.ius,

Victory,

Scipio,

Genoa,
Brulu?,

Semjironiu?,
Mi'n's,

Owasco,
Conquest,
Ira,

Locke,.
Sterling,

538
.Si!t

230
371
210

532
90

457
124
161

75
117

8

28
i'

11

4

li

63
18

10

119

26
6

32^4 30h

181

156

287
92
198

250
329
123

274

1890

1

3

16

6
1

1

1

iiS

141
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The Convention consisted of one hundred and twenty six members, all of whom,
withoui exc;p; ion, attended on the third day of the session—Every member of

that body (exc«pt one) was a native American citizen.

66 were born in the state of New-York.
32 do. do. Connecticut.

9 do. do. Massachusetts.

7 do. do. New Jersey.

5 do. do. Rhode-Island.

2 do. do. Pennsylvania.

1 do. do. Vermont.
1 do. do. Maryland.
1 do. do. Virginia.

1 do. do. Maine.

1 do. do. Europe, (viz. Wales.)

Of that number 68 were Farmers.

37 do. Lawyers.

9 do. Merchants.

7 do. Mechanics.

5 do. Physicians.

nie paternal ancestors of 68 were inhabitants of England.

18 Holland.

14 Scotland,

9 Ireland.

5 Wales.

4 Germany.

3 France.

1 Italy.

•4 Unknown.

Between the age ofSl and 30 years there was, 1

30 and 40 do. were 23
40 and 50 do. do. 45
50 and 60 do. do. 45
60 and 70 do. do. 9

70 and 80 do. do. 3

*there were forty-three gentleman in that body, who took parts in the discussions.

Among the mos' conspicuous speakers were Messrs. Bacon, Birdseye, BriggSj

Buel, Buri'oughs, R. Clarke, Cramer, Dodi^e, Duer, Edwards, Fairlie, Hogeboom,
Jay, Kent, King, P. R. Livingston, Munro, Piatt, RadclifF, Root, Russell, Sharpe,

N.'Sunford, I. Suiherland, Spencer, Tallmadge, Tompkins, Van Baren, Van Ness,

J, R. Van Rensselaer, Van Vechten, Wheeler, E. Williams, N. Williams, and
Young.

'i "he Constiuuion was dvufied at the house of Mr. Lemet in State-Street—The
first committee, who digested and prepared the different articles, were Messrs.

Ifates, King, Van Buren, Root, I. Sutherland, Lawrence, and Kent.—Mr. Kettt

having left town before the articles were reported, Mr. Jay was appouited in his

stead.

This committee met at Mr. Cruttenden's opposite the park.

The last committee were Messrs. N. Sunford, Buel, and Wheaton, who met at

Mr. Lemet's, and their report was made the basis of the amended constitution in

its present form.

Mr. Fairlie, Mr. Young, and Mr. Van Ness, were appointed to superintend the

engrossing and printing of the constitution.

The engrossing was attended to h^ them ; but the printing was referred to the

Secretary of State.

Mr. L. H. Clark, one of the reporters, engrossed the constitution on parchment.

It is proper to add, tliat du ring the session of the Convention, one of its mem-
bers (Mr. Jansen of Ulster and Sullivan) suddenly expired while in the hall of

the Capitol.
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CONSTITUTION OF 1777.

For the following historical recollections ofthe convention of 1776 and 1777,

which formed and established the existing- constitution of this state, the com-

pilers are indebted to a writer in the New-York Columbian, under the signa-

ture of Schuyler, who derived his information from the original papers, now

in the hands of John M'Kesson, Esq. of New-York, a nephew of one of the se-

cretaries. These memoranda may be relied on as authentic ; and are deemed

to be of sufficient interest, to entitle them to a place in the appendix to this

volume, with the subject of which they are intimately connected :

" It will be seen, that, by the second resolution of the seventh recital in the

constitution, ( 1 Revised Laws, p. 30,) the deputies to be elected to form a con-

stitution, were to meet at the city of New-York by the second Monday of July,

1776. This was recommended by the resolution of the Congress of the Colo-

ny ofNew York, May 31st, 1776—and that Provincial congress continued to

sit through the month of June. When this congress dissolved or adjourned, as

mentioned below, there was no other body to exercise the powers of civil go-

vernment but the Convention which succeeded it, which being elected for the

double purpose of a Convention and legislature, (or rather committee of safety,)

organized itself at first under the title of the Provincial Congress of the Colo-

ny of New-York-.-Aud during this year, and part or all the preceding year,

down to the time of organizing a new government under our present constitu-

tion in September, 1777, there are no regular printed journals, as there were
before and since this gloomy period.

The last body called the Colonial congress, sat till the 30th day of June.

1776, in this city. On that day (Sunday) in the afternoon, under the appre-

hension that the enemy might ere long attack Nevp-York, this congress resolv-

ed that the next Provincial congress should meet at White Plains, in the coun-

ty of Westchester—and then adjourned.

On the 9th July, 1776, the newly elected deputies (or delegates) assembled

at White Plains, (probably net having enough to form a house on the 8th) and

elected Gen. WoodhuU, president of the Convention. In the forenoon of that

day, a letter was received from the delegates of this state in the Congress of

the United States, enclosing the Declaration of AMERICAN INDEPEND-
ENCE ! It was immediately read, and referred to a committee consisting of

Messrs. Jay, Yates, Hobart, Brashier, and Wm. Smith.

At the opening of the afternoon session, the same day, the said committee

reported resolutions concurring in the reasons set forth in the recitals of said

declaration, fully adopting that instrument, and instructing our delegates in

the General Congress to support the same, and to give their united support to

all necessary and proper measures to obtain the objects of said Declaration.

This report was at once adopted by the Convention.

In the forenoon of the next day (the 10th,) this body " Resolved and order-

ed. That the style and title of this house be changed from that of " The Pro-

vincial Congress of the colony of New-York," to that of " The CONVEN-
TION of the Representatives of the state of New-York." This is the first mo-
ment we assumed the name of a state ; and the 10th day of Julv, 1776, may be

considered the Birth-day of New-York, as an INDEPENDENT STATE.
Accordingly, in the afternoon of the same (lOth) day, the said Convention of

the now STATE of New-York, Resolved, tliat, pursuant to the former resolu-

tions of the General and Provincial Congress, (1 R. L. pp. 29, 30, 31,) the

subject for establishing a form of government should be taken up in convention

on the 16th day of said month of July.

But on the arrival of the said (16th) day, it being expected, from information,

that tlie enemy had entered New-York, and on account of a great pressure of

urgent business, the subject was postponed to the Istof August then next; and

in the mean time, all magistrates and civil officers well atfected towards the

cause of Independence, were, by a resolve of the Convention, desired to con-

tinue the exercise of their duties, until further orders, as they heretofore had

done, except that all process should hereafter be issued in the name of tlie State

of JVtw- York.
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On the tst of August, 1776, on motion of G. Morris, seconded by Mr. Duer,
a. Committee was appointed to prepare and report a constitution or form of
g-overntnent. This committee consisted of the following g-entlemen, viz :

—

Mr. Jay, Gen. Scott,

Mr. Hobart, Mr. Abm. Yates,

Mr. Win. Smith, Mr. Wisner, senr.

Mr. Duer, Mr. Sam'l Townsend,
Mr. G. Morris, Col. De Witt, and
Mr. R. R. Livingston, Mr. Robert Yates.

Col. Broome,
The committee were required to report on the 16th of said month. Bnt

owing to the perilous situation of the state, and the distracted state of affairs in

various parts of the country, iittle or nothing appears to have been done in con-
venlion on this sti!}ject, though the committee was probably much engaged up-
on it—far on tlie 5th of Dec. 1776, I find the Convention sitting at Fishkill,

with Gen. Ten Broeck as President. On that day, I find it recorded, that "the
committee appointed to prepare a form of government, and other members,
having withdrawn, the remainder acted as a committee of safety."

This had been the case before from the early f)art of August 1776, to Feb-
ruary or March, 1777, the convention had been obliged frequently to change
its place of meeting—its members sometimes serving with the troops in the
field, sometimes returning home, and others being elected, some despatched ou
other trusts, and sometimes not enoug'h left to transact business. In fact, such
was t!ie alarming situation of affairs, that at certain periods the convention was
literally driven from pillar to post, while it had alternately to discharge all the
various and arduous duties of legislators, soldiers, negotiators, committees of
safety, committees of ways and means, judges and jurors, fathers and guardians
of their own families, flying before the enemy, and protectors of an invaded
commonwealth. At one time they assembled at ITarlaem, next at Kingsbridge,

then at OdelPs in Philip's manor—at Fishkill, White Plains, Poughkeepsie,

and Kingston; and in one instance, only three members could be assembled
together.

The proceedings of the Convention, therefore, were chiefly as a committee of
safety, till March 1777.—On the 6th of that month, at Kingston, (Gen Tea
Broeck, President,) the comoiittee, appointed to prepare a form rf government
was required to report on the following Wednesday: and on that day, (12th

March, 1777,) said committee reported a plan or form of government, which
was read by Mr. Duane. This draft was chiefly or wholly drawn up by Mr.
Jay, and is in his handwriting. There were annexed to it " Addenda," which
I believe are chiefly in the handwriting of Mr. Duane, and were mostly framed
by him : for although he was not originally on the committee, he must have
been put on it afterwards, and I believe some others also.

This draft of a constitution was from that time under consideration, discus-

sion and revision, in the Convention till the 20th day of April, 1777, and under
went some amendments, though not very many material ones. These amend-
ments and alterations were mostly introduced and supported by Mr. Jay, Mr.
Duane, Mr. G. Morris, Mr. R. R. Livingston, and a few others; but tiie most
considerable part of the constitution now stands as it came from the hands of

Mr. Jay. On the said '20th of April, at Kingston, (Leonard Gansevoort, Pre-

sident, pro. te7n.) the constitution as it now stands, was adopted with but one
dissenting voice ! !

The following li^t is believed to contain the whole numbers of member elect-

ed. In tbejirst or /fft hand column are placed the names of those who are found

to have attended the Convention at any time from the day the constitution was
reported by the select committee till its adoption—that is, from the 6th of March
to the 20th of April, 1777, inclusive. In the second or 7'ii^ht hand column are

placed those who are not found to have attended at all during thatSperiod, though

they had been more or less in the Convention before, and some of them wert^

memhers of the said select committee.
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NEW-YORK.
Attending in March and A^ril.

John Jay,
Jauies Duane,
John Morns Scott,

James Beekman,
Daui'.J Dunscornb,
Robert Harper,
Philip Liviijg-stoa,

Abraham P. Lott,

Peter P. Van Zandt,
Anthony Rutgers,

Evert Bancker,
Isaac Stouten bergh,

Isaac Roosevelt,

John Van Courtlandt,

William Denning

Abraham Ten Broeck,
Robert Yates,

Leonard Gapsevoort,

Abraham Yates, jun.

John Ten Broeck,
John Tayler,

Peter R. Livingston,

Robert Van Rensselaer,

Miitthew Adgate,
John I. Bleecker,

Jacob Cuyler.

ALBANY

II

DUTCHESS.
Robert R. Livingston,

Zephaniah Piatt, •

JohnSchenck,
Jonathan Landon,
Gilbert Livingston,

James Livingston,

Henry Schenck.

ULSTER.
Christopher Tappen,
Matthew Rea,
Matthew Cantine,
Charles De Witt,
Arthur Parks. 5

WESTCHESTER.
Pierre Van Courtlandt,
Gouverneur Morris,

Gilbert Drake,
Lewis Graham,
—— Lockwood,
Zebadiah Mills,

Jonathan Piatt,

Jonathan G. Tompkins.

William Allison,

Henry Wisner,
Jeremiah Clarke,
Isaac Sherwood,
Joshua H. Smith,

William Smith,

8

ORANGE.

SUFFOLK.

JVbf attendins; same time.

Jacobus Van Zandt,
Abraham Brashier,

Comfort Sands,

Henry Remsen,
Garrit Abeel,

John Broome.

Nathaniel Sackett,
Dr. Crane,
Mr. Hopkins.

Levi Pawling,
Henry Wisner, jun.

Lewis Morris,

William Paulding,
Mr. Haveland.

John Haring,
Mr. Little,

David Pye,
Thomas Outwater.

Nathaniel Wcodliull,

4.
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Thomas Tredweil,

John Sloss Hobart,
MaUhias Burnet Miller,

EzraL'Hommedieu.

Jonathan Lawrence,
QUEENS.

1

Thomas Deering',

David Gelston.

Rev. Mr. Kettletas,

Samuel Tovvnsend,

James Townsend,
Mr. Van Wyck,
Col. Blackwell,

TRYON.*
William Harper.
Isaac Paris,

Mr. Veeder,
John Moore,
Benjamin Newkerk, 5

CHARLOTTE,*
John Williams,

Alexander Webster,

WiUiani Duer. 3
CUMBERLAND-^

Simeon Stephens. 1

GLOUCESTER.*

.Joseph Marsh,
John Sessions,

Jacob Bayley,

Peter Oicott.

KINGS AND RICHMOND.
It does not appear from any entry on the journals, or from any papers now

to be found, that the members elected in these two counties, (if any) ever at-

t:; ided the provincial cong-ress, or the Convention, after the 30th June, 1776.

Before that period I find that Messrs. Bancker and Lawrence were in the pro-

vincial cong-ress, from Lichmcnd; and in the month of June, 1776, 1 find that

Messrs. Journey, Conner, and Cortclyou were occa&ionally attending from

Richmond^ and Messrs. Lelfcrts, Polhemus, and Couenhoven, from King's.

So thai the v/hole number elected to the Convention was 96—the number of

these who attended while the Constitution was under consideration, is 66. But
iio inference unfavourable to the patriotism or punctuality of the other 30 is

justly to be drawn from ti(e circumstance of their non-attendance at this pe-

riod ; anj' n^ore than against Messrs. L'Hommedieu and Tompkins, who attend-

ed but two or three days, or against Messrs. Duer, Jonatljan PJatt, and John
Van Courtlandt, who attended but four or five days during said time. For
many of the members elected were soon after appointed to other offices, or sent

on other urgent business, some of wliich required their occasional, and some
their vvhole attention. Mr. Comfort Sands was, soon after the Convention

i/iet, appointed auditor general of the state, and in addition to tliat arduous

duty, was afterwards directed to act as paymaster-general. Mr. A. Yates, jun.

-and Mr. Tayler, (the present lieutenant-governor) who attended but eight or

ten days of the aforesaid period, were on other important business; atone

time as a committee from the Convention, waiting on General Washington,

Genei-al M'Dougall, and other commanding officers, at their headquarters.

General Woodhul! had been slain on Long-Island, in the invasion of the-

British in August, 1776 ; some members were appointed to oversee the build-

ing of vessels ; some to procure ammunition and arms ; some to attend the ar-

mies ; and some sitting as a committee of safety, while the main body were de»

* Tryon county consisted of the territory westward of the theii county of Al-

bany, and Charlotte county of all northward of the same. The former was al-

terwards called Jl/oK<^C;,iC77/, the \atteT JVashington. Cumberland and Glou-

cester counties consisted of the territory, then called the New-Hampsli.ro

Grants, and now constituting the state of \'crmont. The whole population o(

the state at that time, did not exceed 200,000.
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liberating^ as a Convention. The members from Queens were in g'cneral neces-

sarily detained from the Convention by the peculiar situation of Long-Island.

Col. (afterwards Gen.) Bayley, of Gloucester county, was mostly employed ia

protecting- and defending the frontier on Connecticut river against the Indians ;

and some of the members of this Convention were at the same time delegates

to the Continental Cons^res.t, especially Messrs. Jay, Duane, andR. R. Living-

ston. And there is little doubt, that all the difficulty relative to the names of

the members of congress who signed the Declaration of Independence, and
the otliers not signing it who were members, and who signed it, though not ia

their places on tiie 4th of July, (which has caused so much newspaper discus-

sion) could be solved at once, if all thefacts in relation to the occasional non-

attendance of some members, and absence of the signatures of otliers, could

be mimitehj and truly ascertained.

The late chancellor Livingston is well known to have been sent from con-

gress into this state to prepare the minds of the people for the Declaration of In-

dependence. Gen. George Clinton was sent hither from congress to take the

field ; and Mr. Jay was probably in congress when the Convention (6th March)
required the committee, of which he was chairman, to report their plan of go-

vernment, and we find him attending the Convention soon after the report was
brought in by Mr. Duane, and from that time till the Convention dissolved.

Col. Broome, Gen. Scott, and others wero also in the field with their troops,

except when the situation of the enemy safely permitted their attendance in

the Convention.
Of this list of members of that Convention, I believe but seven or eight are

now living. One of these has obligingly given me his assistance in naming t'ne

survivors, who are Messrs. Jay, Tayler, (our lieutenant-governor,) J. C.
Tompkins, (father of the Vice-President) Wm. Paulding,) father of General
Wm. Paulding, jun. of this city) C. Sands, C. Tappen, and D. Gelston".

The original constitution of 1777, as engrossed by the secretary, and signed

by the President, pro tempore, has lately been deposited in the office of the

secretary of state. It is in a shattered condition, with many interlineations

and erasures. Some of the articles are written in the margin, and the 27th

and '28th sections, as well as a part of the preamble, are wanting, having been
written, as is supposed, on detached pieces of paper, which may hereafter be
found among the original minutes.

By the politeness of Mr. Yates, secretary of state, the compilers have been
able to add the following interesting particulars, contained in a letter from
John M'Kesson, Esq. under date of November 3d, 1821 :—

^

" The constitution was passed on the evening of Sunday the 20th of April,

the President, General Ten Broeck, being absent, and the Vice-Pi'esident,

General Pierre Van Cortlandt, being detained by adverse weather on the op-

posite side of the river—General Leonard Gansevoort acting as President,

pro tern.

The secretaries have concurred in stating, that they used all their influence

to prevent the final question being met that evening, the President and Vice-

President being absent, and as they wished to engross a proper copy for signa-

ture. Their remonstrance, however, was Unavailing. The question was put

and carried with but one dissenting voice, and the draft under discussion, which
had been amended during the day, was signed by the president, pro tern. The
secretaries, indulging some feeling on the occasion, did not countersign said

draft, which accounts for the original and the copies therefrom not having their

attestation.

The same night the constitution was adopted, the Convention appointed

Robert R. Livingston, General Scott, Mr. Morris, Mr. Abraham Yates, Mr.
Jay, and Mr. Hobart, a committee to report a plan for organizing and esta-

blishing the form of government.
They next directed, that one of their secretaries should proceed to Fish-

kill, and have five hundred copies without the preamble, and two thousand five

hundred with the preamble, printed ; and instructed him to give gratuities to
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the workmen l„ have it executed with despatch. My deceased uncle nnder.

't,,rti;r;e.„,.edthatt^^^^^^^

other
-"P'»;fJ[7,,= l; ,t'°F„T'h s time to the 3th of May, the Con-

^:U^nle^r:'ro:ie2>hepuHic.a(^^^0^^^

ra"-^rfilM'rp°;Ci:;^a5S>.»ce.e^^^^^^
laws, distribution of justice, and holding elections.
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APPOINTIIVG POWEP.
committee oa, 38
repoitwf, 169
discussion of, 296, 356, 378—398,478—487
certain parts ol" the su'ijfct refwred

back to a select coinmittee, 484
report of, 539
debate upon, 540—644
review of, 584—602

ADDRESS TO THE PEOPLE,
as repo' ted by the select committee, 652
as adopted, 658

AMENDMENTS, FUTURE,
committee upoa lliia subject 38

report of, 204
discussion of 291—294
review of, 653
adoption of, 294

ATTORiNEY GENERAL,
to be appointed hy the Legislature,

and fop three years, 395
APPENDIX,

close of the volume.

B.
BACON, EZEKIEL,

speech of, oo Mr. Dodge's amendment,
relative to the r visnry power, 118

, on the elective franchise, 284, 366, 369

, on the appointing powei

,

34i

proposition of, relative to senate dis-

tricts, suggested, 401— introduced,

415—los',

"

419
speeches of, on the Legislative Depait-

ment, 413, 422, 425, 427, 453,459
second proposition of, lelative to sen-

ate districts, introduced and lost, 46t'

remarks of, retative to electing sheriflF-i 644
speech of, on giving his final vote, 636

BACON, JOHN F.

chosen secretary of the convention, 29
BIRDSEYE, MR.

appointed to canvass the votes for Pre-

sident, 28
remarks of, oa the bill of rights, 166
proposition of, on the elective fran-

chise, lost, 290
proposition of, excluding members of

the Senate and Assembly from all

offices, 624, carried, 426
proposition of, relative to entails, lost, 680
proposition of, relative to the clergy

holding certain offices, lost, 684
BRIGGS, MR.

remarks of, on the Governor's term of

service, 145, 149

on the bilUf rights, 169, 172

on (be appointing power, 353

88

on the elective franchise,

358, 363,365
on the legislative depait-

meni, 409
spperhes of, on the judiciary, 613, 631

BROOKS, MR.
reniaiksof, on the revisory power, 78

on the appointing power, 323
BURROUGHS, MR.
remarks of, on the appointing power, 343

on bill of rights, lt>5

OD the elective franchise,

See Jippendix
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BUEL, MR.
remarks o(, on the executive depart-
ment, (pardons,) J25

fpeech of, on Governor's term of ser-
vice, 151

remarks o'', on bill of rights, 163 165
speeches ol, on the elective Iranchisp,

239, 365
on the appointing power,

303, 329, 350
on the legislative depait-

meni, 441
proposition of, relative to senate dis-

tricts, lost, 476
speeches of, on the judiciary, 511, 529, 606

C.
CONSTITUTION

of the state of New York, of 1777,
US amended,
five thousand copies of, to be printed

and di'tribiiied,

CONVENTION,
act recommending the,

amendjients thereto,

meeting of,

nipmbt?rs of,

CHAPLAINS,
directed 10 be employed,

CO.VIMITTEE
of thirteen, appointed to bring forward

ihe business of the Convention,
report of,

o( thirteen, appointed upon the subject

©''senate distiicts,

report of,

to arrange the amendments, and re-

commend the mode in which they
shall be submitted to the people, and
their report,

discussion of their report, 623—628
adoption of the report, 628
of three, to consolidate the amend-

ments with what remains of the
old constitution, 627

their repot t, t>30

9
639

657

22
2.5

27
27

28

34
33

478
498

625
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651

651— 66'2

44—

38
42
121

121

643

(Jelv.le upon and revision oF, 640—657

report of samecomrniuee on ihe ninih

article,

<li"l-!!e M|)on, and adoption o*^,

COUNCIL OF REVISION,
toimiijiiee on,

report of,

debate rpon,

Hcl'jpiion ol,

COUNCIL OF APl'OlNTiVlENT,
Hl)i.)li\ht>H

CONSTITUTION
ill general, committee on,

rp|JOi I ol',

leferred to committee of the whole on

the lejiisliilive deprntment,

CHRISTIAN RELIGION,
debciips upon, 462—464, 574—

CENSUS,
to be taken in 1825,

COMPlKOLLt:K.
to be appoiii.ed by the legislature, for

three ye;n.>-",

COURT OF PROBATE,
proceedings in leliilioii to

CANTINE AND LEAKE,
appointed printers to the convention,

CARPEN lEK, MR.
proposition ol, relative to the judi-

ciary,

adoption of,

CLARKK, K.

speech ol, oil the elective franchise,

(coloiiitd iroiei?,)

lemarks oi, on le-^islatn-e department,

on lotteries,

on militia duly, (conscien-

liuiis scruple?,)

epeech of, on the jtidiciaiy,

CRAMER, MR.
speech ol, on Governor's term of ser-

vice,

on the elective lranchi?e,

remarks on the appointing power,

on lotiene>.

1).

DODGE, MR
aniendmeni of, on the revisory power,

(lost,) "6
re.narksof, on bill of riiihtf, 16'1

Mieechesot, on the appointing: power,
'

324, 354, 541, 597

remarks of, on legislative depari'meiil,

411, 442

proposition of, relative to pay of mem-
beisofthe legislature, 441, adopted, 442

remarks of, on the law of libels, 4^9,494

proposition of, relative to the judici

ary, (lost,)

speech of, on lottiries,

on militia duty, {co^sct^n

lions scruples,)

Hiolion of, relative to district atlor

nies, (lost,)

DUEH, MR.
, .

remarki! of, on resolution respectinp:

pav of members, 38,40

speech ol, on the levisory power, 104

lemarks 01, on bill ol rights, 170

speech of, on toe elective iranchise,
^

(freeholds.) ^"^1

proposition o!, same subject, (lost.) -JO

296

38
417

417

577

526

395

655

SI

59ti

624

186

421

571

679
002

138

2,55

324
56b

525
666

579

597

on the appointment ofjusliceK, 383
remarks of, oo legislative depart-

ment, 404, 466
on the law of libel.=, 489, 495

speech ol, on lotteries, 669
on the judiciary, 621

E.
THE EXECUTIVE,
de[mrtmeni of, and committee upon,

report upon,
discussioa of, 123— 163, 173-

review- of, and debate upon, 546

—

EDWARDS, MR.
remarks (if, on resolution respecting

pay of iiieitibei'f,

speech of, on the revisory power,

remarks of, on the pardoning power,
125,

speech of, on governor's term of ser-

vice,

remarks of, on the elective franchise,

speeches and remarks of, on the ap-

pointing power, in the various dis-

cussion,*, 3U, 324, 343, 379, 481,

on the legislative department,

405, 420, 422, 444,

on the judiciary, 522,529,

speech of, on lotteries,

proposition of, for an additional judge,

^'"^''^.
r R^^discussion or, 000—

EASTWOOD, MR.
remarks of, on the elective franchise,

213,

on the legislative department,

F.

FAIRLIE, MR.
remarks of, on the elective franchise,

183,

on legislative department,

on governor's lerni of service,

G.

GARDINER, SAMUEL S.

cliosen secretary of the convention,

GOVERNOR.
his term of serviee fixed at two years,

reconsidered, and fixed at one year,

revision of the subject, and dehaie

upon, 516—

his term again fixed at two years,

H.
HISTORICAL

recollections, relative to the conven-

tion ij- 177:,—See Appendix.

HOGEBOOM, MR.
speech of, on the revisory power,

on the governor's term of service,

his amendment on legislative depari-

ment,
remarks of, on the appointing power,

on lotteries,

HALLOCK, MR.
reaiai ks of, on legislative department.

33
86
178
553

59

127

154

281

54S

46 (

569

655
•665

379
452

364
411
651

29

15S
177

•652

551

97
148

215
350
567

420

INTRODUCTION
J.

JUDICIARY.
committee on,

report of, ,.

discussion of,

rejected,

subject recommitted to a select com-

mittee.

500-

38
232
-525
625

525
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ih«ir repori, 527
discus-iion of, 527—639

review ot'the subject, and di-iciissiun,

602—c.:4

and a^ain, 653—655
JANSEN, MR.

death and funeral of, 159
JAY, MR.

motion of, rtlating to concuire.U reso-

lution-, 47
remarks on same subject, an:l with-
drawal of, 49—50

speech of, on the elective franchise,
(coloured voier.s,) l.'l.'J

fiiotion of. relative to coloured voters,

(adopted,) 190
speech of, same subject, '

l^'y

motion to strike out militia duty as a
qualification, (iosi.) 27.^

speeches and remarks of, on a|ipoiiitiiig

power, 344,3^1,479,699
on legislative depariineni, 437

remarks of, on the law ol libel.*, 4'.Vi

speeches of, on the jiKliciary, 516,620
proposition ot, relative lo the apjioiDt-

nient of certain officers, (lost
.) 539

K.
KENT, ]^IR.

speeches of, on the revisory pow-
er, 63, 87.

remarks o^, on the pardoning pow-
er, 125, 133

on bill of rights, 164,165,166
on the elective franchise (co-

loured voters,) 190
speeches of, on freehold qualifi-

cation, 219, 364
on the appointing' paw-

er, 318, 354, 482
speeches and remarks of, on the

legislative <leparlment, 405,
41 1. 433, 437, 439, 443, 454, 565
on the christian religion, 463,

465, 57 s 576
on the law of libels, 488,492

speech of, on the judiciaiy, 506
remarks on lotteries, 588
propositions of, relative to those
who have conscientious scruples
agaii>st bearing arms, 573, 579

KING, MK.
speech of, as to the mode of bring-

ing forward the business of the
Convention, .^j

on the revisory power, 76, 89
relative to coloured voters, 191
on the elective franchise, (mi-

litia qualification) 273
proposition of, on same subject,

(lost,)_ 554
he disclaimed being in favour of

universal suffrage, 286
speeches of, and remarks, on the

appointing power, 304, 314,

332, 342, 380, 386
on the legislative department,

398, 401, 426; 433, 443, 450,

454, 456, 474

statement of, relative to thir(y-4wo
senate disirict.s, 418

proposition of, relative to the salt

springs, 458
rcinarks of, relative to slavery, 497
speech of, on tl.e judiciary, 520

on the governor's term ofser- '

vice, 547
on the christian religion, 574,

on the motion of Mr. Tall-

madge lor a new council of
appointment, SS6

L.

LEGISLATIVE DEPARTMENT.
committee upon, 38

report of, I41
debate and proceedings on the

subject, 398—500
review of, 559—584

LEGISLATIVE YEAR.
committee upon, 38

report ot, 43
debate upon, 12I 133
adoption of, 123
review of, 546

LIVINGSTON,? R.
motion of, to increase certain com-

mittees, and speeches on, 36, 57
motion of, on the revisory power,

48—lost, 115
speeches of, on the same subject,

48, 50, 57, PO
on tiie pardoning power, 126,

130, 13:,
on the governor's term of

service, 149
for postponing bill of righis, 171

motion of, tlireclitig the governor to
communicate to the legislature
by message, and remarks, 173

speecii of, relative to coloured voters, 198
on the elective fraiicliise,

(freeholds,) 224
on the legislative depai t-

meni, 404, 4C9, 435, 438, 440
on liie judiciary, 618

M.
MEMBERS

of the convention, catalogue of
with the places of their birth,

residence, &c. &c. see appendix,
of the assembly not to exceed 128, 526

to be apportioned in 1825, ib.

-MEMORIAL
of the -ociety of Friends, 572

debute upon, 577—580
MUXRO, MR.

proposition of, relative to pardon-
ing power, lost, lj8

relative to impeachments
adopted. 43^

speeches of, on the judiciary,

500,528, 610, 615, 621
proposition of, on same 8ubject,;os/ 527
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537

176

same subject, losi, 610

same subject, lost, 621

:m'call, MR.
proposition of, relative to tlie ju-

diciarv, and remarks upon, lost,

N.
NELSON, MR.

speecli of, on governor's term of

service,

on canal tolls, auction duties,

&c. 450, 454, 45fi

proposition of, on same subject, 455

to limit pay of members, lost, 642

O.

OBJECTIONS
of the council of revision, to tlie

convention billof Nov.1820, appen'x

P.

PLATT, MR.
speech of, on the revisory power 52

speech of, and amendment on the

pardoning power, 128

on the elective franchise, 211, 278
proposition of, on same subject, 290

speech of, relative to coPr'd voters, 374
remarks of, and proposition, on

future amendments,
proposition of, on the appointing

power,
speeches of, on same subject.

S(j9,

294

309

352

402

o
102

163—173
173

485—487

29
30
123

94

proposition of, relative to senate

districts,

U.
RIGHTS, BILL 0?
com milt ee on,

report up,)n,

debate upon,

disposal (if,

disc\!S«lon nf, resumed,

RULES AXU ORDERS,
commitue on,

report of,

amend mi nts to,

RVDCLIFF, MR.
speech of, on the revisory power
lenuukbof, on bill cf riplits,

164, 165. 166

relative to coloured voters,

191, 197

speech of, on the elective fran-

chise (freeholds) 22.:

his avowal in favour of universal

KofTrag-e, 286

pr )()')siru)n of, same sidijcct, 291

i-emarks of, on llie appointlni^

power, 391, 393, -173, 481

^jieeclics and remaiks on ilie le-

gislative department,

409, 433, 436, 447
s'atciiKot of, relative to public

l.uu^, 447
•^, relative to certain

.w.!L"o:k, 4n"

pi-oposilion a'

uhiict-i's ill ,Xv

speeches of, on the judiciary, 503, S0&
proposition of, same subject, 522
remarks on the project for a new

council, 586
proposition of, relative to court of

chancery, lost, 624
relative to reappointment of

chancellor and judges in cer-

tain cases, lost, 647
RHIXELANDER, MR.

speech of, on ihe appointing pow'r, 304
ROOT, MR. opened the proceedings

of the Convention, 27
speech of, for referring the whole

of the old constitution at once

to a committee of the whole, 33
speeches of, on his resolution (pay

of members of the legis.) 37, 40
on the council of revision, 61, 98

on the executive department,

(pardoning power) 131

governor's term of service,

137, 146, 175, 547
remarks of, on billof rights, 163, 169

on law of libels, 167
motion of, to reconsider the vote

fixing the governor's term at

two years, 175
propositions of, on the elective

francliise, 186, 202
speech of, on coloured voters, 185

on tlie elective francliise gener-

ally, 210, 222, 272, 277
in reg..rd to the clergy, 357
militia qualifications, 359
registry of voters, 370, 372
on tl'.c duelling oath, 207

remarks of, on future amendments,
291, 292, 293

speeclies of, on appointing power,

300, 313, 330 378, 384, 386, 540
on electing sheriffs, 334

speeches and remarks of, on the

legislative depart. 399, 411,

421, 435, 437, 445, 452,462, 473
proposition of, relative to tiie se-

'

n;:te, (lost) 399
relatii e to those who have con-

scientious scruples against

bearing arms, 46i
relative to the christian religion, 46r»

speecli «') on same subject, 462
proposition that no witness shall

be questioned concerning his

religious faith, (lost)

speech "f> on same subject,

remarks of, on the law of libels,

on trial by jury,

proposition of, for a new organiza-

tion of the j'ldiciary flosi)

speeclies of, on same subject, 503,
'518, 532,

remarks tipon militia duty, and

the Friends, 57

466
465
489
496

502

615
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450
524

640

29

32

35

motion of, respecting votes that

may be given for the chancel-

lor, judtjes, &c. (carried) 646
respecting the christian relig^ion,

(carried) 648

ROSS, MR. speeches of, on the elec-

tive franchise, 180, 245

on the appointing power, 326

remarks of, on legislative depart

ment, 411,456
proposition of,for electing coroners,485

relative to slavery. 497
speech of, on governor's term of

service, 550
RUSSELL, MR. motion of, on par-

doning power, (lost) 124
motion of, relative to the appoint-

ing power, (lost) 312
remarks on same subject, 313, 318
proposition of, relative to the tolls

on the canal, 8cc.

relative to the judiciary,

for an apportionment of mem-
bers of the legislature,

RESOLUTION of Mr. S. Van Rens-
selaer, for chaplains,

of Mr. King, for the first commit-
tee of thirteen,

of Mr. Root, respecting pay of le-

gislature,

debate upon, and postponement
of, 38, 42

of Mr. Van Buren, respecting that

part of the constitution relating

to the tenure of the office of
chancellor, judges &c.

of Mr. Edwards, for referring the
whole subject of the elective

franchise back to a select com-
mittee,

<jf Mr. Wheaton, concerning vari-

ous parts of tiie constitution,

of Mr. Ross, on imprisonment for

debt,

of Mr. Falrlie, concerning thel9ih
article of the constitution, and
mode of appointing senators of
the United Slates, 396

of Mr. P. R. Livingston, freedom
of debate, 417

for referring certain parts

of the appointing power
to a select committee, 483

of Mr. Hunter, respecting the ages
of governor, lieutenant-gover-

nor, and senators,

of Mr. .T, Sutherland, relative to

slavery, (lost)

of Mr. Wheaton, directing the ap-
portionment of members of the
assembly,

of Mr. Fairlie, respecting the jour-
nals of the Convention,

RESOLUTION,
of Mr. R. Clarke, for incorporat-

ing the amendments with the

old constitution, 625
of Mr. Young, relative to the du-

ration of offices under the old
constitution, (adopted) 629

of Mr. Steele, for a committee to

draft an address to the people, 639
of Mr. Van Buren, relative to the

first election under thenew con-
stitution, 650

of Mr. Sanford—thanks to the Pre-

sident, 657
of Mr. J. R. Van Rensselaer, rela-

tive to members of congress, 648
S.

SECRETARY OF STATE,
to be appointed tor three years 395

SENATORS,
to be elected for four years, 413

SENATE DISTRICTS,
subject referred to a committee of

thirteen, 478
their report, 498

adopted, 526
SLAVERY,
discussion upon, 485—487, 497—498

SANFORD, N.
speech of, on the elective franchise, 178
proposition of, relative to law of li-

bels 487
speech of, same subject, 491
proposition of, on the judiciary, 514
speeches of, on same subject, 517, 610
SMITH, R.

proposition of, on the elective

franchise, 291
SHARPE, MR.

appointed teller, to canvass the

votes for President, 28
speech of, on the revisory power, 111
remarks of, on pardoning power,

126, 129
on bill of rights, 163, 164, 173
on future amendments, 292
on the appointing power, 353,482
on the elective franchise, 359
legislative department, 410,

420, 441, 447. 456, 476
on lotteries, 567

SHELDON, MR.
remarks of, on the elective fran-

chise, 213
SPENCER, MR.

speeches of, on the revisory pow-
er, 46, 89, 113

his amendment relative to can-

vassing votes for governor and
lieutenant-governor, and remarks, 123

564 remarks of, on pardoning pow-
er, 129

605 on bill of rights, 163, 164,

165, 166, 167, 168, 169, 172

49

288

294

294

496

497
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speech of, on the governor's term
of service, 175, 550

in relation to coloured voters, 19 t

remarks of, on the duelling oath, 208
amendment of, on the elective

franchise, (requiring a freehold

qualification) and speeches up-

on, 215, 245

remarks on the highway qualifica-

tion, 282

on future amendments, 292

speeches of, on the appointing

power, oil, o4o
remarks on legislative'depart-

ment, 413
proposition of, relative to con-

tested elections of governor,
lieutenant governor, he. 552

remarks of, on lotteries, 566, 568
on the christian religion, 574. 576
on militia duty, and those

who have scruples against, 578
speech of, on thejudiciary, 603
proposition of on same subject, 604

SUTHERLAND J.

speeches of,on the governor's
term of service, 140, 149
on the elective franchise, 279
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